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CORPORATION— jurisdiction  of  city  court  of  Brooklyn  over,  893. 

franchises  of,  67. 
COSTS — attorney's  claim  in  State  court  protected  against  Assignee  in 

bankruptcy,  421. 
witness'  fees  where  daily  calendar  is  published,  468. 
argument  of  demurrer  is  trial,  193,  245. 
non-payment  of,  effects  stay,  298. 
extra  allowance,  when  granted  on  discontinuance,  14,  133. 

193,  245. 
receiving,  on  discontinuance,  no  bar  to,  pending  motion  for 

allowance,  193,  245. 
See  Securitt  for. 
COUNTY  COURT— power  as  to  correction  of  tax  roll,  441. 
COUNTY  JUDGE — See  Assignment  for  Benefit  op  Creditors. 

special  county  judge,  39. 
COURTS — removal  of  causes,  11-25,  367. 
jurisdiction  in  bankruptcy,  27. 
CREDITOR'S  ACTION— effect  of  sale  under  tax  assessment  pend- 
ing the  action,  452. 
to  reach  surplus  trust  fund,  30. 
CRIMINAL  LAW— nature  and  effect  of  nol  pros.^  193. 

prosecution  for  embezzlement  not  barred  by  set- 
tlement as  for  debt,  246. 
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D. 

DEED— by  wife  to  husband,  80. 
subject  to  mortgage,  97. 
recitals  in  internal  reyenue  tax  deed,  452. 
DEFAULT — ^in  summary  proceedings,  300. 
DEFENSE — ^that  plaintiff  in  tort  is  not  real  party  in  interest,  154. 
DEPOSITION— exhibits  attached,  853. 
DISCONTINUANCE— of  prosecution  alleged  to  be  malicious,  193. 

receiving  costs  on,  does  not  waive  motion  for 
allowance,  193,  245. 
DISCHARGE— leave  to  plead  after  long  delay,  424,  481. 
DISCOVERY— by  examination  before  trial,  827,  882. 

by  subpoena  ducea  tecum,  850. 
by  perpetuation  of  testimony,  841. 
DISTRICT-ATTORNEY— powers  of  as  to  nol  pra$.,  193. 
DISTRICT  COURT  OP  N.  Y.— right  to  alias  summons,  299. 

default,   how  taken   in  summary 

proceedings,  300. 
computation  of  time:  Sunday,  192. 
DIVORCE— what  fraud  is  ground  for,  134. 
marriage  must  be  proved,  184. 
what  is  proof  of  marriage.    Law  of  place,  140. 
DOWER— inchoate  right  of,  136  n. 

£. 

"EMPLOYEE"— meaning  of,  127. 
EVIDENCE— of  marriage,  140. 

of  want  of  probable  cause  in  mal.  pros.,  246,  254. 

of  instigation  of  prosecution,  254« 

of  malice,  254. 

testimony  of  parties,  327,  856. 

weight  of  testimony  of.  a  party,  856,  470. 

of  new  matter  not  pleaded,  46. 

statute  presumption  of  payment,  80. 

what  necessary  to  support  title  under  internal  revenue 
tax  deed,  452. 

rules  as  to  proof  of  usage,  470. 

what  admissible  under  general  denial,  470. 
EXAMINATION— of  assignor  for  benefit  of  creditors,  402. 

of  party  before  trial,  327-355,  865,  481. 
EXCEPTION— remedy  for  omission  to  note,  802. 

to  assignee's  account,  177,  188L 
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EXECUTION— preference  in  bankruptcy  gained  by,  53. 
EXECUTORS  AKD  ADMmiSTRA.TORS— aale  of  land,  102. 

P. 

"FINAL  JUDGMENT, "—what  is,  1,  4. 

FIRE  ESCAPES— liability  of  owner,  for  accident  on,  427 

FORECLOSURE— of  note  pledging  separate  estate,  808. 

litigation  between  defendants  in  foreclosure,  807. 
effect  of  omitting  party  holding  nnindexed  con- 
veyance, 881. 
limited  authority  of  attorney,  815. 
effect  of  deed  subject  to  the  mortgage,  97. 
FORM-— of  affidavit  for  examination  before  trial  or  perpetuation  of 
testimony,  827,  841,  848. 
of  subpcena  duee%  Ucum^  850. 
oF  complaint  for  mdl,  pra8.,  198. 
FRAUD — ^in  conveying  estate  before  marriage,  186  n. 
FRAUDULENT  CONVEYANCE— before  marriage,  186  «. 

H. 

HABEAS  CORPUS— for  children,  1. 

HIGHWAYS — ob^ructed  by  snow  by  railroad  snow-plow,  68.  i 

HUSBAND  AND  WIFE— deeds  between,  80. 


INDICTMENT— effect  of  no/,  pros,  at  various  stages,  198. 
INJUNCTION— mandatory  allowed,  62. 

to  stay  creation  of  municipal  debt,  167. 
INSURANCE— agents'  compensation,  470. 
INTERNAL  REVENUE— vaUdity  of  tax  deed,  452. 

necessity  for  demand  of  tax,  452. 

J. 

JURISDICTION— of  action  by  assignee  in  bankruptcy,  27. 

of  superior  city  courts ;  waiver  of  objection,  893. 
of  special  proceeding  against  unsafe  building,  464. 
JUSTICE'S  COURT— aUas  summons,  299. 

default  in  summary  proceedings,  800. 
eight  days  for  judgment:  Sunday,  192. 
Vol.  L— B 
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«« LABORER  "—meaning  of,  127. 

LAKDLORD  AND  TENANT— liability   for   injury  upon  fire  es- 
cape, 427. 
action   by  tenant  for  fraud  and 
abuse  of  process,  268. 

LEAVE— of  court  to  nol.  pros,  is  an  adjudication,  198. 

**LEGALITY"— includes  constitutionality,  1. 

LIBEL — advertisement  of  caution  to  persons  seeking  a  boarding- 
house,  478. 

LIS  PENDENS— effect  of  as  to  tax  sale,  452. 


M. 


MAUCIOIJS  PROSECUTION- what  is  termination  of  the  prosecu- 
tion, cases  of  all  classes  col- 
lected, 108. 
probable  cause,    when  a  question 

for  jury,  246. 
settlement   as  for  debt  does  not 
bar    prosecution   for   embez- 
zling, 246. 
advice  of  counsel,  &c.,  malice,  255. 
MANDAMUS — to  enfore  issue  of  alias  summons,  299. 
MANUFACTURING  COMPANIES— individual  liability  in,  125  n^ 

127. 
MARRIED  WOMAN— note  of,  pledging  separate  estate,  foreclosed, 

802. 
MASTER  AND  SERVANT- prosecution   for  embezzlement   after 

settlement,  246. 
MISNOMER— in  process,  809. 
MISTAKE — ^in  omission  of  deed  from  index,  881. 
MONET  PAID — action  lies  by  collector  against  person  assessed, 

449. 
MORTGAGE— deed  subject  to,  97. 

MOTION— cannot  be  renewed  on  fresh  evidence,  without  leave,  865. 
for  allowance,  not  waived  by  receiving  costs,  198,  245. 
to  change  place  of  trial  because  of  publications  affecting 

public  opinion,  198,  287. 
how  affected  by  amendment  of  complaint,  198,  285. 
when  the  proper  remedy  to  open  partition,  872. 
MUNICIPAL  CORPORATIONS— taxpayers*  injunction  suit,  157. 
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NATIONAL  BANK— ifl  a  foreign  corporation,  202,  293  n. 
NEQUGENCE— in  condition  of  fire  escape,  427. 

liability  of  railroad  company  to  newsboy,  433. 
of  railroad  engineer  in  blowing  o£E  steam  in  street, 
438. 
NEW  TRIAL — when  motion  for  is  proper  instead  of  appeal,  175. 
NEW  YORK — ^proceedings  in  case  of  unsafe  building,  464. 
NOLLE  PROSEQUI— nature  and  effect  of,  193. 
NONSUIT — cannot  be  ordered  on  testimony  of  defendant,  856. 
when  allowable  in  malicious  prosecution,  246,  254. 
NOTICE— of  pendency  of  creditor's  action,   effect  of  on  sale  for 

taxes,  452. 
NUISANCE — action  by  householder  against  obstruction  in  street,  68. 

P. 

PARTICULARS— See  Bill  of. 

PARTIES— in  action  against  stockholder  of  manufacturing  company, 

127. 
in  actions  to  enjoin  issue  of  municipal  bonds,  157. 
PABTrnON— pleadings,  liens,  &c.,  80. 

how  opened,  for  failure  of  title,  872. 
PAYMENT— by  check,  what  is,  47. 

statute  presumption  of,  80. 
to  attorney  employed  to  foreclose,  815. 
PERJURY — ^in  swearing  positively  instead  of  on  information,  &c., 

256. 
PLAGE  OF  TRIAL— changed  because  of    plaintiff's  publications 

affecting  public  opinion,  193,  237. 
motion  for,  how  affected  by  amendment,  198, 
235. 
PLEADING— in  partition,  80. 

in  action  on  gold  contracts,  &c.,  87,  92. 

form  of  complaint  to  reach  surplus  of  trust  fund,  80. 

form  of  to  set  aside  assignment  in  fraud  of  bankrupt 

law,  53. 
and  of  answer  claiming  preference,  58. 
form  of  complaint  in  partition,  80. 
in  action  on  a  gold  exchange  contract,  87,  92. 
answer  in  action  for  defamation,  150,  144. 
in  divorce,  marriage  must  be  proved  as  alleged,  134. 
complaint  of  malicious  prosecution,  193. 
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PLEADING — for  abase  of  process  and  for  scheme  to  defraud,  268. 
how  to  raise  issues  between  defendants,  807. 
motion  to  make  more  definite  and  certain,  when  the 

remedy,  268. 
what  is  frivolous  denial,  293  n. 
incorporation  of  national  bank,  298  n. 
verified  denial  not  stricken  out  though  disproved  by 

examination  before  trial,  865. 
complaint  against  surety  for  balance  after  bankruptcy 

composition  with  principal,  415. 
complaint  by  tax  collector  for  money  paid,  449. 
complaint  for  libel ;  rules  of  pleading  in  defamation, 

478. 
leave  to  plead  discharge  after  long  delay,  425. 
what  evidence  is  admissible  under  general  denial,  470. 
right  to  amend  by  serving  answer  in  lieu  of  demurrer, 
476. 
PRINCIPAL — liable  for  refusal  to  honor  agent's  draft,  187. 
PRINCIPAL  AND  AGENT — ^mode  of  proof  of  contract,  and  usage 

as  to  commissions,  470. 
PROBABLE  CAUSE— what  is,  for  criminal  prosecution,  246,  254. 
PROBATE — feature  of  proceedings  as  to,  25  fi. 
PROCESS— misnomer  in,  809. 

service  by  trespass  vacated,  354. 
PROMISSORY  NOTE— pledging  separate  estate,  802. 
PROSECUTION— what  constitutes  termination  of,  193. 


QUESTIONS— of  law  and  fact,  in  mal.  pros.,  246,  254. 

R. 

RAILROAD  COMPANIES— liability  for  negligence  injuring  news- 
boy, 483. 
for  blowing  off  steam  in  street,  438. 
rights  of,  as  to  snow  in  streets,  63. 
RECEIVER — appointed  of  estate  assigned  for  benefit  of  creditors, 

409. 
appointed  of  assets  of  voluntary  association,  818. 
costs  of  attorney  after  bankruptcy,  421. 
RECORDER— power  to  conmiit,  1. 
RECORDING  DEEDS— omission  from  index,  381. 
REFERENCE— not  stayed  for  examination  of  party,  855. 

of  assignee's  accounting,  177. 
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REFERENCE — ^when  compelled  in  actions  on  contract,  108. 

in  action  on  individual  liability  of  trustees,  125. 
REMEDY— when  without  precedent,  216,  2^1. 
REMOVAL  OF  CAUSES—to  TJ.  S.  circuit  court,  in  what  actions, 

18  n,  25,  367. 
petition  and  bond,  how  filed,  11. 
and  within  what  time,  14. 

S. 

SECURITY  FOR  COSTS— not  required  because  of  intended  remov- 
al, 290. 
may  be  required  of  national  bank,  202. 
bond  must  expressly  bind  ''heirs,"  &c., 
295. 
"SERVANT"— meaning  of,  127. 
SERVICE — ^by  means  of  trespass  will  be  set  aside,  854. 
SERVICES — contract  of  insurance  company  with  agent,  470. 
STATE  ASSESSORS— power  as  to  equalizing  taxes,  441. 
STATUTES— entitling  local  acts:  local  legislation :  tax  bills:  loans 

of  public  credit,  158. 
STAY  OP  PROCEEDINGS— by  non-payment  of  costs,  298. 
SUMMONS— misnomer  in,  309. 

alias  in  justice's  court,  299. 
SUMMARY  PROCEEDINGS— default  taken  without  waiting   the 

hour,  800. 
SUPERIOR  CITY  COURTS— jurisdiction  over  corporations,  398. 
SUPERVISORS— power  in  equalizing  taxes,  441. 
SUPPLEMENTARY  PROCEEDINGS— misteke  in  name,  309. 

arrest  in,  311. 

affidavit  for  examination  of 
third  person,  173. 
SURETY— not  discharged  by  composition  in  bankruptcy,  415. 
SURROGATE— confirming  sale  cf  land,  102. 
SURVEY— of  unsafe  building,  effect  of,  464. 

T. 

TAXES — equalization  of,  and  appeal  to  State  board,  441. 

liability  to  tax  collector  for  money  paid,  449. 

validity  of  tax  deed,  and  requisite  evidence,  462. 
TAXPAYERS'— injunction  suit,  150. 
TENDER— of  discharge  of  incumbrances,  312. 
TIME — computation  of  in  justice's  court,  192. 
TRIAL — demurrer  argued  is,  193,  245. 
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TRIAL — ^findings,  &c.,  not  necessary  on  dismissal  at  circuit,  803. 

verdict  cannot  be  directed,  on  testimony  of  a  party,  856. 

by  jury,  of  claim  to  custody  of  children,  1. 
TRUST — surplus  income  reached  by  creditors,  80. 
TRUSTEE— not  instructed  on  petition,  406. 

U. 
USAGE — rules  applicable  to  evidence  of,  470. 

V. 

VARIANCE — ^allegation  of  marriage ;  proof  of  mere  betrothal,  184. 
VENDOR    AND    PURCHASER— readiness    to    discharge    incum- 
brances, enough,  812. 
VENDOR'S  LIEN— when  waived,  802. 
VENUE— See  Place  of  Tbial. 

W. 

WAIVER — of  motion  for  allowance,  by  receiving  costs,  198,  245. 
WITNESS — examination  of  party  before  trial  allowed  to  ascertain 

who  to  join  as  defendants,  827. 

not  allowed  pending  reference,  855. 

equitable  rules  as  to  discovery,  832,  481. 

affidavit  must  be  positive,  S48. 

subpoena  duces  tecum  may  issue,  850. 

party  may  serve  order;  wrongful  service  vacated,  854. 

admission  on  examination  not  ground  for  striking  out 
answer,  865. 

perpetuation  of  testimony  a  matter  of  right,  842. 

weight  of  testimony  of  a  party,  246,  264,  856,  470. 
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i 


MATTER  OP  DONOHUB. 

17.   Y.  Supreme  Court,  Mrst  D^artmerU ;  NotembeTy. 

1876. 

Hai«ab  Cobfob.— Gobbtitutiokai.  Law.— Pbotbotioh  of  Childben. 

A.  commitment  of  a  child  found  in  an  employment  contrary  to  the 
act  of  1876,  for  the  protection  of  children  (L<mn  of  1876,  p.  95,  c^ 
122),*  is  a  final  judgment  within  the  meaning  of  the  habeas  corpus 
act. 

Upon  habeas  corpus  the  constitutionality  of  the  statute  under  which 
the  commitment  was  made  cannot  be  impeached ;  for  this  would  be 
to  inquire  into  the  ^*  legality ''  of  the  judgment,  f 

Under  section  8  of  the  set  of  1876,  authorizing  any  court  or  magis- 
trate to  commit  to  an  asylum,  &c.,  any  child  engaged  or  ussd  ini 
violation  of  the  act,  the  recorder  of  a  city  has  power  to  commit 
such  a  child  to  the  care  of  the  New  York  Society  for  the  Preyentioui 
of  Cruelty  to  Children. 

The  constitutional  right  of  trial  by  jury,  and  due  process  of  law,  does 
not  extend  to  claims  to  the  custody  of  children  under  indentures  of 
apprenticeship.} 

Habeas  corpus. 

Joseph  Donohue,  and  Henry  and  Alfred  T.  Ellis, 

I  *  For  another  act  see  Lomz  of  1874,  p.  132,  c.  116. 

j  t  Compare  People  «»  rd,  Tweed  «.  liscomb,  60  N.    7.  569,  rev'g 

8  Bun^  760. 

X  Compare  BeErafft  i;.  Barney,  2  Black,  704;  Mercein  «.  Barry,  0 

Mdw*  U,  S*  103;  Kickersonv.  Howard,  \^  Johm.  118. 
YoL.  L— 1 
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boys,  of  the  respective  ages  of  fourteen,  nine  and  eight 
years,  were  brought  before  the  Recorder  of  Pough- 
keepsie,  on  a  charge  made  by  the  New  York  Society 
for  the  Prevention  of  Cruelty  to  Children,  of  being 
employed  as  gymnasts  and  acrobats.  At  the  same 
time,  their  master,  Alfred  Smith,  and  John  H.  Murray, 
the  proprietor  of  Murray's  Circis,  were  arrest^, 
charged  with  exhibiting,  using  and  employing  these 
boys  as  gymnasts  and  acrobats. 

Upon  their  examination  before  the  recorder,  the 
facts  charged  against  Smith  and  Murray  were  proved, 
and  they  tendered  recognizances  for  their  appearance 
at  the  court  of  oyer  and  terminer. 

Upon  such  examination,  the  recorder  found  that 
the  boys  were  engaged  in  the  business  of  gymnasts 
and  acrobats,  and  thereupon  committed  them  to  the 
society  aforesaid. 

Smith  obtained  a  writ  of  habeas  corpus  to  recover 
these  children.  The  case  was  referred  to  Wm.  Sin- 
clair, Esq.,  to  take  testimony.  It  was  proved,  under 
the  objection  of  the  counsel  for  the  society,  that  the 
boys  had  been  apprenticed  to  Smith  by  their  parents, 
who  resided  in  England,  to  learn  the  trade  of  gymnasts 
and  acrobats,  and  formal  indentures  were  produced. 
No  acts  of  cruelty  on  the  part  of  Smith  were  proved ; 
on  the  contrary,  the  evidence  tended  to  show  that  he 
treated  the  children  kindly,  as  if  they  were  his  own. 
The  oldest  boy  testified  to  being  well  treated,  and 
expressed  a  strong  wish  to  return  to  his  master  and 
his  trade. 

The  proceedings  before  the  recorder,  consiq^ting  of  a 
certified  copy  of  his  minutes,  constituting  his  judg- 
ment, and  the  warrant  of  commitment,  which  recited 
the  act  relating  to  the  Common  Council  of  the  city  of 
New  York,  passed  January  28,  1833,  and  the  act  to 
prevent  and  punish  wrongs  to  children,  passed  April 
14,  1876,  were  put  in  evidence. 
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Section  1  of  the  act  of  1876,  forbids  the  nse,  exhi- 
bition or  employment  of  children  nnder  sixteen,  in 
street  singing,  and  certain  other  services,  and  makes 
such  nse,  &c.,  a  misdemeanor.  Section  2,  makes  it  a 
misdemeanor  to  hire,  &c.,  or  have  in  custody  a  child 
for  snch  purposes. 

Section  3,  is  as  follows :  "  When,  upon  examination 
before  any  court  or  magistrate,  it  shall  appear  that 
any  child,  within  the  age  previously  mentioned  in  this 
act,,  was  engaged  or  used  for,  or  in  any  business,  or 
exhibition  or  vocation,  or  purpose  specified  and  as 
mentioned  in  this  act ;  and  when,  upon  the  conviction 
of  any  person  of  a  criminal  assault  upon  a  child  in  his 
or  her  custody,  the  court  or  magistrate  before  whom 
such  conviction  is  had  shall  deem  it  desirable  for  the 
welfare  of  such  child  that  the  person  so  convicted 
shall  be  deprived  of  its  custody  thereafter,  such 
court  or  magistrate  may  commit  such  child  to 
an  orphan  asylum,  charitable  or  other  institution, 
or  make  such  other  disposition  thereof  as  now  is  or 
hereafter  may  be  provided  by  law  in  cases  of  vagrant, 
truant,  disorderly,  pauper  or  destitute  children." 

Van  WycJc^  Oldssep  SLud.  Baymondj  for  the  relators. 
— I.  The  petitioner,  Smith,  is  the  proper  person  to  have 
the  custody,  and  the  Society  has  no  authority  to  hold 
the  boys. 

II.  The  act  of  1876  is  unconstitutional,  in  that  it 
imposes  a  penalty,  and  deprives  Smith  of  his  rights  to 
these  children,  without  a  trial  by  jury  or  due  process 
of  law  ( IT.  8.  Constitution,  Art.  Ill,  §  2 ;  iV.  T.  Con- 
stitidion.  Art.  I,  §§  6,  7 ;  Hill  t?.  People,  20  N.  Y. 
363  ;  Cancemi  v.  People,  16  N.  T.  501 ;  Wood  v.  City, 
&c.,  14  Barb.  425 ;  Matter  of  Janes,  30  How.  Pr.  446 ; 
Wynehamer  v.  People,  13  N.  T.  378). 

ni.  The  proceedings  before  the  recorder  did  not 
constitute  a  final  judgment  (People  ex  rd.  Trainer 
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V.  Cooper,  8  How.  Fr.  288 ;  Wilcox  v.   Wilcox,   14 
iV.  T.  575). 

IV.  These   proceedings    were    irregular,  because 
based  upon  the  act  of  1833. 


Lewis  L.  Delafieldy  for  the  Society  {Wm. 
Gibson^  attorney). — I.  TJie  proceedings  before  the 
recorder  constitute  a  final  judgment.  Section  3  of 
the  act  of  1876,  provides  for  commitments  in  two  classes 
of  cases  which  are  entirely  distinct.  1.  Unlawful  use 
of  child.  2.  Welfare  of  child  when  criminal  assault 
on  it  has  been  made.  This  commitment  is  made  under 
the  first  provision,  and  is  final  (Opinion  of  Leonard, 
J.,  in  Matter  of  Mary  Miller,  cited  below;  Case  of 
the  Twelve  Commitments,  19  Abb.  Pr.  394 ;  S.  C.  as 
Matter  of  Helen  Miller,  1  DaZy^  562  ;  Matter  of  Rice, 
37  How.  Pr.  494  ;  Matter  of  McCabe,  8  Abb.  Pr.  N.  S. 
112 ',9R.8.  875,  [6th ed.]  § 36  ; 3/^.  878,  §55  \31d.  879, 
§  57;  3  Hill,  658,  note  30;  authorities  collected  in  3  Abb. 
N.  T.  Digest,  565  ;  Hurd  on  Hob.  Cor.  326, 328).  This 
provision  of  the  act  of  1876  is  analogous  to  the  vagrant 
law  (2  R.  8.  836,  837,  §§  1-3  [6th  ed.] ).  Such  a  com- 
mittal under  the  vagrant  law  has  repeatedly  been 
held  to  be  a  final  judgment  (Matter  of  Mary  Miller, 
N.  Y.  Special  Term,  Sept.  27,  1872).  *    The  record- 

*  In  the  Matteb  of  Makt  Millbr  {Supreme  Courts  First  District,' 
Special  Term,  September,  1872),  which  was  a  certiorari  to  review  a  cou- 
yiction  and  commitment  of  a  child  as  a  vagrant,  it  was  held  that — 
1.  On  the  return  of  a  habeas  corpus  or  certiorari,  if  it  appear  that  the 
prisoner  is  detained  under  the  final  judgment  of  a  court  of  compe- 
tent jurisdiction,  the  judge  who  granted  the  writ  will  not  examine 
the  record  to  see  whether  the  judgment  is  sustained  by  the  evi- 
dence. 
9.  Tlie  commitment  of  a  vagrant  is  a  final  judgment  within  the  habeas 
corpus  act. 

Certiorari  to  review  criminal  conviction. 

Leonabd,  J. — ^The  prisoner  was  committed  by  a  police  justice  to 
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er'a  judgment  is  a  final  judgment.  All  the  evi- 
dence taken  under  my  objection  is  inadmissible. 
The  only  inquiry  that  can  be  made  is — First    Does 

the  House  of  Refage  last  March,  as  a  vagrant;  yiz.,  wandering  about 
at  all  hours  of  the  day  and  night,  and  without  any  visible  means  of 
support.  She  was  so  committed  after  conviction,  on  competent  evi- 
dence, as  it  is  stated  in  the  warrant  of  commitment.  She  is  now 
brought  up  on  habeas  corpus,  accompanied  by  a  return  on  certiorari  of 
the  record  of  the  trial  and  conviction,  before  the  police  magistrate. 

This  record  states  that  the  conviction  was  upon  the  |»t>ofs  and 
examination  of  the  said  Mary ;  but  there  appears  to  be  no  examination 
of  said  Mary  reduced  to  writing  and  returned,  with  the  record,  under 
the  certiorari. 

It  IS  urij^d,  among  other  matters,  that  the  judge  before  whom  the 
proceeding  is  now  pending,  having  granted  the  certiorari,  must  ex- 
amine the  record  of  conviction  to  ascertain  if  the  conviction  is  sus- 
tained by  the  evidence,  and  whether  the  proceedings  are  regular. 
And  if  the  conviction  on  record  be  found  to  be  erroneous  or  irregular, 
that  the  petitioner  must  be  discharged. 

This  is  manifestly  an  unfounded  claim. 

It  is  provided  by  2  E.  8.  568,  §  42  (5th  ed.  vol.  8,  p.  888,  f  57), 
that  no  court  or  officer,  on  the  return  of  any  habeas  corpus  or  certio- 
rari, shall  have  power  to  inquire  into  the  legality  or  justice  of  any 
process,  judgment,  decree  or  execution  specified  in  the  preceding 
22nd  section.  That  section  (§  86,  5  ed.)  declares  (subd.  2),  that 
'* persons  committed  or  detained  by  virtue  of  the  final  judgment  or 
decree  of  any  competent  tribunal  of  civil  or  criminal  jurisdiction,  or 
by  virtue  of  any  execution  isbued  upon  such  judgment  or  decree,'* 
....  shall  not  be  entitled  to  prosecute  the  writ  of  habeas  corpus 
or  certiorarL 

I  think  these  sections  make  it  clear  that  I  cannot  examine  or  decide 
upon  the  question  whether  the  magistrate  committed  an  error  in  the 
trial  or  conviction  of  the  prisoner. 

The  process  of  commitment  is  regular.  The  statute  forbids  that  the 
judge,  before  whom  the  writs  of  habeas  corpus  or  certiorari  are  heard, 
should  inquire  into  the  legality  or  justice  of  such  a  final  judgment,  or 
of  an  execution  issued  on  such  judgment. 

The  girl  is  detained  by  execution  issued  upon  a  final  judgment  of  a 
criminal  court.     She  is  committed  as  a  vagrant. 

The  writ  of  habeas  corpus  is  discharged,  and  the  prisoner  re- 
manded. 

The  girl  has  been  committed  to  a  reformatory  institute  by  reason 
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Buch  a  judgment  exist }  Secovd.  Had  the  recorder's 
court  jurisdiction?  Neither  of  these  points  is  dis- 
puted* 

II.  The  recital  in  the  warrant  of  the  act  of  1833  is 
immaterial  and  mere  surplusage.  The  warrant  was 
based  on  the  act  of  1876.  A  reference  to  a  wrong 
statute  no  more  invalidates  an  order  than  a  wrong  rea- 
son does  a  right  decision.  Matter  of  Barre,  14  Ahb. 
Pt.  N.  S.  426. 

ni.  The  act  of  1876  is  constitutional.  The  State 
tis  parens  patricBj  has  the  original  right  to  the  control 
and  disposition  of  all  minors.  It  confides  a  part  of  its 
right  to  a  parent  as  a  trust  Like  every  other  trust, 
when  abused,  it  is  forfeited  and  the  State  reassumes 
its  original  powers  (phambers  on  Chancery  Jurisdic- 
tion relatirig  to  Infants^  pp.  6,  10,  158,  160-178 ;  Wil- 
lard  JEq.  Jur.  619 ;  Mercein  x.  People,  25  Wend.  64, 
103 ;  per  Paige,  104  ;  2  Story  Eq.  Jur.  §  1341 ;  2  KctU 
Com.  205,  195 ;  Forsyth  Custody  of  Ivfards^  16,  &c. ; 
62  Law  Library  U.  8.  16 ;  Surd  on  Hah.  Cor.  455, 
462 ;  Matter  of  Clifton,  47  How.  Pr.  172  ;  Wilcox  v. 
WUcox,  14  N.  T.  575 ;  22  Barl.  178 ;  1  Crary  Sp.  Pr. 
388).  It  is  an  abuse  of  language,  therefore,  to  talk  of 
the  **  property  "  which  a  parent  has  in  his  child.  He 
has  rights  over^  but  no  property  in.  It  is  a  perversion 
of  all  reasoning  to  claim  that  the  clause  of  the  consti- 
tution providing  that  "property '*  shall  not  be  taken 
*' without  due  process  of  law,"  and  "just  compensa- 
tion '^  applies  to  children.  There  can  be  no  property 
in  human  beings  under  the  constitution  as  it  is.  But 
if  it  did  apply,  the  child  is  taken  "  by  due  process  of 

of  her  tender  yea  b.  She  bad  become  a  vagrant  from  neglect  oi  the 
incapacity  of  ber  natural  guardians.  How  can  it  be  assumed  tbat 
tbey  can  any  better  provide  for  her  in  the  future  f  There  is  nothing 
indicating  that  it  is  not  best  for  the  girl  to  remain  until  she  has 
reached,  at  least,  to  such  years  as  will  enable  her  to  earn  an  honest 
living.    The  law  provides  for  her  discharge  at  that  period. 
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law"  aa  next  shown.  The  other  clause  invoked  is: 
"The  trial  by  jury,  in  all  cases  m  which  it  has 
been  heretofore  used^  shall  remain  inviolate  forever. 
But  a  jury  trial  may  be  waived  by  the  parties  in 
all  civil  cases  in  the  manner  to  be  prescribed  by  law." 
Art.  1,  §  2.  There  never  was  a  time  either  here  or 
in  England  when  questions  relating  to  the  custody  of 
infanta  were  tried  by  jury.  This  is  a  distinct  and  per- 
fectly well  established  branch  of  equity  jurisprudence. 
There  are  many  classes  of  rights  which  can  be  dis- 
posed of  by  courts  without  the  intervention  of  juries. 
All  equity  proceedings  (Matter  of  Empire  Bank,  18 
N.  r.l99,  210 ;  Rathbun  n.  Rathbun,  ZHow.  Pr.  139). 
The  acquiring  of  lands  under  eminent  domain  by  com- 
missioners is  constitutional  (Beekman  t.  Saratoga,  &c., 
R.  R.  Co.,  3  Paige^45'j  Livingston  v.  Mayor,  8  Wend.  85). 
The  committal  of  vagrant  and  disorderly  persons  with- 
out a  trial  by  jury  on  examination  only,  is  constitu- 
tional (Duffy  V.  People,  6  Sillj  75  ;  Morris  v.  People, 
1  Park.  Or.  441 ;  Plato  ^.  People,  3  Id.  586).  AU 
cases  which  could  be  determined  before  1777,  without 
a  jury,  may  now  be  so  determined  (See  authorities 
collected  in  2  Abb.  N.  T.  Digest  [new  ed.]  pp.  123, 
124).  The  act  of  1876  is  precisely  analogous  to  the 
vagrant  law.  It  is  based  upon  it.  The  one  permits 
the  court  to  dispose  of  the  vagrant,  the  other  of  the 
child  upon  •Hhe  examination,"  (2  M.  S.  836,  §§ 
1-3  [6th  ed.] ).  The  constitutionality  of  the  vagrant  law 
is  undisputed.  It  descended  to  us  as  part  of  the  com- 
mon law.  The  right  of  the  court  of  chaucery  to  dis- 
pose of  children  descended  in  the  same  manner.  It 
has  been  held  that  the  disorderly  persons  act  (Law  of 
1833),  is  constitutional,  although  it  introduced  to  our 
law  a  variety  of  offenses  unknown  to  the  existing  law, 
but  of  the  same  nature  and  embraced  by  the  same 
principle  (Duffy  v.  People,  6  Hilly  75,  79).  The  act  of 
1876  introduces  nothing  new.    It  only  defines  certain 
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cases  over  which  chancery  had  jurisdiction  before. 
But  if  there  was  anything  new,  so  long  as  it  is  analo- 
gous to  the  previous  practice  it  would  be  constitu- 
tional under  the  above  decision. 

IV.  The  caprice  of  a  child  should  not  be  allowed 
to  override  his  true  interests  in  the  selection  of  a  guar- 
dian, especially  when  his  imagination  has  been  dazzled 
by  the  glare  and  glitter  of  the  stage  {Hurd  on  Hob. 
Cor.  pp.  466,  531-535 ;  People  v.  Mercein,  8  Paige^ 
47;  Matter  of  J.  N.  Wollstonecraft,  4  Johns.  Ch. 
80). 

Westbrook,  J.— The  children,  whose  custody  this 
proceeding  involves,  are  confessedly  of  tender  years, 
and  were,  when  the  order  committing  them  to  the  care 
of  the  society  was  made,  employed  by  the  relator. 
Smith,  as  acrobats  ;  and  if  they  are  again  committed 
to  his  care,  they  will  doubtless  be  used  for  the  same 
purpose,  as  he  claims  they  are  regularly  indentured  to 
him  for  that  object. 

Chapter  122  of  the  Laws  of  1876,  entitled  "  An  act 
to  prevent  and  punish  wrongs  to  children,"  makes  the 
use,  employment,  or  exhibition  of  children  under  six- 
teen years  of  age,  by  any  person,  for  any  such  purpose 
as  Smith  has  used  and  held  them,  a  misdemeanor.  By 
section  three  of  the  act,  the  recorder  of  the  city  of 
Poughkeepsie  was  fully  authorized  to  make  the  order 
committing  them  to  the  care  of  the  society  aforesaid ; 
and  the  principal  questions  which  this  proceeding  pre- 
sents concern  the  act,  and  by  implication  only,  the 
action  of  the  recorder,  which  action  such  act  fully  jus- 
tifies. 

The  order  of  the  recorder  committing  these  chil- 
dren to  the  care  of  the  society  now  detaining  them,  was 
his  final  judgment  upon  that  matter.  It  was  one  which, 
under  the  act  aforesaid,  he  was  fully  authorized  to  make, 
and  which,  as  it  seems  to  me,  is  not  reviewable  by  habeas 
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corpus.  The  writ  is  not  allowable  (2  JS.  S.  663,  §  22  ; 
6£li  ed.  vol.  3,  p.  875,  §  36),  to  a  person  '*  committed  or 
detained  by  virtue  of  the  final  judgment  or  decree  of 
any  competent  tribunal  of  civU  or  criminal  jurisdic- 
tion ;  "  and  if  the  writ  issues,  and  it  appears  the  party 
is  so  detained  (2  H.  S.  567,  §  40,  6th.  ed.  vol.  3,  p.  878, 
§  55),  it  is  the  duty  of  the  "court  or  oflScer"  before 
whom  such  proceeding  is  pending,  "forthwith  to 
remand  such  party;"  and  lastly  (2  JR.  S.  568,  §42, 
6th  ed.  vol.  3,  p.  879,  §  57),  "no  court  or  officer,  on  the 
return  of  any  habeas  corpus  .  .  .  shall  have  power 
to  inquire  into  the  legality  or  justice  of  any  .  .  . 
judgment  .  .  .  specified  in  the  preceding  twenty- 
second  section." 

I  am  aware  that  a  plausible  argument  can  be  made 
upon  the  words  "competent  tribunal"  used  in  the 
statute.  It  is  said  that  the  order  of  the  recorder  was 
not  one  made  by  a  "  competent  tribunal,"  because  the 
statute  conferring  the  power  is  unconstitutional,  and 
hence  it  was  not  "competent"  for  him  to  make  the 
one  under  which  the  children  are  now  held.  If  the  act 
be  unconstitutional,  it  was  undoubtedly  not  "compe- 
tent "  for  the  officer  to  act  under  it  at  all,  and  if  in 
that  sense  the  word  is  used  in  the  habeas  corpus  act, 
the  action  of  the  recorder  would  be  reviewable  upon 
this  proceeding.  The  same  statute,  however,  has  also 
declared,  that  the  court  or  officer  before  whom  the 
court  is  returnable  is  without  power  "  to  inquire  into 
the  legality  or  justice  of  any  .  .  .  judgment "  ren- 
dered "  by  any  competent  tribunal  of  civil  or  criminal 
jurisdiction;"  and  by  necessity,  therefore,  it  is  for- 
bidden, as  that  must  involve  the  "legality"  of  the 
*' judgment,"  to  inquire  into  the  constitutionality  of 
the  act  under  which  the  officer  in  making  the  order 
acts.  In  one  sense,  the  recorder  was  a  "  competent 
tribunal."  To  him  the  same  power, — the  Legislature, 
— which  passed  the  habeas  corpus  act,  had  confided 
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the  duty  and  right  of  doing  what  he  undertook  to  do, 
and  it  is  hardly  supposable  that  there  was  any  inten- 
tion, in  the  nse  of  the  words  we  are  considering,  to 
clothe  an  officer  or  court,  which  must  summarily  act, 
with  the  grave  prerogative  of  nullifying  legislative 
action.  It  is  safe  and  better,  when  a  judgment  has 
been  rendered,  which  an  express  statute  authorizes,  to 
leave  its  review  to  the  regular  and  more  deliberate 
process  of  the  higher  courts  than  to  make  of  every 
court  and  officer  authorized  to  issue  this  writ  a  tribu- 
nal summarily  to  decide  such  grave  and  momentous 
questions  (People  ex  rel.  Phelps  v.  Pancher,  2  HutIj 
226). 

If,  however,  the  decision  upon  this  application 
must  depend  on  the  constitutionality  of  the  act  of 
1876,  no  great  difficulty  is  seen.  The  right  of  the 
State  to  care  for  its  children  has  always,  and  with 
very  great  propriety,  been  exercised.  Under  its  laws 
whenever  the  welfare  of  the  child  has  demanded,  its 
courts  have  frequently  interfered  for  the  protection  of 
children  of  tender  years.  It  has  again  and  again  taken 
them  from  one  parent  and  given  them  to  the  other, 
and  has  sometimes  refused  so  to  do,  the  good  and  wel- 
fare of  the  child  being  the  object  always  in  view.  It 
has  so  acted  without  the  intervention  of  a  jury,  and 
that  power  has  never  been  supposed  to  have  been 
improperly  exercised,  because  a  jury  was  not  allowed, 
and  due  process  of  law  not  had.  If  the  courts  of  the 
State  may,  by  virtue  of  their  general  powers,  interfere 
for  the  protection  and  care  of  children,  it  is  not  seen 
why  the  legislature  may  not  prescribe  the  cases,  in 
which  children  shall  be  rescued  from  their  custodians 
and  a  mode  provided  for  their  summary  disposition. 
For  example,  if  children  should  be  placed  to  learn  the 
business  of  stealing,  could  not  the  legislature  provide 
a  summary  remedy  for  the  evil?  Has  the  law  no 
power  to  rescue,  summarily,  female  children  held  for 
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purposes  of  prostitution,  or  interfere  in  an  expeditious 
manner  in  very  many  cases,  yrhen  children  of  tender  ; 
years  are  exposed  to  peril  or  temptation  ?  This  will  r 
hardly  be  argued,  or,  if  claimed,  authority  most  abun- 
dant can  be  found  to  justify  it.  Precisely  this  ground 
the  act  of  1876  covers.  In  my  judgment  it  is  a  most 
wise,  salutary  and  beneficent  statute,  born  of  Chris* 
tian  civilization,  and  founded  upon  the  teachings  of 
Him  to  whom  children  were  objects  of  tender  love  and 
care.  It  needs  no  evidence  to  demonstrate  to  our 
judgment  that  the  life  to  which  these  children  were 
subjected,  and  from  which  they  were  rescued,  was 
perilous  to  all  their  best  interests.  It  was  a  dangerous 
one  to  them,  physically  and  morally.  The  contortions, 
evolutions  and  performance  of  the  acrobat  are  clearly, 
physically  dangerous,  and  the  surroundings,  accom- 
paniments and  companions  of  the  circus-ring  are 
equally  so  morally.  The  recorder  of  the  city  of 
Poughkeepsie  was  clearly  right,  and  his  action  must 
be  upheld. 

The  writs  of  habeas  corpus  are  discharged,  and  the 
children  remanded  to  the  care  of  the  society,  which, 
has  thus  far  properly  discharged  its  duties. 


RHODE  ISLAND  HORSE  SHOE  CO.  i?.  GOODE- 

NOUGH  HORSE  SHOE  CO. 

N.   T.  Supreme  Courts  First  Department;  Special 

Termj  November ^  1876. 

MoDB  OF  Filing  PsTmoK  to  Rehovu  Causb. 

In  the  supreme  conrt,  in  the  city  of  New  York,  where  there  is  no 
Tacation  or  cessation  of  terms,  the  petition  and  bond  ];cqaired 
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under  the  act  of  1875,  to  effect  a  removal  of  a  cause  to  the  United 
States  circuit  court,  must  be  presented  to  the  conrt|  and  upon 
notice  to  the  adverse  party. 
Filing  them  with  the  clerk  is  not  enough.* 

The  Khode  Island  Horse  Shoe  Company  brought 
an  action  in  this  court  against  the  Goodenough  Horse 
Shoe  Manufacturing  Company,  for  goods  sold  and  de- 
livered. Defendant,  during  the  sessions  of  the  court, 
filed  with  the  county  clerk  a  petition  and  bond  for  the 
removal  of  the  cause  to  the  United  States  circuit  court, 
on  the  ground  that  the  plaintiff  was  a  corporation  of 
another  State,  and  relied  on  this,  of  which  he  gave  in- 
formation to  plaintiff' s  attorney,  as  effecting  a  removal 
of  the  cause,  under  the  act  of  1876,  p.  22,  below,  f 

Plaintiffs'  disregarded  the  removal  claimed,  and, 
in  due  time,  entered  judgment  by  default. 

Defendants  now  moved  to  vacate  the  judgment, 
because  entered  after  a  removal  had  been  effected. 

^arr  &  Buggies^  for  defendant. 

Tracey^  Olmsted  &  Tracey^  for  plaintiff. 

Barrett,  J. — ^The  petition  and  bond  should  have 
been  filed  in  the  supreme  court,  and  not  in  the  office 


*  It  was  held  in  Osgood  v.  Chicago,  &c.,  R.  R.  Co.,  2  Cent,  X.  J. 
284,  that  the  petition  and  bond  may,  in  vacation,  be  filed  with  the 
clerk  of  the  State  court;  and  thereupon  the  right  to  removal  becomes 
complete  without  action  by  the  State  court.  It  is  for  the  Federal 
court  to  determine  if  the  grounds  of  removal  exist.  But  whether  the 
State  court  is  deprived  of  jurisdiction  until  the  Federal  court  ac- 
quires it,  by  filing  the  record  with  the  latter, — Query.  See  First  Na- 
tional Bank  v.  Kings  Co.,  Id,  605,  616,  note. 

t  By  Art.  YI.,  f  20,  of  the  Constitution,  the  county  clerk  in  each 
county  is  clerk  of  the  supreme  court.  There  is  a  deputy  or  assistant 
in  attendance  upon  each  branch  of  the  court,  with  whom  papers  in 
proceedings  in  such  branch  are  delivered  for  filing. 
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of  the  county  clerk.  The  county  clerk  is  ex  officio  the 
clerk  of  the  supreme  court  in  this  county,  but  his 
office  is  not  the  supreme  court.  Then  the  court  has  a 
duty  to  perform,  viz.,  to  accept  the  petition  and  bond 
and  proceed  no  further  in  the  suit.  This  duty  cannot 
be  performed  by  the  county  clerk — the  statute  imposes 
it  upon  the  court.  Further,  the  bond  must  be  with 
'^  good  and  sufficient  surety."  It  is  such  a  bond,  and 
such  a  bond  only,  that  tfie  court  is  required  to  accept. 
It  is  for  the  court,  and  not  for  the  clerk,  to  accept  a 
bond  with  good  and  sufficient  surety.  This  construc- 
tion is  the  only  reasonable  one.  In  this  county  there 
is  no  vacation  such  as  would  prevent  a  party  from 
presenting  his  petition  and  bond  to  the  court.  The 
special  term  is  in  session  every  day  in  the  year,  except 
Sundays  and  legal  holidays.  It  would  be  contrary  to 
precedent,  and  subversive  of  the  orderly  administra- 
tion of  justice,  to  permit  any  serious  step  in  a  cause 
without  notice  to  the  party  to  be  affected.  The  act 
should  be  read  in  the  light  of  this  just  principle. 

Then  consider  the  effect  of  the  opposite  construc- 
tion. The  claim  here  is  that  the  mere  filing  of  the 
petition  and  bond  in  the  clerk's  office,  without  notice 
to  the  plaintiff  (that  given  him  being  a  mere  act  of 
courtesy),  worked  a  removal,  and  this  although  the 
court  was  in  session  at  the  time.  In  other  words,  that 
a  plaintiff  who  brings  a  suit  in  our  courts  may,  in 
complete  ignorance  of  the  removal,  proceed  to  judg- 
ment and  execution  only  to  find  himself  a  trespasser. 
If  Congress  meant  this,  the  language  should  have  been 
so  precise  and  specific  that  no  other  construction  could 
possibly  be  put  upon  it. 

The  motion  must  be  denied,  with  ten  dollars  costs* 
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BRIGHT  V.  THE  MILWAUKEB,  &o.  R.  R.  CO. 

ZT.    T.  Supreme  Courts  First  DapartmerU;  SpedaZ 

TerrHj  NoveTober]  1876. 

TiHB  roB  Filing  Pbtttioit  to  Remove  Cause. 

Il  default  on  an  Issue  of  law  raised  by  a  demurrer  is  a  trial  within 
tho  meaning  of  the  act  of  Congress  of  1875,  as  to  rsmoval  of 
causes,  and  precludes  a  removal. 

[f  a  cause  is  at  issue,  and  might  have  been  put  in  a  condition  for 
trial  by  plaintiff  putting  it  on  the  calendar  and  noticing  it,  he  can- 
not, although  prevented  from  doing  so  by  injunction,  have  it  after- 
wards removed  under  the  act  of  1876. 

[n  a  proper  case,  the  court  may  impose  the  payment  of  an  extra  allow- 
ance in  addition  to  costs,  as  a  condition  of  allowing  a  discontinu- 
ance, even  where  there  is  an  objection  to  jurisdiction. 

In  1868,  Aaron  S.  Bright  brought  a  snit  in  this 
court  against  the  Milwaukee  &  St.  Panl  Railway  Com- 
pany, and  others,  to  determine  a  controversy  as  to  a 
very  large  amount.  The  railway  company  (in  1868) 
put  in  an  answer  joining  issue,  and  also  setting  up  a 
counter-claim.  The  other  defendants  interposed  a 
demurrer  to  the  complaint  at  the  same  time.  The 
plaintiff  did  not  reply  to  the  counter-claim.  The  issue 
of  law  raised  by  the  demurrer  was  noticed  for  hearing, 
and  at  the  November  term,  1874,  default  of  certain  of 
the  demurrants  having  been  taken,  the  demurrer  was 
sustained  as  to  the  others. 

After  several  years  delay,  plaintiff  moved  for  leave 
to  discontinue,  and,  the  leave  being  granted  only  on  con- 
dition of  paying  costs,  he  moved  to  transfer  the  cause 
into  the  United  States  circuit  court,  under  the  act  of 
1876  {beloWj  p.  22).  The  defendants  thereupon  moved 
for  an  allowance  in  addition  to  costs,  and  both  mo- 
tions came  on  to  be  heard  together. 
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Joseph  B.  Stewart,  for  plaintiff. 
-F.  N.  BangSj  for  defendants. 

Lawrence,  J. — I  am  of  the  opinion  that  the  plain- 
tiff is  too  late  in  making  his  motion  to  remove  this  cause 
into  the  United  States  circnit  court.  The  decision  of 
the  general  term  of  this  court,  in  the  case  of  Warner  v. 
Pennsylvania  R.  R.  Co.  (6  JBurij  197),  seems  to  me  to 
coTer  this  case.  In  that  case,  the  court  held  that 
under  the  provisions  of  the  act  of  Congress  (chap.  137 
of  1875)  providing  for  the  removal  of  causes  into  the 
United  States  courts,  "  before  or  at  the  term  at  which 
said  cause  could  first  be  tried,  aiid  before  the  trial 
thereof ^^  it  is  too  late  to  make  such  application, 
after  the  cause  has  been  noticed  for  trial,  and  placed 
upon  the  calendar  of  the  court,  at  a  term  at  which  it 
could  be  tried,  et^en  tTwwgh  it  may  not  have  been 
reached,  and  eten  if  the  trial  thereof  has  been  stayed 
by  order  pending  the  execution  and  return  of  a  coTn- 
mission. 

In  this  case  it  apx)ears  that  on  October  21,  1868,  a 
demurrer  to  the  coftiplaint  was  served  on  behalf  of 
some  of  the  defendants ;  and  an  answer  on  behalf  of 
the  railway  company,  which  answer  contained  a  coun- 
ter-claim, to  which  the  plaintiff  for  six  years  omitted 
to  reply,  or  to  attempt  to  reply. 

A  hearing  on  the  demurrer  was  actually  noticed 
for  the  November  term,  1874,  and  the  demurrer  sus- 
tained, and  it  is  quite  apparent  that  intermediate  the 
service  of  the  answer  in  1868  and  the  date  of  making 
this  motion  there  was  a  term  of  the  court,  at  which 
this  case  could  have  been  tried. 

The  default  on  the  demurrer  was  a  trial  as  to  the 
demurring  defendants  {Code,  §  252). 

After  the  plaintiff  had  neglected  to  reply  to  the 
defendants'  counter-claim,  the  issue  was  joined  be- 
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tween  the  plaintifi  and  the  defendants,  the  railroad 
company,  on  the  other  allegations  In  the  answer ;  and 
the  case  of  Warner  v.  Pennsylvania  R.  R.  Co.  (supra), 
seems  to  be  an  authority  for  holding,  that,  as  An  point 
of /act,  the  cause  coulou  have  been  tried,  i.  e.,  by  the 
plaintiff  placing  the  same  npon  the  calendar,  and 
noticing  it  for  trial,  the  plaintiff  does  not  bring  him- 
self within  the  terms  of  the  statute,  even  although  he 
shows  himself  *to  have  been  under  injunction  in  the 
mean  time. 

On  the  authority  of  this  case,  and  the  reasoning 
contained  in  the  opinion  of  the  general  term,  I  think 
that  the  plaintiff's'  motion  to  remove  .this  cause  into 
the  United  States  circuit  court  must  be  denied. 

In  regard  to  the  defendants'  motion  for  an  extra 
allowance,  as  a  condition  to  the  granting  of  an  order 
for  the  discontinuance  of  this  action,  it  appears  to  me 
that  the  learned  counsel  for  the  plaintiff,  in  his  argu- 
ment as  to  jurisdiction,  virtually  asks  me  as  a  justice 
sitting  at  chambers  to  review  the  general  term. 

The  general  term  in  the  opinion  delivered  holds, 
that  the  plaintiff  may  discontinue  on  the  payment  of 
certain  taxable  coste,  and  the  costs  of  opposing  the 
motion ;  and  in  the  order  entered  upon  the  decision 
rendered,  the  words  "and  without  prejudice  to  an  ap- 
plication for  an  allowance"  were  inserted.  If  the 
learned  counsel  for  the  plaintiff  is  right  in  his  point 
as  to  jurisdiction,  the  general  term  had  no  power  to 
impose  any  terms  upon  the  plairdiff,  on  permitting 
him  to  discontinue.  If  all  the  proceedings  were  void 
for  want  of  jurisdiction,  the  imposition  of  costs  taxa- 
ble or  otherwise  was  void.  But  the  general  term  have 
held,  that  they  have  a  right  to  impose  costs  as  a  con- 
dition for  allowing  the  plaintiff  to  discontinue  this 
action,  and  their  decision  must  be  followed  by  me. 
There  can  be  no  difference  between  costs  allowed  by 
statute,  and  the  allowance  granted  by  the  court,  in  the 
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exercise  of  the  power  conferred  by  the  Code.  After 
the  court  has  deterftiined  that  an  allowance  is  proper, 
the  allowance,  as  it  seems  to  me,  becomes  just  as  much 
a  part  of  the  costs  of  the  prevailing  party  as  his  statu- 
tory costs. 

Now  the  general  term  have  held  that  costs  should 
be  imposed  upon  the  plaintiff  as  a  condition  for  allow- 
ing him  to  discontinue,  and  they  have  permitted  an 
application  for  an  allowance,  lliis  appears  to  be  an 
intimation  that  the  justice  at  chambers  has  power  to 
grant  an  allowance,  if  the  facts  in  his  opinion  entitle 
the  defendants  to  an  allowance ;  and  as  before  observed,. 
if  the  court  has  jurisdiction  to  impose  costs j  I  do  not 
see  how  the  conclusion  can  be  resisted  that  it  has. 
power  to  grant  an  allowance.  The  general  term  there-^ 
fore  appear  to  have  left  me  no  discretion  as  to  the 
question  of  power,  and  the  case  must  be  disposed  of 
as  to  the  allowance,  the  same  as  any  other  case  would 
be,  in  whicn  an  allowance  is  asked  for. 

In  Coffin  V.  Coke  (4  Hurij  618),  this  court  held  that 
in  difficult  and  ^^extraordinary  cases,  an  allowance 
may  be  made,  under  section  309  of  the  Code,  where  the- 
plaintiff  discontinues  the  action  before  trial  on  pay- 
ment of  costs." 

And  in  that  case  an  allowance  was  granted.  The* 
only  difference  between  that  case  and  the  present  is,, 
that  there  the  plaintiff  offered  to  pay  costs,  while  in. 
this  the  court  has  directed  them  to  be  paid. 

This  brings  me  to  the  last  question  in  this  case — 
which  is,  whether  it  is  difficult  and  extraordinary.  No 
one  can,  I  think,  read  the  printed  volume  which  was 
handed  up  on  the  argument  of  the  motion,  without 
recognizing  the  fact  that  this  is  a  difficult  and  most 
extraordinary  case. 

On  an  ex-parte  application,  a  receiver  was 
appointed  of  the  defendants'  railroad  and  property, 
described  in  the  mortgages  and  trust-deeds,  and  of  the 
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stock,  goods  and  effects,  bonds  and  accounts  of  the 
defendants,  so  far  as  the  same  refer  to,  or  have  any 
relations  to  the  said  road  and  property  described  in 
said  mortgages  or  trust-deeds,  &c.,  and  the  defendants 
were  put  under  an  injunction  of  a  most  severe  and 
stringent  character ;  and  all  this  upon  the  security  of 
an  undertaking  executed  by  the  plaintiff  alone,  with- 
out surety,  in  the  sum  of  two  hundred  and  fifty  dol- 
lars. 

Under  these  circumstances,  I  entertain  no  doubt 
that  the  defendants  are  entitled  to  an  allowance,  and  a 
thorough  examination  of  the  printed  documents  and 
affidavits  submitted,  leads  me  to  the  conclusion  that 
the  full  amount  of  two  thousand  dollars  should  be 
granted. 

Orders  may  be  entered  in  accordance  with  these 
views,  and  the  defendants  are  entitled  in  each  case  to 
the  costs  of  the  motion. 


LEUTZE  t).  BUTTERFIELD. 

JS^ew   York  Common  Pleas y  Special  Term;  Marchy 

1876. 

VT'hAT    GAT78B8    MAT    BE    REMOVED    TO    UZUTSD     BtATBS    ClBCUrr 

COUBT. 

Under  the  act  of  187Q, — allowing  a  remoTal  of  causes  from  the  State 
courts  to  the  United  States  circuit  courts  in  certain  cases, — an 
action  in  favor  of  an  assignee  (other  than  of  negotiable  paper),  can- 
not be  removed  unless  the  United  States  court  could  have  taken 
cognizance  of  the  action,  if  no  assignment  had  been  made. 

Trevor  C.  Leutze  sned  William  Butterfield  in  this 
court,  for  goods  sold  and  delivered  by  one  Elmer 
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Townsend,  of  Boston,  the  demand  having  been,  after 
Townsend's  death,  assigned  by  his  administrator,  H.  E. 
Townsend,  ta  Lentze,  the  plaintiff.  Defendant  was 
served  with  summons  and  complaint,  Feb.  17,  1876 ; 
and  an  attachment  against  his  property,  on  the  ground 
that  he  was  a  non-resident,  was  issued,  and  on  Feb. 
18,  1876,  he  appeared  generally,  by  attorney,  and  on 
the  35th  gave  an  undertaking  to  secure  a  discharge  of 
the  attachment.  On  March  8,  1876,  before  answer,  he 
presented  the  bond  and  petition  for  a  removal  of  the 
cause  to  the  United  States  circuit  court,  under  the  act 
of  1875  (p.  22,  below).  The  petition  stated  that  the  de- 
fendant was  a  citizen  and  resident  of  Massachusetts, 
and  the  plaintiff  a  citizen  and  resident  of  New  York. 

The  plaintiff  presented,  in  opposition  to  the  motion, 
an  affidavit  alleging,  among  other  things :  ^^That  this 
suit  is  brought  to  reduce  to  possession  a  chose  in  action. 
That  the  plaintiff  is  the  owner  thereof  by  assignment. 
That  the  assignor  thereof  is  H.  E.  Townsend,  who,  at 
the  time  this  suit  was  brought  was,  and  now  is  a  citizen 
of  the  same  State  as  defendant." 

Clarence  A.  Seward  {John  JJenry  HvU^  attorney), 
for  the  motion. 

Edward  B.  McCarthy^  opposed* 

Van  Bbunt,  J. — (After  referring  to  the  above 
facts.) — ^This  motion  must  necessarily  be  governed  by 
the  act  of  Congress  of  March  3,  1875,  which  seems  to 
have  been  intended  to  supersede  all  previous  legisla- 
tion upon  the  subject  of  the  removal  of  causes  from 
the  State  courts  to  the  United  States  circuit  court. 
Upon  reading  the  first  and  second  sections  of  that  act, 
so  far  as  applicable  to  cases  similar  to  the  one  at  bar, 
it  may  appear  that  the  provisions  of  section  second  are 
contrary  to  the  restriction  of  the  first  section ;  but  I 
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think  it  is  possible  to  harmonize  them  so  as  to  give 
each  its  prox>er  force  and  effect. 

Section  1,  after  stating  in  what  cases  the  circuit 
court  of  the  United  States  shall  have  original  cogni- 
zance,  concurrent  with  the  courts  of  the  several  States 
(among  which  it  enumerates  suits  in  which  there  shall 
be  a  controversy  between  citizens  of  different  States), 
provides:  "And  no  civil  suits  shall  be  brought  before 
either  of  said  courts  against  any  person  by  any  orig- 
inal process  or  proceeding  in  any  other  district  than 
that  whereof  he  is  an  inhabitant ;  .  .  .  .  nor  shall  any 
circuit  or  district  court  have  cognizaivce  of  any  suit 
founded  on  contract,  in  favor  of  an  assignee,  unless  a 
suit  might  have  been  prosecuted  in  such  courts  to  re- 
cover thereon  if  no  assignment  had  been  made,  except 
in  cases  of  promissory  notes,  negotiable  by  the  law 
merchant,  and  bilk  of  exchange. '' 

If  this  section  stood  alone  it  might  be  difficult  to 
see  why  Congress,  in  the  act  in  question,  in  the  latter 
clause  of  the  paragraph  quoted,  has  made  use  of  lan- 
guage so  different  from  that  used  in  the  first  paragraph. 
When  they  desire  to  prevent  suits  being  brought,  ex- 
cept^ in  certain  districts,  they  simply  said  that  "no 
civil  suits  shall  be  brought,"  &c. ;  but  when  they 
desire  to  restrict  the  circuit  court  from  entertaining 
jurisdiction  of  suits  brought  by  an  assignee,  except  in 
certain  cases,  they  say  "that  no  circuit  or  district 
court  shall  have  cognizaTice  of  any  suit  founded  on 
contract,'*  &c. ;  not  that  no  civil  suit  in  favor  of  an 
assignee  shall  be  brought  before  them  by  any  original 
process,  &c.,  unless  a  suit  might  have  been  prosecuted 
in  such  court  to  recover  thereon  if  no  assignment  had 
been  made ;  but  they  say  that  circuit  courts  shall  riot 
have  cognizance  of  such  suits,  unless^  &c. 

This  language  is  much  more  comprehensive ;  and  it 
is  difficult  to  see  how  stronger  language  could  have 
been  used  to  show  that  Congress  did  not  intend  that 
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circuit  courts  shonld  entertain  suits  by  an  assignee, 
whether  brought  in  these  courts  by  original  process  or 
othervdse,  unless  the  action  might  haye  been  prose- 
cuted in  such  courts  if  no  assignment  had  been  made. 

Section  3  then  provides :  ^^  That  any  suit  of  a  civil 
nature  at  law  or  in  equity,  now  pending,  or  hereafter 
brought  in  any  State  Court.  ...  in  which  there  shall 
be  a  controversy  between  citizens  of  different  States 
.  .  .  may  be  removed  by  either  party  into  the  Circuit 
Court  of  the  United  States  for  the  proper  district." 

If  the  construction  is  placed  upon  section  2  that  the 
removal  of  this  cause  requires,  then,  notwithstanding 
Congress  in  section  1  has  said,  not  only  that  no 
suit,  such  as  the  one  at  bar,  shall  be  commenced  by 
original  process  in  the  circuit  court,  but  that  such 
court  shall  not  have  cognizance  of  a  suit  where  the 
parties  are  situated  as  they  are  in  this  case,  merely 
because  the  action  was  commenced  in  a  State  court, 
and  is  removed  to  the  circuit  court,  pursuant  to  sec- 
tion  2,  the  positive  prohibition  of  section  1  is  overcome. 
Section  1,  in  the  most  positive  language,  prohibits  the 
circuit  courts  from  entertaining  any  such  case ;  and 
the  only  construction  that  can  harmonize  the  two  sec- 
tions seems  to  be  that  section  2  is  meant  to  apply  only 
to  cases  in  which  jurisdiction  has  been  conferred  upon 
circuit  courts,  although  it  does  not  expressly  say  so. 
If  this  is  not  the  true  construction,  I  am  unable  to  see 
why,  in  speaking  of  suits  like  the  one  at  bar,  Congress 
should  have  made  use  of  the  word  cognizance,  and 
have  used  it  only  in  that  connection.  It  is  evident 
that  it  was  intended  to  provide  for  the  cases  in  which 
circuit  courts  should  obtain  jurisdiction  otherwise  than 
by  original  process,  and  to  prevent  the  circuit  courts 
entertaining,  in  any  manner,  suits  brought  by  assignees, 
unless  they  could  have  acquired  jurisdiction  of  such 
action  if  no  assignment  had  been  made.  It  is  clear 
that  if  no  assignment  had  been  made  the  circuit  courts 
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could  not  have  acquired  original  jurisdiction  of  this 
action,  because  the  assignor  and  the  defendant  both 
live  in  the  same  State. 

I  am  of  the  opinion,  therefore,  that  the  circuit  court 
of  the  United  States  could  net  take  cognizance  of  this 
action  if  an  order  of  removal,  pursuant  to  the  provi- 
sions of  sections  2  and  3  of  the  act  of  Oongress,  March 
8,  1875,  was  made,  and  consequently  the  motion  to  re- 
move should  be  denied,  with  ten  dollars  costs,  to  abide 
event. 

NOTB  ON  THE  RBXOYAL  OF  CAUSES. 

the  act  of  1875  (18  Btat,  at  L.  ch.  3,  p.  471),  after  defining  the 
jurisdiction  of  the  circait  court,  in  a  provision  quoted  in  Leutze  v.  But- 
terfield  (p.  20,  above)^  proceeds  as  follows  :  §  2.  **That  any  suit  of  a 
civil  nature,  at  law  or  in  equity,  now  pec  ding  or  hereafter  brought  in 
any  State  court  where  the  matter  in  dispute  exceeds,  exclusive  of 
l)^  costs,  the  sum  or  value  of  five  hundred  dollars,  and 

[1]  <' Arising  under  the  Constitution  or  laws  of  the  United  States, 
or  treaties  made,  or  which  shall  be  made,  under  their  authority,  or 

[2]  *^In  which  the  United  States  shall  be  plaintiff  or  petitioner, 
or, 

[8]  '*In  which  there  shall  be  a  controversy- between  citizens  of 
different  States,  or 

[4]  '*A  controversy  between  citizens  of  the  same  State  claiming 
lands  under  grants  of  different  States,  or 

[5]  **  A  controversy  between  citizens  of  a  State  and  foreign  States, 
citizens  or  subjects. 

^^  Either  party  may  remove  said  suit  into  the  circuit  court  of  the 
United  States  for  the  proper  district.    And 

[6]  '*  When  in  any  suit  mentioned  in  this  section  there  shall  be  a 
controversy  which  is  wholly  between  citizens  of  different  States,  and 
which  can  be  fully  determined  as  between  them,  then,  either  one  or 
more  of  the  plaintiffs  or  defendants  actually  interested  in  such  con- 
troversy, may  remove  said  suit  into^the  circuit  court  of  the  United 
States  for  the  proper  district. 

*^§  8.  That  whenever  either  party,  or  any  one  or  more  of  the  plain- 
tiffs or  defendants  entitled  to  remove  any  suit  mentioned  in  the  next 
preceding  section,  shall  desire  to  remove  such  suit  from  a  State  court 
to  the  circuit  conrt  of  the  United  States,  he  or  they  may  make  and 
file  a  petition  in  such  suit  in  such  State  court,  before  or  at  the  term 
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at  which  said  cause  could  be  first  tried  and  before  the  trial  thereof 
for  the  remoTal  of  such  suit  into  the  circuit  court  to  be  held  in  the 
district  where  such  suit  is  pending,  and  shall  make  and  file  therewith 
a  bond,  with  good  and  suflScient  surety,  for  his  or  their  entering  in 
such  circuit  court,  on  the  first  day  of  its  then  next  session,  a  copy  of 
the  record  in  such  soit,  and  for  paying  all  costs  that  may  be  awarded 
by  the  said  circnit  court,  if  said  court  shall  hold  that  such  suit  was 
wrongfully  or  improperly  removed  thereto,  and  also  for  their  appear- 
ing and  entering  special  bail  in  such  suit,  if  special  bail  was  origi- 
nally requisite  therein,  it  shall  then  be  the  duty  of  the  State  court  to 
accept  said  petition  and  bond,  and  proceed  no  further  in  such  suit, 
and  any  bail  that  may  have  been  originally  taken  shaU  be  discharged ; 
and  the  said  copy  being  entered  as  aforesaid  in  said  circuit  court  of 
the  United  States,  the  cau^te  shall  then  proceed  in  the  same  manner  as 
if  it  had  been  originally  commenced  in  the  said  circuit  court."  [Then 
follows  a  clause  regulating  somewhat  differently,  removal  in  case  of 
State  land  grant  controversies.    Also  one  as  to  trial  by  jury.] 

Nntvre  of  the  cau9s,—KX\.  criminal  cases  are  excluded  from  the  oper- 
ation of  this  act ;  and  in  civil  cases  some  difference  of  opinion  exists 
as  to  whether  special  proceedings  are  within  it.  Under  the  judiciary 
act, — which  gave  the  right  of  removal  only  to  a  drfendant  who  had  not 
submitted  himself  to  the  jurisdiction, — it  was  well  held  that  a  plaintiff 
against  whom  an  answer  demanding  equitably  relief  had  been  inter- 
posed, was  not  within  the  act.  West  «.  Aurora  City,  6  WaU.  180. 
See  also  Gaines  «.  Fuentes,  bdaw, 

A  proceeding  which,  though  special  and  statutory,  and  founded  on 
jurisdiction  of  the  res,  and  ending,  like  a  proceeding  in  rem,  in  a 
judgment  conclusive  against  an  absent  claimant,  is  nevertheless  re- 
movable if  it  be  a  remedy  substantially  consistent  with  the  ordinary 
modes  of  procedure  on  the  equity  side  of  the  Federal  courts.  Thus  a 
special  proceeding,  in  substance  a  bill  of  peace,  but  citing  by  publica- 
tion all  persons  who  can  set  up  any  right,  &c.,  to  land  bought  at  an 
official  sale,  to  show  cause,  &c.,  or  be  barred,  is  removable.  Parker 
«.  Overman,  18  i7ai0.  U.  8. 187, 140. 

So  a  proceeding  commenced  without  process, — as  an  appeal  by  a 
land  owner  from  an  award  of  damages,  made  by  commissioners  apprais- 
ing lands  taken  by  a  business  corporation, — becomes,  when  it  is  dock- 
eted and  pending,  as  an  action  at  law  would  be,  removable. 
Patterson  «.  Boom  Co.,  8  DiU.  465. 

Amount  in  eontratersy. — ^All  cases  are  excluded  that  do  not  consist 
of  a  controversy  as  to  a  subject  matter  of  pecuniary  or  property  value 
exceeding  $500.  See  16  Atb.  Pr.  N.  8,  97,  note;  DeErafft  v.  Barney, 
2  Blacky  704;  and  cases  cited  at  707;  Pratt  v.  Fitzhugh,  1  Id.  271. 
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But  a  market  value  is  not  necessaiy  under  soch  a  restriction. 
Sparrow  v.  Strong,  8  Wall.  lOS.    Compare  21  Haw.  U.  8.  2fi0. 

Interest,  when  claimed  and  recoverable,  may  be  included  for  the 
purpose  of  determining  whether  the  sum  exceeds  $500.  See  Sloan  t. 
Lewis,  22  WaO.  150;  Bank  of  U.  S.  «.  Daniel,  12  Pet.  82;  and  in 
snch  cases  it  is  enough,  if  with  interest  down  to  the  time  of  applica- 
tion, the  claim  exceeds  $500.  McGinnity  o.  White,  8  DiU.  850.  It 
is  otherwise  of  the  limit  of  judgments  reviewable  by  error.  Walker 
V.  U.  S.,  4  WaU.  168. 

The  amount  which  is  claimed,  and  appears  to  be  recoverable  by  the 
plaintiff's  process  and  pleading,  is  that  which  determines  the  question. 
If  the  allegations  of  the  pleading  show  a  claim  not  exceeding  $500 — 
a^  empty  demand  for  a  judgment  exceeding  $500,  is  not  available. 
Lee  V.  Watson,  1  WaU.  387.  But  on  the  other  hand,  when  either  the 
process  or  the  pleading  fails  to  fix  the  sum,  the  other  may  be  referred 
to  to  ascertain  it ;  and  if  neither  disclose  it,  as  sometimes  in  case  of 
an  injunction  suit,  the  court  may  receive  other  evidence.  For  a  col- 
lection of  the  authorities  on  this  point  see  Fisk  v.  Union  Pacific  R.  K. 
Co.,  10  Abb.  Pr.  N.  ^8.  483,  note,  and  McQinnity  o.  White,  8  DUbn 
850 ;  Hulsecamp  «.  Teel,  2  DaU.  858 ;  Gordon  v.  Longest,  16  Pet.  97. 

It  seems,  that  where  the  main  controversy  is  between  citizens  of 
different  states,  the  whole  cause  may  be  removed,  although  questions 
between  citizens  of  the  same  State  are  incidentally  Involved.  Osgood 
V.  Chicago,  &c.,  R.  B.  Co.,  2  Gent.  L.  J.  275,  288;  Lockhart  «.  Horn,  1 
Wood^  628.  Compare  First  Nat  B'k  «.  King,  &c.  Co.,  2  Oen;t.  L.  J.  505. 

The  petition  is  treated  by  some  of  the  authorities  as  a  merely  formal 
act,  accompanying  the  bond ;  and  the  filing  of  both  a  step  which  ipeo 
facto  terminates  the  jurisdiction  of  the  State  court,  if  the  statutory 
facts  exist,  and  without  sny  act  on  the  part  of  the  State  court.  Osgood 
«.  Chicago,  &c.  Rw.  Co.,  2  Cent.  Law  J.  275,  505,  616;  and  accord- 
ing to  this  view  the  petition  need  not  be  verified. 

Opposed  to  this  is  the  view  that  the  presenting  of  the  petition 
and  bond  to  the  State  court  imports  its  scrutiny  of  the  security,  and  its 
hearing  and  granting,  or  refusing  the  petition.  This  is  the  rule 
followed  in  the  cases  reported  in  the  text;  and  is  understood  to  be 
agreeable  to  the  practice  in  several  other  State  courts.  See  also  Rail- 
way Co.  «.  Ramsey,  22  Wall.  328. 

According  to  this  view,  the  petition  should  be  verified,  unless  the 
facts  all  appear  on  the  record.  See  Anon.  1  Haph,  115.  It  was  held 
in  Jones  v.  Amazon  Ins.  Co.  (5  Instiranee  Law  J.  878),  that  the  re- 
moval is  not  effected  until  the  prsecipe  directing  the  clerk  to  certify 
the  record  has  been  filed  with  him. 

After  a  proper  application  has  been  denied  by  the  State  court  the 
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applicant  does  not,  by  proceeding  to  trial  there,  waive  tbe  objection 
to  jurisdiction  (Kanouse  v,  Martin,   15  £hw,  U,  8.  198;  Stanley  o. 
Chicago,  &C.  R.  R  Co.,  62  Mo.  511;  Ins.  Co.  v.  Dann,  19  WaU.  214: 
Gordon  v.  Longest,  16  Pet.  97;  Herryford  «.  Ins.  Co.,  42  Mo,  148). 
Other  caset  on  this  act. 

In  Gairbs  V,  FuENTES  (U.  J3.  Supreme  Court,  October j  1875,) 
[probably  to  be  reported  in  92  U,  ^.,  2  Otto]  it  was  heldy  that  an  act 
giving  removal,  ipso  facto  gave  jurisdiction  to  the  Federal  Court; 
and  it  was  considered  also,  that  a  proceeding  for  the  probate  of  a 
will,  being  a  proceeding  in  rem.  and  not  necessarily  involving  adver- 
sary parties,  or  all  the  world  being  parties,  is  not  a  *'  case  at  law  or  in 
equity,"  within  the  act;  but  that  a  suit  in  equity  to  avoid  a  will,  and 
in  effect  revoke  a  probate,  is  within  the  statute. 

In  that  case,  it  appeared  that  in  1855,  tbe  appellant,  Mrs.  Gaines, 
applied  to  the  second  district  court  for  the  parish  of  Orleans,  which 
by  tbe  law  of  Louisiana  has  probate  jurisdiction,  for  probate  of  the 
will  of  Daniel  Clark,  which  was  decreed,  ex  parte,  with  leave  to  any 
persons  to  contest  the  will  in  a  direct  action,  or  by  way  of  defense. 
Mrs.  Gaines  then  brought  suits  in  the  United  States  circuit  court,  to 
recover  against  the  Fuenten,  and  others  who  were  in  possession  of 
property  to  which  Mrs.  Gaines  claimed  title  under  the  will. 

Fuentes  and  others,  tbe  present  defendants  in  error,  then  brought 
this  present  suit  in  the  same  district  court  of  Louisiana,  to  revoke 
the  will  and  recall  the  probate,  on  the  ground  of  alleged  falsity  and 
insufficiency  of  the  evidence  on  which  it  was  granted,  and  the  incapa- 
city of  the  appellant  to  inherit  or  take  as  devisee  from  the  deceased. 

Thereupon,  the  appellant  petitioned  the  State  court,  under  the 
judiciary  act,  for  a  removal  to  the  circuit  court  of  the  United  States, 
on  the  ground  that  she  was  a  citizen  of  New  York,  and  the  petition- 
ers for  revocation  of  probate  were  citizens  of  Louisiana.  The  court 
denied  this  on  the  ground  that  by  propounding  the  will  in  tbe  State 
court,  she  had  submitted  to  the  jurisdiction,  and  could  not  remove 
the  consequent  action  to  revoke  probate. 

She  then  applied  for  removal  under  the  act  of  1867,  on  the  ground 
of  prejudice  and  local  influence.  This  application  was  denied  on  the 
ground  that  the  subject  matter  of  the  case  was  one  of  which  the 
United  States  circuit  court  would  have  no  jurisdiction.  The  cause 
in  the  State  court  then  proceeded  to  a  decree,  by  which  the  probate 
was  revoked;  and  ^m  tbe  decree  of  the  supreme  court  of  the  State 
affirming  this  decree,  tbe  appellant  brought  error  to  the  United  States 
supreme  court. 

The  U.  S.  supreme  court  reversed  the  decree  for  error  in  refusing 
the  removal. 
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Field,  J.,  in  delivering  the  opinion,  says:  ^^The  action,  as  already 
stated,  is  in  form  to  annul  the  alleged  will  of  Daniel  Clark,  of  1813, 
and  to  recall  the  decree  by  which  it  was  probated.  But  as  the  peti- 
tioners are  not  heirs  of  Clark,  nor  legatees  nor  next  of  kin,  and  do 
not  ask  to  be  substituted  in  place  of  the  appellant,  the  action  cannot 
be  treated  as  properly  instituted  for  the  revocation  of  the  probate, 
but  must  be  treated  as  brought  by  strangers  to  the  estate,  against 
the  devisee,  to  annul  the  will  as  a  muniment  of  title,  and  to  restrain 
the  enforcement  of  the  decree  by  which  its  validity  was  established 
so  far  as  it  affects  their  property.  It  is  in  fact  an  action  between 
parties,  and  the  question  for  determination  is  whether  federal  courts 
can  take  jurisdiction  of  an  action  brought  for  the  object  mentioned 
between  citizens  of  different  States,  upon  its  removal  from  a  State 
court." 

After  discussing  and  affirming  the  constitutionality  of  the  act  of 
1867,  and  holding  that  whatever  cause  the  act  makes  removable,  it 
ipso  fucto,  gives  jurisdiction  to  the  court  into  which  it  is  removed, 
the  opinion  concludes  as  follows : 

"  Nor  is  there  anything  in  the  decisions  of  this  court  in  the  case  of 
Gaines  v.  New  Orleans  (6  WalL  642),  nor  in  the  case  of  Broderick^s 
Will  (21  Id.  508),  which  militates  against  these  views.  In  Gaines 
V,  New  Orleans,  this  court  only  held  that  the  probate  could  not  be 
collaterally  attached,  and  that  until  revoked,  it  was  conclusive  of  the 
existence  of  the  will  and  its  contents.  There  is  no  intimation  given 
that  a  direct  action  to  annul  the  will,  and  restrain  a  decree  admitting 
it  to  probate,  might  not  be  maintained  in  a  federal  as  well  as  a  State 
court,  if  jurisdiction  of  the  parties  was  once  rightfully  obtained. 

In  the  case  of  Broderick's  Will,  the  doctrine  is  approved,  which  m 
established  both  in  England  and  in  this  country,  that  by  the  general 
jurisdiction  of  courts  of  equity,  independent  of  statutes,  a  bill  wUl 
not  lie  to  set  aside  a  will  or  its  probate;  and  whatever  the  cause  ot 
the  establishment  of  this  doctrine  originally,  there  is  ample  reason  for 
its  maintenance  in  this  country  from  the  full  jurisdiction  over  the 
subject  of  wills  vested  in  the  probate  courts,  and  the  revisory 
power  over  their  adjudications  in  the  appellate  courts.  But  that 
such  jurisdiction  may  be  vested  in  the  State  courts  of  equity  by  stat- 
ute, is  there  recognized,  and  that  when  so  vested  the  federal  courts 
sitting  in  the  States  where  such  statutes  exist,  will  also  entertain 
concurrent  jurisdiction  in  a  case  between  proper  persons. 

**  There  are,  it  is  true,  in  several  decisions  of  this  court,  expressions 
of  opinion  that  the  federal  courts  have  no  jurisdiction  in  matters  of 
probate,  referring  particularly  to  the  establishment  of  wills,  and 
such  is  undoubtedly  the  case  under  the  existing  legislation  of  con< 
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gress.  The  reason  lies  in  the  nature  of  the  proceeding  to  probate  a 
will  as  one  in  rem,  which  does  not  necessarily  involve  any  controversy 
between  parties;  indeed  in  the  majority  of  instances  no  such.contro- 
veniy  exists.  In  its  initiation  all  persons  are  cited  to  appear,  whether 
of  the  State  where  the  will  is  offered,  or  of  other  States.  From  its 
nature  and  from  the  want  of  parties,  or  the  fact  that  all  the  world  are 
parties,  the  proceeding  is  not  within  the  designation  of  cases  at  law 
or  In  equity,  between  parties  of  different  States,  of  which  federal 
courts  have  concurrent  jurisdiction  with  the  State  courts,  under  the 
judiciary  act.  But  whenever  a  controversy  in  a  suit  between  such 
parties  arises  respecting  the  validity  or  construction  of  a  will,  or  the 
enforcement  of  a  decree  admitting  it  to  probate,  there  is  no  more 
reason  why  the  federal  courts  should  not  take  jurisdiction  of  the 
case,  than  there  is  that  they  should  not  take  jurisdiction  of  any  other 
controversy  between  the  parties. 

*^  But,  as  already  observed,  it  is  sufficient  for  the  disposition  of  this 
case,  that  the  statute  of  1867,  in  authorizing  a  transfer  of  the  cause 
to  the  federal  court,  does,  in  our  judgment,  by  that  fact  invest  thut 
court  with  all  the  needed  jurisdiction  to  adjudicate  finally,  and  settle 
the  controversy  involved." 

«<  Judgment  reversed,  and  removal  directed." 

As  to  what  proceedings  in  a  probate  court  are  proceedings  in  rem, 
compare  Mutual  Benefit  Life  Ins.  Co.  v.  Tisdale,  01  (T.  8,  (1  Otto,) 
^2 ;  Carroll  v.  Carroll,  60  N.  T.  121 ;  Schneider  9.  McFarlane,  2  N, 
7.  459. 


FROST  V.  HOTCHKISS. 

i\r.  T.  Supreme  Courts  Second  District^  Special  Term, 

June,  1876. 

JuBisDicnoN  OF  State  Coubts. — ^Bankbuptgt. 

Under  the  Revised  Statutes  of  the  United  States,  the  Supreme  Court 
of  New  York  has  no  jurisdiction  of  an  action  by  an  assignee  or 
trustee  in  bankruptcy  to  recover  property  alleged  to  have  been  con- 
veyed by  the  bankrupt,  in  fraud  of  his  creditors. 

Demurrer  to  complaint. 
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Jonathan  B.  Frost,  trustee  in  bankruptcy  of  Elias 
Hotchkiss,  brought  this  action  against  Elias  Hotchkiss 
and  Mary  L.  Hotchkiss,  his  wife. 

The  plaintiff  described  himself  in  the  title  of  the 
cause  and  the  complaint  as  trustee  of  the  estate  of 
Elias  Hotchkiss  in  bankruptcy,  and  in  that  capacity  he 
claimed  to  be  entitled  to  recover  real  estate  in  Westches- 
ter County,  which,  he  alleged,  was  wnveyed  by  the 
defendant,  Elias  Hotchkiss,  to  his  wife,  the  defendant 
Mary  L.  Hotchkiss,  in  fraud  of  creditors. 

The  plaintiff,  in  his  complaint,  deduced  his  title  to 
the  property  through  and  under  a  judgment  of  the 
district  court  of  the  United  States,  for  the  southern 
district  of  New  York,  declaring  Mr.  Hotchkiss  a 
bankrupt.  After  setting  up  this  judgment,  the  com- 
plaint stated  that  at  a  meeting  of  the  creditors  of  said 
Eliza  Hotchkiss,  called  under  and  in  pursuance  of 
said  (bankruptcy)  act,  the  plaintiff  was  duly  chosen 
trustee  of  the  estate  of  the  said  bankrupt,  to  whom  all 
of  the  estate,  property,  rights,  and  things  in  action  of  the 
said  bankrupt  were  assigned,  and  who  as  such  trustee 
(that  is,  as  trustee  chosen  at  a  meeting  of  creditors), 
became  and  was  vested  with  the  title  thereto,  and 
with  a  right  to  the  possession  of,  and  to  sue  for  and 
recover  the  same. 

The  action  was  commenced  in  April,  1874. 

The  plaintiff's  proceedings  were  stayed  for  some 
time  under  an  order  by  the  court,  pursuant  to  section 
817  of  the  Code,  requiring  the  plaintiff  to  give  security 
for  costs,  in  the  sum  of  one  thousand  five  hundred  dol 
lars. 

During  the  continuance  of  the  stay,  the  revised 
statutes  of  the  United  States  came  into  force. 

Afterwards,  in  July  28,  1874,  the  defendants  served 
a  demurrer  to  the  complaint,  in  which  they  claimed 
that  the  court  had  no  jurisdiction,  and  that  the  plain 
tiff  did  not  show  facts  sufficient  to  constitute  a  cause 
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of  action,  inasmnch  as  he  did  not  show  that  the  title  to 
the  property  had  vested  in  him. 

jF.  N.  BangSj  for  defendants. — ^L  The  complaint 
does  not  show  that  title  has  vested  in  the  plaintiff 
under  section  43  of  the  Bankruptcy  Act  of  1867 ;  title 
does  not  vest  until  certain  resolutions  have  been  passed 
by  creditors,  and  approved  by  the  court :  nor  until 
the  choice  of  trustee  and  committee  has  been  approved 
by  the  court:  nor  until  the  debtor  has  executed  a 
deed  to  the  trustee.  The  mere  statement  that  the 
plaintiff  has  been  chosen  trustee  does  not  show  title  in 
him  (Wright  v.  Johnson,  8  BlatcJif.  150 ;  U.  8.  JR.  S. 
§§  6046,  5103). 

EL  This  court  has  no  jurisdiction  ( V.  S.  S.  S.  see  § 
717;  Martin  v.  Hunter's  Lessee,  1  Wheat.  804,  337; 
The  Moses  Taylor,  4  Wall.  411 ;  :Exp.  McCardle,  7  Id. 
606 ;  Curtis  v.  Leavitt,  15  JT.  T.  9  ;  Town  of  Danville 
».  Pace,  25  Gfratt.  1). 

BUiott  F.  Shepard^  for  plaintiffs. 

Babnabd,  J. — ^I  think  the  revised  statutes  of  the 
United  States  take  away  the  jurisdiction  of  the  State 
court  in  the  action,  although  passed  after  the  action 
Tvas  commenced.  Judgment  for  defendant  on  demur- 
rer, without  costs.* 

*  The  act  of  1867  did  not  have  this  effect.    Claflin  o.  Houseman, 
U.  8.  Supreme  Ot.  Oct.  1876. 
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MILLER  t).  MILLER. 

iV.  T.  Supreme  Courts  First  District;  /fecial  Ternij 

June^  1876. 

Crbditor's  Action. — Subflus  Incomb  op  Tbust. — ^Injunctiok. — 
Judgment  fob  Alimony  and  the  maintenance  of  Childben. 

Sorplas  income,  actually  existing  in  the  hands  of  trustees,  although 
the  trust  were  created  by,  or  the  fund  proceeded  from  a  third 
person,  may  be  reached  by  a  creditor's  action  against  the  bene- 
ficiary and  his  trustees. 

Hann  «.  Van  Yoorhis,  15  J.M.  iV.  N,  8.  70,  and  again  in  5  Eun^ 
425 ;  and  Miller  o.  Miller,  7  Eun^  208 ;  distinguished. 

An  evasive  denial  of  the  existence  of  a  surplus  will  not  suffice  to  pre- 
vent granting  an  injunction. 

Nor  will  a  genend  averment  of  the  necessity  of  appropriating  all  the 
income,  without  specific  details.  W 

It  9eem8j  that  the  rule  (2  E,  8,  174)  protecting  income  from  trusts 
created  by,  or  funds  proceeding  from  third  persons,  against  credit- 
ors' actions,  does  not  apply  against  an  action  to  enforce  a  judg- 
ment for  alimony  and  the  maintenance  of  the  debtor's  children. 

If  the  complaint  alleges  that  a  surplus  of  income  beyond  what  is  ne- 
cessary for  the  beneficiary,  actually  exists  in  the  hands  of  the  trus- 
tees, an  evasive  denial,  0.  g.  a  denial  that  there  is  a  surplus  to  the 
amount  alleged,  and  an  averment  there  is  no  surplus,  is  insufficient. 

Form  of  a  sufficient  complaint  in  such  a  case. 

Motion  to  dissolve  injunction. 

Mrs.  Miller  brought  this  action  in  the  supreme 
court  against  her  former  husband,  and  F.  G.  Smedley, 
H.  E.  Crampton,  and  Charles  H.  Miller,  executors  and 
trustees,  under  the  will  of  J.  Miller,  deceased,  to  reach 
the  surplus  of  income  arising  under  a  testamentary 
trust  for  her  said  former  husband,  and  apply  it  to  pay 
a  judgment  for  alimony. 

The  complaint  alleged  the  divorce  by  a  judgment 
of  the  N.  Y.  common  pleas,  and  the  award  to  her  of 
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the  cnstody  of  the  two  children  of  the  marriage ;  and 
the  allowance  to  her  by  the  judgment,  of  three  thou- 
sand dollars  per  annum  for  her  alimony,  and  one  thou- 
sand dollars  additional,  per  annum,  to  her  for  the  sup- 
X)ort  of  the  children ;  to  be  paid  her  in  semi-annual 
instalments  of  two  thousand  dollars.  That  the  defen- 
dant therein  refused  to  pay  the  same,  and  was  there- 
upon convicted  of  contempt,  and  fined,  and  impris- 
oned. That  defendant  kept  himself  concealed  to 
evade  service  of  the  decree  and  demand  of  payment, 
thereby  putting  plaintiff  to  the  expense  of  such  pro- 
ceedings for  contempt.  That  subsequently  the  par- 
ties agreed  on  an  amendment  of  the  decree,  reducing 
plaintiff's  alimony  from  three  thousand  dollars  to  one 
thousand  dollars,  which  defendant  promised  to  pay, 
with  the  one  thousand  dollars  for  the  children.  That 
he  afterwards  refused  to  pay  more  than  fifteen  hun- 
dred dollars  per  annum ;  and  paid  only  a  part  of  that 
for  the  current  year ;  and  that  the  two  thousand  dol- 
lars was  barely  sufficient  for  support. 

It  was  then  alleged  as  follows : 

"That  J.  Miller,  late  of  the  city  of  New  York, 
now  deceased,  was  the  father  of  the  said  [plaintiff's hus- 
band], and  died  in  January,  1874,  owning  and  leaving 
a  laige  estate,  consisting  of  both  real  and  personal 
property,  and  that  he  left  an  estate  valued  at  about 
seven  hundred  and  fifty  thousand  dollars,  as  near  as 
she  can  ascertain  the  same,  and  that  his  will  was  admit- 
ted to  probate  in  the  city  and  county  of  New  York,  on 
January  30,  1874,  a  copy  of  which  said  will  is  hereto 
annexed,  marked  ^  A,  ^  and  forms  a  part  of  this  com- 
plaint ;  and.  said  defendants,  [naming  the  executors 
and  trustees],  were  appointed  executors  and  trus- 
tees by  and  in  said  will.  That  as  near  as  this  plaintiff 
can  estimate  the  share  of  said  [plaintiff*  s  husband],  the 
income  from  which  he  is  entitled  to  under  said  will,  it 
is  not  far  from  seventy-five  thousand  dollars. 
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^^That  the  said  [plaintiff's  husband]  is  a  man  of  idle 
and  dissipated  habits,  and  indulges  to  great  excess  in  in- 
toxicating drinks,  and  spends  his  money  as  fast  as  h.6 
gets  it,  in  licentious  and  intemperate  habits,  and  if 
money  comes  into  his  hands,  it  is  almost  immediately 
squandered. 

"  That  the  payments  which  have  been  made  under 
the  agreement  before  referred  to,  were  received  by  this 
plaintiff,  directly  from  the  trustees  and  executors 
under  the  said  wiU. 

^'That  as  plaintiff  is  informed  and  believes,  said 
[plaintiff's  husband]  was  requested  by  her  attorney,  in 
July  last,  to  give  an  order  on  said  trustees  and  exe- 
cutors for  the  amount  then  due,  but  he  refused  so  to 
do,  though  there  was  more  than  sufficient  funds  in 
their  hands  to  pay  it. 

"This  plaintiff  further  shows  that  she  has  no 
money  or  means  with  which  to  support  herself  and 
children,  nor  has  she  any  relatives  of  sufficient  ability 
to  do  so,  and  her  needs  are  very  urgent.  That  much 
of  the  time  she  and  her  children  suffer  for  the  want  of 
necessary  food  and  clothing. 

*'  That  the  defendants  above  named  as  trustees  and 
executors  have  entered  upon  their  duties  as  such,  and 
are  acting  as  such  executors  and  trustees  of  the  share 
of  said  [plaintiff's  husband]  under  said  will,  and  he  re- 
ceives the  proceeds  and  income  of  his  interest  in  the 
estate  through  said  trustees. 

"  That,  as  the  plaintiff  verily  believes,  unless  the 
said  trustees  and  executors  can  be  restrained  from 
paying  the  income  of  said  [plaintiff's  husband]  over  to 
him,  and  he  from  receiving  it,  and  they  be  directed  to 
pay  directly  to  this  plaintiff  so  much  as  she  is  entitled 
to  under  said  decree  of  divorce,  to  wit,  two  thousand 
dollars  per  annum,  or  the  defendants  be  compelled  to 
secure  such  payment,  this  plaintiff  nor  the  children 
will  ever  receive  anything  more  of  the  alimony  and 
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support  given  by  the  said  amended  or  modified  de- 
cree, 

"And  plaintiff  states  that  from  facts  in  her  know- 
ledge, from  the  will  and  other  sources,  the  income  of 
said  [plaintiff '  8  husband]  is  about  five  thousand  dollars 
annually.  And  that  he  is  a  young,  able-bodied  man, 
about  thirty  years  old,  well-educated,  and  every  way 
able  and  qualified  to  earn  a  Uvelihood  if  so  dis- 
posed, and  therefore  does  not  need  any  portion  of  the 
income  from  said  trust  fund  for  his  support,  but  if  he 
required  sufficient  for  maintenance  and  support,  not 
more  than  one  thousand  dollars  per  annum  would  be 
necessary  for  that  purpose,  as  this  plaintiff  is  informed 
and  verily  believes  ;  and  that  there  is  and  will  continue* 
to  be  a  snrplus  every  year  of  about  four  thousand  dol- 
lars, over  and  above  the  amount  necessary  for  his  sup- 
port. 

"  Plaintiff  further  states  that  as  she  is  informed 
and  believes,  there  is  now  a  surplus  in  the  hands  of 
said  executors  and  trustees  belonging  to  the  said 
[plamtiff's  husband],  and  which  he  is  entitled  to 
receive,  of  not  less  than  two  thousand  dollars,  and 
which  should  be  applied  toward  satisfying  her  claims 
set  forth  herein. 

"That  on  February  7,  1876,  the  sum  of  one  thou- 
sand six  hundred  and  sixty-one  dollars  and  fifty  cents 
was  due  her  from  the  defendant,  under  and  by  said 
modified  decree  of  divorce,  to  wit,  on  unpaid  instaU- 
ments  the  sum  of  one  thousand  six  hundred  and 
twenty-five  dollars,  and  for  interest  on  the  same, 
thirty-six  dollars  and  fifty  cents;  and  such  proceed- 
ings were  thereupon  had,  that  an  order  and  judgment 
of  the  court  of  common  pleas  of  the  city  and  county  of 
New  York,  was  duly  made  and  entered,  and  docketed 
in  the  clerk' s  office  of  said  court  of  common  pleas,  on 
the  said  February  7,  1876,  for  the  sum  of  one  thousand 
six  hundred  and  sixty-one  dollars  and  fifty  cents,  in 
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favor  of  the  plaintiff,  and  against  the  defendant,  and 
an  execution  was  by  said  court  ordered  to  issue  for  the 
collection  thereof ;  which  said  judgment  was  duly  ob- 
tained, entered,  and  docketed  on  said  February  7, 1876, 
and  afterward  and  on  February  8,  1878,  a  transcript 
of  said  judgment  was  duly  filed  in  the  office  of  the 
clerk  of  the  city  and  county  of  New  York,  and  said 
judgment  was  at  the  same  time  duly  docketed  in  the 
office  of  the  clerk  of  the  said  city  and  county  of  New 
York,  where  said  defendant  then  resided,  and  now  re- 
sides ;  and  thereafter  and  on  the  same  day,  an  execu- 
tion was  in  due  form  and  manner  issued  and  delivered 
to  the  sheriff  of  the  city  and  county  of  New  York,  in 
favor  of  this  plaintiff,  and  against  the  defendant,  for 
the  collection  of  the  said  sum  of  one  thousand  six  hun- 
dred and  sixty-one  dollars  and  fifty  cents.'* 

The  complaint  then  in  similar  manner  alleged  dock- 
eting and  execution  in  the  county  of  Queens,  adding, 
**said  county  of  Queens  being  the  place  where  the  de- 
fendant resides  a  part  of  the  time.* 

"  That  said  executions  were  duly  received  by  the 
sheriffs  aforesaid,  and  have  been  by  them  duly  re- 
turned wholly  unsatisfied,  and  said  judgment  and 
claim,  both  principal  and  interest,  remains  wholly  un- 
paid and  unsatisfied." 

The  prayer  for  relief  was  as  follows : 

"Wherefore  the  plaintiff  prays  that  the  income, 
accumulations,  and  surplus  from  said  trust  estate  in 
the  hands  of  said  executors  and  trustees,  or  to  which 
said  [plaintiff's  husband]  is  entitled,  or  which  said  ex- 
ecutors and  trustees  have  a  right  to  pay  him,  may  be 
applied  to  the  satisfaction  of  the  said  judgment,  and 
interest,  and  costs  of  this  action ;  and  that  the  defen« 
dant,  the  said  executors  and  trustees,  their  agents  and 

*  As  to  this  and  the  preceding  allegation  of  residence,  see  Fox  v. 
Moyer,  54JV:»7;  125. 
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attorneys,  may  be  restrained  and  enjoined  from  paying 
over  to  the  said  [plaintiff's  hnsband],  any  more  of  the 
income  or  trust  funds  to  whicli  he  is  or  may  be  entitled 
nnder  the  will  of  said  Miller,  and  that  the  said  [plain- 
tiff's  husband],  his  agents  and  attorneys,  be  restrained 
and  enjoined  from  receiving  any  further  sum,  part,  or 
I)ortion  of  his  said  income  from  said  executors,  or  from 
ooUecting  or  receiving  any  more  of  said  income  than 
shall  remain  after  paying  the  amount  due,  and  to 
grow  due  under  said  modified  decree.  And  that  the 
said  executors  and  trustees  may  be  decreed  to  pay 
from  time  to  time  directly  to  this  plaintiff,  out  of  such 
income,  the  amount  of  alimony  and  support  due,  and 
to  grow  due,  to  her  and  her  said  children,  under  said 
amended  decree,  together  with  such  costs  and  expenses 
of  this  suit  as  the  court  may  provide,  or  that  the  said 
defendant  [plaintiff's  husband],  may  be  adjudged  to 
assign,  set  apart,  or  appropriate,  or  secure,  or  that  this 
court  sequestrate  and  set  apart  for  this  plaintiff,  to  the 
use  of  herself  and  children,  the  sum  of  two  thousand 
dollars  annually,  out  of  his  said  income,  or  for  such 
other  or  further  order  or  decrees  as  the  court  may  see 
fit  to  grant,  with  costs  against  the  defendant  [plaintiff 's 
husband].'* 

^stes  &  Barnard^  for  plaintiff. — ^The  case  is  within 
section  219  of  the  Code  of  Procedure  (see  Brooks  v. 
Stone,  11  Ahh.  Pr.  221 ;  Hartt  v.  Harvey,  10  Id.  321, 
329).  A  bill  lies  to  enforce  a  decree  in  chancery, 
(White  V.  Geraerdt,  1  Mlw.  Ch.  335),  after  execu- 
tion returned  unsatisfied  (Gteary  v,  Geary,  below). 
The  surplus  cannot  be  reached  by  supplementary  pro- 
ceedings (Campbell  v.  Foster,  35  iT.  Y.  361 ;  Hann  v. 
Van  Voorhis,  5  Jlun,  426).*  Section  38  of  2  ^.  S.  174, 
only  protects  trust  funds  against  "judgments  at  law." 

*  See  the  motion  for  injunction,  reported  in  15  Abb.  Pr,  N.  8*  79, 
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The  statute  of  trusts  (1  H.  8.  728,  §§  57,  6S ;  1  Id.  773, 
§  2),  and  of  divorce  (2  Id.  145,  §  46 ;  148,  §  60),  allow 
the  court  to  sequester  this  fund.  Defendant  has  a 
vested  and  certain  interest  in  it  (Graff  v.  Bonnett,  31 
iT.  T.  9,  12).  Surplus  income  of  a  trust  of  personalty- 
may  be  reached  like  that  from  real  property  (Hallett  v. 
Thompson,  5  Paige^  583,  585 ;  Hone  tJ.  Van  Schaick,  7 
Id.  233,  235 ;  Gott  t.  Cook,  Id.  521,  583 ;  Clute  v.  Bool, 
8  Id.  83 ;  De  Graw  v.  Clason,  U  Id.  136 ;  Bramhall  z. 
Ferris,  14  N.  T.  41,  47 ;  Graff  v.  Bonnett,  31  Id.  9). 
Surplus  income  means  not  merely  what  is  unused,  but 
what  the  court  deem  not  necessary  (Rider  v.  Mason,  4 
Sanclf.  CTi.  850;  SiUick  «.  Mason,. 2  Barh.  Ch.  79). 
The  statute  of  divorce  gives  the  court  ample  power 
(Carey  7).  Carey,  2  Daly^  424 ;  Kirby  v.  Kirby,  1  Paige^ 
261 ;  White  v.  Geraerdt,  1  Edw.  Ch.  336).  At  common 
law  such  a  fund  could  be  reached  (Bryan  7).  Knicker- 
backer,  1  Barh.  Ch.  409),*  and  the  statute  relied  on 
by  defendant,  in  derogation  of  the  common  law,  must 
be  strictly  construed.  Paying  the  decree  of  the  court 
is  applying  the  fund  to  the  use  of  the  beneficiary. 

O.  W.  H.  Zeglio^  for  defendant. 

Barrett,  J. — ^In  the  previous  action  between  these 
parties,  the  general  term  sustained  the  order  refusing 
the  injunction,  t  upon  the  ground  that  an  execution 
had  not  been  returned  unsatisfied,  on  the  judgment  for 
alimony  in  the  court  of  common  pleas.  That  defect 
having  been  remedied,  the  plaintiff*  again  applies  for 
an  injunction. 

The  case,  as  now  presented,  is  distinguishable  from 

""  And  Bee  Smith  v.  Moore,  87  Ala.  827;  Halstod  o.  Davison,  3 
Stoeht,  (N.  J.)  290;  Green  r.  Tantum,  19  N.  J,  Eq,  105;  Prazier  «. 
Bamum,  Id,  816. 

t  7  Hun,  208;  See  also  Baldwin  v.  Ryan,  8  8upm.  Ct.  (T.  <fe  C.) 
251;  Payne  9.  Sheldon,  C8  Barb.  169;  Sweey  v.  Sheridan,  87  Super. 

at. 


ABBOTTS    NEW    CASES,  37 


Millerr  v  Mille.. 


Campbell  v.  Foster  (35  JV.  T.  361),  in  that  it  is  not  in- 
stitnted  by  a  receiver  appointed  in  supplementary 
proceedings,  but  by  a  judgment  creditor  who,  follow- 
ing Judge  Wbight's  intimation  in  the  case  cited,  now 
makes  the  direct  "issue  upon  the  amount  necessary 
for  the  debtor's  support."  In  that  case,  the  reporter 
states,  "  Six  judges  affirm  on  the  ground  that  the  fund 
cannot  be  reached."  It  is  not  intimated  that  the  six 
judges  expressed  the  opinion  that  the  surplus  income 
derivable  from  the  fund  could  not  be  reached  in  a 
prox)er  suit  and  with  proi)er  averments. 

In  this  respect,  the  pleader  in  the  present  complaint 
not  only  accepts  Judge  Wbight's  suggestions,  but  he 
directly  follows  Graff  v.  Bonnett,  31  If.  T.  9, 15,  where 
HoGEBOOM,  J.,  remarks, — "If  the  interest  of  the  debtor 
in  this  proi)erty  is  only  subject  to  the  claims  of  his 
creditors  in  a  particvlar  contingency,  and  then  only  to 
a  limited  extent,  to  wit,  on  the  report  of  a  surplus 
over  and  above  an  amount  necessary  or  proper  for  his 
maintenance  and  support,  we  cannot  infer  that  such 
surplus  existed,  and  it  was  the  office  and  duty  of  the 
pleader,  by  proper  averments,  to  present  such  fact  in 
the  complaini?'* 

The  present  case  is  distinguishable,  too,  from  Hann  v. 
Van  Voorhis  (5  Hun,  12  N.  Y.  Supreme  Ct.  425),*  in 
the  fact  which  is  here  distinctly  averred  by  the  plaia- 
tiff,  and  admitted  because  not  denied  by  the  trustee, 
thcU  a  surplus  actually  exists. 

While  the  trustees  are  silent  on  this  subject,  the 
defendant,  Miller,  is  seemingly  evasive.  At  all  events, 
his  denial  is  not  distinct  and  sx>ecific.  The  averment 
is,  that  "there  is  a  surplus  in  the  hands  of  the  execu- 
tors and  trustees  belonging  to  said  [^plaintiff^s  hus- 
band ] ,  and  which  he  is  entitled  to  receive,  of  not  less 
than  two  thousand  dollars." 


»  Reported  in  15  Alfb  Pr.  N.  S.  79. 
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The  denial  is  of  "a  surplus  now  in  the  hands  of 
said  executors  and  tmstees  amonntiag  to  two  thousand 
dollars ; "  and  this  is  coupled  with  an  averment  '^  that 
there  is  no  surplus  in  their  hands."  It  will  be 
observed  that  the  denial  is  of  a  surplus  generally,  not 
of  a  surplus  "  belonging  to  said  \^  plaintiff^  s  Tins- 
hand\j^^  and  "  which  he  is  entitled  to  receive. ^^ 

But  even  if  he  had  met  the  averment  squarely,  the 
injunction  would  not  be  dissolved  because  the  benefi- 
ciary, without  furnishing  the  court  with  facts  or  figures, 
believes  his  wants  to  be  in  excess  of  the  accumulation, 
and  thus  feels  himself  justified  in  formally  denying 
that  in  a  legal  sense,  and  as  he  understands  it,  a  sur- 
plus exists. 

Under  such  circumstances,  the  injunction  should  be 
retained  until  the  issue  on  that  head  can  he  proi>erly 
tried. 

These  views  are  based  upon  the  treatment  of  the 
plaintiff  as  an  ordinary  judgment  creditor.  Whether 
that  is  her  just  position  before  the  court,  is  certainly 
a  question  which  is  worthy  of  consideration. 

Her  judgment  is  not  at  law^  but  in  equity^  and  it  is 
a  judgment  by  which  a  faithless  husband  is  required 
to  make  provision  for  the  maintenance  of  his  children^ 
as  well  as  for  the  woman  he  has  wronged.  Are  his 
children  to  be  treated  as  judgment  creditors  also  ?  A 
rule  under  the  protection  of  which  such  a  defendant 
might  enjoy  the  income  of  one  million  of  dollars  quite 
as  securely  as  the  income  derivable  from  the  fund  in 
question,  while  his  children  of  tender  years,  and 
former  wife,  are  suffered  to  want  for  the  necessaries  of 
life,  does  not  seem  to  have  been  contemplated  by  any 
of  the  cases,  and  as  an  original  question,  the  court 
should  refuse  to  sanction  such  injustice,  until  admon- 
ished by  an  api)ellate  tribunal,  that  there  is  no  distinc- 
tion between  such  an  equity  judgment  and  that 
obtained  at  law  by  an  ordinary  contract  creditor. 
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The  injnnctioii  must  be  limited  to  enough  of  the 
surplus  income  to  coyer  the  plaintiff's  judgment  with 
interest  and  the  costs  and  expenses  of  this  action  (say 
two  thousand  dollars),  and  as  thus  limited,  it  must  be 
continued  until  the  hearing.  Ten  dollars  costs  of  this 
motion  to  the  plaintiff. 


THRASHER  v.  BENTLEY. 
JS^eto  York  Court  of  AppeaZs^  1876. 

Basxruftct. — ^AssiomcBirr  fob  BBinsFir  of  Cbsditoiui. 

The  bood  of  an  assignee  for  benefit  of  creditors  was  approved,  not 
by  the  county  judge,  but  by  the  special  county  judge.  In  the 
asngnee's  action  to  recover  assets, — Held^  1.  That  the  approval 
was  valid.  2.  Were  it  otherwise,  the  assignee  might  still  recover 
assets,  though  be  could  not  apply  or  convert  them.'*' 

Abandonment  of  a  parol  contract  may  be  made  by  consent  not  amount- 
ing to  an  express  agreement.! 

This  action  was  brought  by  plaintiff,  as  an  assignee 
under  an  assignment  for  benefit  of  creditors,  to  recover 
on  an  account  for  goods  sold,  &c.,  by  his  assignor,  to 
the  defendant. 

The  assignment  was  dated  and  acknowledged,  No- 
vember 27th,  1871;  the  assignee's  acceptance  of  the 

*  There  is  a  brief  memorandum  of  this  case  in  50  N.  T.  649.  On 
the  same  subject,  see  the  next  case,  p.  47.  These  cases  are  so  often 
inquired  for,  that  they  are  presented  here  in  full.  See  MacDonald  e. 
Moore,  the  next  case  but  one  ;  also  Hedges  v,  Bungay,  16  Abb.  Pr. 
JV.  S.  818,  816;  S.  Ck,  3  JETun,  504;  Produce  Bank  of  N.  Y.  v.  Bald- 
-win,  49  Eaw.  Pr.  277;  Eercheis  9.  Schloss,  Id.  284. 

t  See  also  Hand  9.  Williamsburgh  Ins.  Co.,  57  N.  Y.  41 ;  Myers  v. 
De  Mier,  02  N.  T,  647;  afl'g.  4  Baly^  848;  Ackerman  v.  Yoorhies,  38 
i9tfper.  Qt.  (1  J.  d  3.)  487 ;  Westlake  v.  Bostwick,  85  Id.  256 ;  FuUager 
•.  BeTille,  8  Eun^  600. 
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trust,  November  28th,  1871 ;  a  bond  by  the  assignee, 
and  justification,  dated  November  28th,  1871,  was 
approved  by  the  special  county  judge,  but  there  was 
nothing  to  indicate  absence  or  inability  of  the  county 
judge,  and  the  approval  bore  no  date.  The  bond  was 
filed  December  1st,  1871.  Demand  of  the  sum  sued 
for  was  made  by  the  assignee,  on  December  1st,  1871 ; 
before  suit  was  brought.  The  complaint  in  the  suit 
was  verified  December  22nd,  1871 ;  the  answer  was 
verified  December  30th,  1871.  The  date  of  the  service 
of  the  summons  or  appearance  of  the  defendant  did 
not  appear. 

The  principal  defence  was  a  set-off,  or  counter- 
claim for  use  and  occupation  of  premises  of  the  de- 
fendant, occupied  by  the  assignor,  and  a  claim  that 
the  indebtedness  sued  for  was  incurred  in  an  agree- 
ment that  it  should  be  applied  on  a  claim  for  money 
paid  to  the  assignor,  by  defendant,  under  a  subse- 
quently abandoned  agreement  for  purchase  of  lands. 
The  original  agreement  was  by  parol.  Deeds  and 
mortgages  were  executed  agreeably  to  it,  but  were 
held  back  undelivered  by  reason  of  the  purchaser  not  be- 
ing ready  to  pay  all  he  had  agreed.  The  referee  held 
that  the  agreement  had  not  been  rescinded  for  default, 
but  abandoned  by  mutual  consent ;  and  hence  the  agree- 
ment to  apply  the  price  of  the  goods  sold  upon  the 
purchase  price  of  the  lands  was  superseded,  and  the 
former  might  be  recovered. 

TJie  sivpreme  courts  in  an  opinion  by  Mullin,  P. 
J.,  printed  in  2  Suprm.  Ct.{T.&C.)  309,  held,  on  the 
question  as  to  the  objection  that  the  bond  was  not  ap- 
proved by  the  proper  officer,  that  the  assignment  was 
not  rendered  wholly  void  db  initio  thereby.  During 
the  thirty  days  from  the  date  of  the  assignment,  in  which 
to  file  the  bond,  the  title  must  be  in  the  assignee,  so 
that  the  legislature  contemplated  that  the  title  should 
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pass,  but  until  a  proper  bond  was  filed,  the  assignee 
had  no  authority  to  sell,  dispose  or  convert  for  the 
purpose  of  the  trust  any  of  the  assigned  property 
{Laws  of  1860,  ch.  348,  §  3).  Collecting  the  assigned 
choses  is  not  a  conversion  of  them  within  the  meaning 
of  this  section.  The  objection  that  any  assignment 
for  benefit  of  creditors  was  necessarily  void  for  conflict 
with  the  bankrupt  law,  was  overruled. 
Defendant  appealed  from  the  judgment. 

J.  M.  Dunning^  for  the  appellant. — I.  The  assign- 
ment was  void  under  the  bankrupt  act  of  the  United 
States  and  should  not  have  been  received  in  evidence. 
1.  The  bankrupt  act  suspended  the  statute  of  1860, 
providing  for  an  assignment  by  a  debtor  and  the  dis- 
tribution of  his  assets  among  his  creditors  from  the 
time  the  act  went  into  operation,  June  1, 1867.  (a)  It 
has  been  held,  and  such  is  the  law,  that  the  bankrupt 
act  suspended  the  insolvent  laws  of  the  several  States 
[Exp.  Eames,  2  8tory^  322, 326 ;  Chamberlain  t).  Perkins, 
61  iV.  jET.  39;  Sturges  n.  Crowninshield,  4  Wheat.  122, 196; 
Comr.  n.  O'Hara,  6  Am.  Law  Reg.  N.  8.  765;  Day  v. 
BardweU,  97  Mass.  246 ;  Meekins  v.  Creditors,  19  La. 
An.  497;  Martin  v.  Berry,  37  Cal.  208-222).  These  cases 
hold  in  reference  to  that  subject  that  the  law  of  Con- 
gress is  supreme  and  paramount.  That  the  Statue  law 
is  within  the  purview  of  the  act  of  Congress  and  must 
yield,  and  is  therefore  susi)ended.  That  the  two  sys- 
tems act  upon  the  same  sybject-matter^  the  same  per- 
sons^ both  debtors  and  creditors^  and  have  the  same 
object  in  view,  the  equal  distribution  of  the  debtor's 
assets  among  his  creditors,  and  that  both  systems  can- 
not go  on  without  collision,  and  that  it  would  be  incon- 
sistent with  that  uniformity  which  it  was  the  object  of 
the  constitution  to  establish  to  allow  them  to  stand 
together,  (p)  The  same  reasoning,  and  the  same  prin- 
ciples apply  to  the  law  of  1860,  under  which  the  assign- 
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ment  offered  in  evidence  was  made.  I  submit  the 
assignments  contemplated  by  the  law  of  1860  are  not 
permitted  by  the  bankrupt  act,  and  the  assignment 
offered  in  evidence  was  therefore  void,  2.  And  it  does 
not  require  the  institution  of  proceedings  in  bank- 
ruptcy, to  produce  such  a  result.  Beed,  et  al.  Pet'rs, 
in  matter  of  Independent  Insurance  Co.,  reported  in  6 
Albany  Law  J.  309).  I  submit  the  bankrupt  act  is 
paramount  and  supreme,  and  the  only  way  the  estate  of 
an  insolvent  debtor  can  be  distributed  is  in  pursuance 
of  the  bankrupt  act.  Any  other  way  is  void,  because  it 
is  in  contravention  of  that  act.  The  debtor  must  ask 
the  aid  of  the  bankrupt  court,  and  procure  his  assignee 
to  be  appointed  under  the  bankrupt  law.  An  assignee 
appointed  in  any  other  way  gets  no  title  to  the  debtor's 
estate.  Here  the  plaintiff  gets  no  title  to  the  demand 
in  this  action,  and  cannot  recover  any  more  than  an 
entire  stranger.  He  is  not  the  real  party  in  in|;erest. 
He  took  his  trust  under  a  law  suspended  by  a  higher 
authority.  8.  The  assignment  is  under  the  law  of  1860 ; 
that  being  suspended,  it  is  void,  and  was  improperly^ 
admitted  in  evidence— and  there  is  no  other  evidence  in 
the  case  to  sustain  an  assignment  for  the  benefit  of  cred- 
itors, even  at  common  law.  4.  But  if  there  were,  the 
same  rule  applies  to  assignments  at  common  law,  within 
the  State,  as  to  assignments  under  the  statutory  laws 
of  the  several  States.  No  distinction  or  reservation  is 
made  in  the  cases  cited,  neither  can  be  upon  principle. 
(a)  The  same  objections  apply  as  well  to  assignments 
at  common  law  for  the  benefit  of  creditors  as  to  those 
under  the  statute. 

n.  The  bond  of  the  assignee  was  not  approved  by 
the  county  judge,  and  should  not  have  been  received 
in  evidence.  1.  The  bond  should  have  been  approved 
by  the  county  judge  {Laws  of  1860,  o.  348,  p,  694).  2. 
The  special  county  judge  approved  it.  He  gets  no 
authority  from  the  act  creating  his  office  Laws)  of 
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1864,  c.  368,  p.  860).  By  that  act  lie  is  to  perform  the 
general  duties  of  a  comity  jndge  at  chambers,  and  in  ,^ 
case  of  vacancy  or  inability.  The  approval  of  such  a 
bond  does  not  come  within  the  general  duties  of  a 
county  judge  at  chambers.  It  is  not  a  judicial  duty  ; 
it  is  in  no  action  or  proceeding.  It  is  a  special  duty 
conferred  by  statute  on  the  county  judge  alone.  3. 
The  bond  not  being  properly  approved  should  not  have 
been  received  in  evidence.  4.  And  there  being  no  evi- 
dence of  any  sufficient  bond  having  been  filed,  the 
plaintiff  had  no  title  to  the  debtor's  estate,  and  cannot 
recover  ( Juliand  v.  Rathbone,  39  If.  T.  369). 

m.  There  should  be  proof  of  actual  rescission,  and 
restoration  of  what  was  received  under  the  contract  of 
sale. 

O.  W.  Miller  {Ooddard  &  Cheney^  attorneys),  for 
respondent,  as  to  the  assignment,  cited  Seymour  c.  Mer- 
cer, 13  H(yui.  Pr.  664 ;  People  tJ.  Main,  20  N.  Z.  434 ; 
and  insisted  also  that  the  contract  was  invalid  and  was 
rescinded. 

FoLGEB,  J. — ^The  assignment  from  Syme  to  the 
plaintiff,  in  trust  to  pay  all  his  creditors  equally,  was 
not  void,  so  far  as  any  facts  appear  in  this  case. 

The  first  position  of  the  appellant  is  that  the  act  of 
1860  {Laws  of  1860,  chap.  348,  p.  594)  is  void ;  for  that 
it  is  suspended  by  the  bankrupt  act  of  the  United 
States.  It  is  true  that  any  laws  of  the  State  legislature 
which  are  the  same  in  object,  effect  and  method,  as  the 
bankrupt  act  of  Congress,  are  inoperative  so  long  as 
the  latter  act  is  in  force.  But  if  it  should  bo  granted 
that  the  act  of  1860  is  of  that  sort,  still  the  assignment 
in  this  case  is  not  yet  shown  to  be  void.  The  act  of 
1860  does  not  give  the  right  to  make  an  assignment  in 
favor  of  creditors,  with  or  without  preferences.  The 
right  exists  at  common  law,  and  if  exercised  honestly, 
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and  with  no  design  to  hinder,  delay  or  defraud  credi- 
tors, does  not  require  the  act  of  1860  to  warrant  it. 
The  act  of  1860  is  a  statute,  not  of  creation,  but  of 
direction.  It  recognizes  the  existence  of  the  power  in 
the  citizen  to  make  an  assignment  of  his  property  to 
trustees,  for  the  benefit  of  his  creditors,  and  does  no 
more  than  prescribe  the  mode  in  which  the  power  shall 
be  used,  and  furnish  some  safeguards  against  abuse. 

So  that  it  is  not  necessary  to  determine  in  this  case 
whether  the  act  of  1860  is  or  is  not  in  conflict  with  the 
United  States  bankrupt  act,  and  therefore  now  inopera- 
tive. For  if  in  conflict,  and  therefore  silenced  by  the 
bankrupt  act,  the  citizen  may  still  exercise  his  right  to 
assign  his  property,  in  such  manner  as  is  valid  at 
common  law,  unless  his  act,  in  so  doing,  is  itself  in 
hostility  to  that  act. 

We  do  not  discover  in  the  facts  of  this  case  anything 
which  shows  that  this  assignment  is  in  hostility  to  the 
bankrupt  act,  and  therefore  void.  There  is  no  prefer- 
ence created  by  it  in  favor  of  any  creditor.  On  the 
contrary,  it  provides  in  terms  for  the  i)ayment  of  all 
his  creditors  in  full ;  and  if  that  may  not  be,  then  rata- 
bly and  in  proportion.  There  is  no  intimation  that 
the  debtor  (Syme)  has  ever  been  proceeded  against  or 
taken  proceedings  in  the  bankrupt  court.  We  do  not 
find  in  the  bankrupt  act  any  provision  which  makes 
an  assignment  of  such  kind,  by  a  debtor  not  made  a 
bankrupt,  an  instrument  void  per  se.  On  the  contrary, 
there  are  authorities  that  such  an  assignment  is  not 
void.  It  was  so  held  in  Sedgwick  tJ.  Place  (1  Bank. 
Reg.  204,  by  Nelson,  J.);  and  on  Hawkins's  Appeal,  in 
the  supreme  court  of  Connecticut  (see  34  Conn,  548).* 
Nor  is  the  objection  of  the  defendant  good,  that 
the  bond  of  the  assignee  was  approved  by  the  special 


*  Compare  Globe  Ins.  Co.  «.  Cleveland  Ins.  Co.  (11  Na%,  Bank.  Beg. 
311). 
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county  judge  of  Monroe  county,  and  not  by  the  judge 
of  that  county.  Even  if  the  bond  be  inyaUd  for  that 
reason,  and  the  same  is  no  bond,  yet  the  assignment  is 
not  thereby  rendered  void.  The  title  to  the  trust 
property  has  vested  in  the  trustee.  By  the  provisions 
of  the  act  of  1860  the  giving  of  a  bond  is  not  a  pre-re- 
quisite  to  the  validity  of  the  assignment.  Thirty  days 
are  given  (sec.  3)  after  the  date  of  the  assignment  for 
the  entering  into  a  bond.  But  in  the  mean  time  the 
title  to  the  assigned  proi)erty  is  not  in  the  debtor,  nor 
is  it  in  abeyance.  It  is  in  the  assignee,  who  is  forbid- 
den only  to  sell  or  dispose  of  it,  or  convert  it  to  the 
puri)oses  of  the  trust.  But  the  bond  was  approved  of 
by  an  officer  who  had  power  to  do  that  act  {Const. 
qf  1846,  Art.  6,  §  16 ;  Comt.  of  1869,  Art.  6,  §  16 ;  Laws 
of  1864^  c.  368,  p.  860 ;  Seymour  m.  Mercer,  13  Hem. 
Ft.  664 ;  People  ^.  Main,  20  N.  T.  434). 

There  was  testimony  sufficient  for  the  referee  to 
find  that  there  was  a  mutual  abandonment  of  the  parol 
contract  for  the  sale  and  purchase  of  the  house  and 
lot.  The  defendant  urges  that  an  abandonment  of  a 
contract  is  not  a  rescission.  But  it  is  not  well  to  in- 
sist ux>on  words  merely.  ^  The  referee,  when  he  found 
that  the  agreement  for  the  purchase  and  sale  of  the 
house  and  lot  had  been  mutually  abandoned  and 
given  up  by  the  parties  to  it,  meant  that  they  had  by 
their  declarations,  their  acquiescence  in  declarations, 
and  their  acts,  come  to  an  understanding  that  the  con- 
tract should  be  annulled,  and  not  held  as  binding  by 
either  upon  the  other.  A  rescission  may  be  by  con- 
sent. It  need  not  be  expressed  as  an  agreement, 
(James  v.  Cotton,  7  Bing.  266). 

The  acts  of  the  defendant,  the  acts  and  declaration 
of  Syme,  showed  that  they  meant  to  and  did  consent 
to  relieve  each  other  from  any  obligation  in  which 
they  were  by  this  parol  agreement,  and  that  the  de- 
fendant should  have  the  value  of  the  use  and  occupa- 
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tion  of  the  premises  as  a  set-off  to  the  accoimt  of  the 
plaintiff's  assignor. 

As  no  objection  was  made  at  the  trial,  that  the 
proofs  were  not  in  accord  with  the  allegations  of  the 
complaint,  it  cannot  be  raised  here.  Beside  the  proofs 
made  by  ihe  plaintiff  herein  accord  with  the  averments 
of  his  complaint,  and  it  was  evidence  which  was 
brought  out  by  the  defendant,  and  by  the  proof  in 
reply  thereto,  that  changed  the  aspect  of  the  case 
from  that  made  by  the  complaint.* 

Certain  testimony  was  admitted  under  the  objec- 
tion of  the  defendant,  that  it  was  not  material.  It  is 
plain  that  it  did  her  no  harm.  The  facts  are  in  the 
main  found  as  she  claimed  them  to  be,  save  x)erhaps 
that  of  the  abandonment  of  the  contract,  and  that 
is  based  upon  testimony  to  which  she  did  not  object. 

The  defendant  offered  to  prove  certain  declarations 
of  Syme,  which  at  one  stage  of  the  trial  were  ruled 
out,  at  another  similar  declarations  were  testified  to, 
and  the  defendant  had  the  benefit  of  a  finding  that  the 
fact  was  as  she  sought  to  prove  it  thereby. 

The  judgment  should  be  affirmed  with  costs. 

All  concurred. 

*  For  other  recent  iilQstrations  of  the  rale  that  new  matter  pleaded 
in  ayoidance  may  be  rebutted  by  plaintiff,  by  proof  of  other  matter 
which  he  had  not  pleaded, — Bee  Peck  «.  Winne,  61  N,  T.  641 ;  Damb- 
man  «.  Schulting,  4  Hun^  60;  MandeviUe  «.  Reynolds,  6  Id.  888; 
Johnson  0.  White,  6  Id.  687. 
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THE  SYRACUSE,  &o.,  R.  R.  CO.  «.  COLLINS. 
N.  T.  Commission  of  Appeals^  January^  1874. 

BAmcBUFTCT. — ^AsfliomcBirr  vob  Cbeditobs. — ^Pathert. — Lachbs  in 

pRBSsimNO  Check. 

An  assignment  for  benefit  of  creditors  was  made  on  May  5,  and  on 
the  20tb  the  assignor  was  adjudged  a  banknipt.  Rddy  that 
altbongb  the  assignment  and  bond  were  never  filed,  the  inchoate 
transfer  placed  the  property  so  far  out  of  the  power  of  the  credi- 
tors, as  to  ezcnse  the  neglect  of  a  holder  of  a  check,  on  May  4, 
drawn  on  the  assignor,  in  not  presenting  and  demanding  payment 
meanwhile.'^ 

A  check  drawn  by  a  debtor  in  favor  of  his  creditor,  at  the  request  of 
the  latter,  in  lieu  of  money,  and  deliyered  in  exchange  for  a  receipt 
of  payment  of  the  debt,  does  not,  in  the  absence  of  express  agree- 
ment to  receive  it  in  payment,  amount  to  payment,  unless  the 
check  was  actually  paid,  or  clearly  would  have  been  paid  if  presented 
without  undue  delay. t 

It  is  not  enough  to  show  that  it  probably  might  have  been  collected. 

Appeal  by  the  defendant  from  a  judgment  of  the 
general  term  of  the  third  department,  aflSbming  a 
judgment  recovered  by  the  plaintiff  at  the  circuit. 

The  action  was  brought  by  the  Syracuse,  Bingham- 
ton,  and  New  York  Railroad  Comx)any,  against  Charles 
W.  Collins. 

On  May  4, 1868,  the  defendant  was  indebted  to  the 
plaintiff  in  the  sum  of  fifty  dollars  and  nineteen  cents, 
and  to  the  United  States  Express  Company  seven  dollars 
and  eighty-five  cents,  for  the  transportation  of  freight 

^  A  brief  memorandum  of  this  case  is  in  67  N,  T,  641.  A  previous 
decision  is  in  8  Lan$.  39.  Compare  the  preceding  case.  Thrasher  «. 
Bentley,  p.  89,  above, 

t  Compare  Turner  o.  Bank  of  Fox  Lake,  4  Ahb,  Ct.  App,  Dee, 
484. 
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and  express  matter,  which  indebtedness  had  before  that 
time  fallen  due.  On  that  day,  Kogers,  the  agent  of 
the  two  companies,  presented  both  claims  to  defend- 
ant, and  demanded  payment.  The  defendant,  in  pay- 
ment of  the  demands,  gave  a  check  on  H.  J.  Messen- 
ger's  Bank  in  Cortland,  which  was  received  by  said 
Sogers  as  cash,  and  in  full  payment  of  the  aforesaid 
demands  against  the  defendant.  On  receipt  of  such 
payment^  said  Rogers  gave  receipts  in  full  for  both 
amounts.  This  was  at  two  o'clock,  p.m.,  or  two  and 
one-half,  p.  m.,  and  on  the  same  street  with  said  bank, 
and  within  a  few  rods  of  it,  and  Rogers  went  past  the 
bank  after  such  payment  that  afternoon.  The  bank 
remained  open  until  four  o'clock  that  afternoon  (its 
usual  time  of  closing),  and  opened  at  nine,  and  re- 
mained open  until  ten  a.  m.  the  next  day ;  and  had 
the  check  been  presented  at  any  time  before  the  clos- 
ing of  the  bank  on  the  fifth,  it  would  have  been  paid. 
At  the  time  the  check  was  given,  defendant  had  sufii- 
cient  funds  in  the  bank  to  pay  it,  which  have  never 
been  drawn  out. 

The  defendant  proposed  to  pay  the  currency,  but 
Rogers  preferred  a  check.  Rogers  had  been  accus- 
tomed to  take  checks  of  defendant  and  others  for  sim- 
ilar indebtedness.  At  the  time  of  the  giving  of  this 
check,  and  for  at  least  the  whole  day  thereafter.  Mes- 
senger, who  owned  said  bank,  was  the  owner  of  a 
large  amount  of  unincumbered  real  estate  in  Cortland, 
worth  at  least  seventy-five  thousand  dollars,  and  a 
large  amount  of  i)ersonal  property,  not  exempt  from 
levy  and  sale  on  execution,  amounting  to  at  least 
twenty-five  thousand  dollars.  It  is  possible,  and  per- 
haps probable,  that  payment  of  said  check  could  have 
been  enforced  against  said  Messenger  at  any  time  be- 
fore May  20,  1868.  No  demand  of  payment  of  said 
check  was  ever  made,  though  Messenger  was  in  Cort- 
land all  day  May  6,  his  residence  being  known  to  said 
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Hogers,  and  so  remained  nntil  May  20,  when  he  was 
declared  a  bankrupt,  being  much  of  the  time  in  his 
bank. 

After  keeping  the  check  two  weeks,  and  about  the 
time  Messenger  was  declared  a  bankrupt,  Rogers 
notified  defendant  that  said  check  was  not  paid, 
which  was  the  first  notice  he  had. 

On  May  20,  1868,  Messenger  was  declared  a  bank- 
rupt^ and  his  property  passed  into  the  hands  of  three 
assignees,  who  have  wound  up  his  affairs,  and  he  has 
been  discharged  from  all  his  debts,  only  paying  a 
little  over  thirty  cents  upon  a  dollar.  Other  facts 
appear  sufficiently  in  the  opinion. 

A.  J.  Parker,  for  api)ellant. 

A.  J.  JVbrthrupy  for  respondent. 

Earl,  Com. — ^This  action  was  brought  both  uxjom 
the  check,  and  upon  the  original  consideration,  and 
the  recovery  was  had  upon  the  original  consideration. 
It  is,  therefore,  not  important  to  inquire  whether  a 
recovery  could  have  been  had  upon  the  check.    The 
cause  was  tried  at  the  circuit  before  the  judge,  with- 
out a  jury,  and  he  found  that  the  check  was  received 
by  Rogers,  plaintiffs  agent,  as  cash,  and  in  full  pay- 
ment of  plaintiffs  demand,  but  that  there  was  no 
express  agreement  that  it  should  be  payment,  unless 
upon  presentment  to  the  bank  it  was  paid.    I  suppose 
it  to  be  settled  law  in  this  State,  that  a  debtor's  own 
note,  bill,  or  check  for  his  debt,  will  not  of  itself 
operale  as  payment,  even  when  it  is  expressly  agreed 
to  be  received  as  payment  (Cole  v.  Sackett,  1  IliUy 
616 ;  WaydeU  v.  Luer,  5  Id.  448;  S.  C,  3  Denio,  410 ; 
Hill  T.  Beebe,  18  iT.  T.  653  ;  Spencer  v.  Ballon,  18  Id. 
327 ;  Bradford  v.  Fox,  38  Id.  289).    But  here  there  was 
no  express  agreement,  as  the  judge  found  that  the 

Vol.  L— 4 
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check  should  be  received  as  payment.  Rogers  de- 
manded payment  of  the  bills,  and  when  defendant  was 
about  to  pay  him  in  currency,  said  he  preferred  his 
check,  as  it  would  be  less  trouble  to  him.  Thereui)on 
the  check  was  given,  and  the  biUs  were  receipted  and 
delivered  to  the  defendant.  Upon  such  a  state  of  facts, 
there  is  certainly  no  authority  in  this  State  for  hold- 
ing that  the  check  paid  or  merged  the  original  debt 
so  that  no  action  could  be  maintained  upon  that. 

The  debt  not  having  been  paid  by  the  check,  the 
only  remaining  question  to  be  considered  is,  whether 
the  defendant  has  any  other  defense,  based  upon  the 
facts,  to  a  recovery  upon  the  original  consideration. 

The  plaintiff  had  the  whole  of  the  day.  May  4, 
on  which  it  received  the  check,  and  the  f oUowing  day 
in  which  to  present  the  same  for  payment,  and  was 
therefore  guilty  of  no  laches  in  not  presenting  it  for 
payment  before  the  bank  failed  {Edwards  on  BiUs^ 
396 ;  Story  on  Prom.  Notes,  §  493 ;  CMtty  on  BiUs, 
377 ;  Burkhalter  t.  Second  Nat.  Bank  of  Erie,  42  N.  T. 
538  ;  Smith  v.  Miller,  43  Id.  171). 

On  the  evening  of  the  next  day.  May  5th,  the 
banker  made  a  general  assignment  for  the  benefit  of 
his  creditors,  and  May  20th,  he  was,  upon  the  peti- 
tion of  some  creditors,  put  into  bankruptcy. 

Although  the  assignment  was  never  recorded  or 
filed,  and  although  the  assignees  gave  no  bond  and 
did  not  take  possession  of  the  property,  yet  so  far  as 
api)ear8  the  assignment  was  valid  to  place  the  pro- 
perty of  the  assignor  out  of  his  control  and  out  of  the 
reach  of  his  creditors,  except  as  they  might  assafl  the 
same  in  bankruptcy.  Under  chapter  348,  of  the  Laws 
of  1860,  an  assignment  properly  executed  is  valid  and 
operative  from  the  time  it  is  made,  and  the  making 
of  the  inventory  and  giving  of  the  bond  and  other 
things  required  by  the  act  are  to  be  done  afterward 
within  the  times  mentioned  in  the  act  (Hardman  v. 
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Bowen,  39  If.  T.  196  ;  Van  Vleet  v.  Slauson,  45  Barb. 
317). 

No  fnrtlier  steps  were  taken  nnder  the  assignment, 
because  it  is  probable  that  proceedings  were  im- 
mediately taken  to  pnt  the  banker  into  bankruptcy, 
which  resulted  in  a  few  days  in  adjudging  him  a  bank- 
rupt and  placing  his  proi)erty  in  the  hands  of  as- 
signees in  bankruptcy. 

It  is  therefore  diflBlcult  to  see  how  the  plaintiff 
could,  at  any  time  after  the  6th  of  May,  have  enforced 
the  collection  of  this  check  out  of  the  banker's  prop- 
erty. 

The  judge,  however,  found  that  it  was  possible  and 
perhaps  probable  that  the  check  might  have  been  col- 
lected. But  this  finding  was  not  sufficient  to  defeat 
the  recovery.  The  defendant  was  bound  to  show 
that  by  the  laches  of  the  plaintiff  in  keeping  or  deal- 
ing with  the  check  without  a  demand  of  payment  or 
notice  to  him,  he  had  suffered  damage,  and  then  to 
the  extent  of  such  damage  the  law,  to  avoid  circuity 
of  action,  would  treat  the  debt  as  paid  (Bradford  v. 
Pox,  supra). 

The  defendant  alleges  payment.  The  giving  of  the 
check  does  not  of  itself  show  payment.  The  defend- 
ant was  bound  to  go  further  and  to  show  that  he  suf- 
fered damage  by  the  laches  of  the  plaintiff.  It  was 
not  sufficient  for  him  to  show  that  possibly  or  even 
probably  he  was  damaged.  He  was  bound  to  show 
that  he  actually  was  damaged,  and  that  his  debt 
was  thus  paid.  This  he  failed  to  do  to  the  satisfaction 
of  the  judge  who  tried  the  cause,  and  hence  he  was 
properly  defeated. 

The  case  of  Smith  v.  Miller  (43  iV.  T.  171),  is 
claimed  by  the  learned  counsel  for  defendant  to  be  in 
conflict  with  these  views,  and  some  of  the  language 
used  by  the  learned  judge  who  wrote  the  opinion  in 
that  case  seems  to  sustain  the  claim.    But  the  point 
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decided,  and  rule  applied  in  that  case  are  in  harmony 
with  the  law  as  above  announced.  In  that  case  the 
defendants  bought  goods  of  the  plaintiffs,  and  in  pay- 
ment for  the  same  sent  them  by  mail  a  draft  on  a  New 
York  firm.  On  the  same  day  plaintiffs  received  the 
draft,  they  presented  it  to  the  drawees,  and  took  their 
check  upon  a  bank  for  the  amount,  and  surrendered 
the  draft.  The  check  was  not  presented  for  payment 
until  twelve  o'clock  of  the  next  day,  when  payment 
was  refused,  the  drawees  of  the  check  having  failed  on 
that  morning.  The  check  would  have  been  paid  if  pre- 
•  sented  on  the  day  it  was  received.  The  draft  was  not 
reclaimed  by  the  plaintiffs,  and  protested  for  non-pay- 
ment. They,  however,  gave  the  defendants  notice  of 
the  non-payment  of  the  check,  and  afterwards  sued 
them  for  the  balance  due  for  the  goods  sold,  and  it  was 
held  that  they  could  not  recover.  The  case  was  not 
disposed  of  upon  the  rules  of  law  regulating  the 
rights  and  duties  of  drawer  and  drawee  of  a  check,  but 
upon  rules  of  law  applicable  to  the  case  of  one  who 
holds  or  takes  a  check  for  collection,  acting  for  one 
not  a  party  to  it.  It  was  held  that  the  plaintiffs  were 
guilty  of  laches,  by  not  presenting  the  check  for  pay- 
ment on  the  day  they  received  it,  and  hence  that  they 
had  made  the  check  their  own,  and  substituted  the 
drawees  thereof  as  their  debtors  in  the  place  of  the 
defendants.  The  plaintiffs  were  defeated  on  the  ground 
of  lacTieSj  causing  the  defendants  damage,  but  not 
such  laches  as  would  discharge  the  drawer  of  a  check. 

In  the  case  under  consideration  the  defendant  did 
not  prove  that  he  sustained  any  damage  from  any 
laches  of  the  defendant,  and  hence  I  think  the  caaes 
are  distinguishable. 

The  judgment  should  therefore  be  affirmed  with 
costs. 

All  concurred. 
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MACDONALD  t>.  MOORE. 

U.  S.  District  Cowrty  SoviTiem  District  of  New  York  ; 

December^  1876. 

Babkbuftct.  — Abbignheitf  undbb  Statb  Law. — ^Pbbvebencb  Sb- 

017KED  BT  ExBOUTION. 

A  general  assignment  for  benefit  of  creditors,  though  under  a  State 
law,  and  without  preferences,  is  void  as  against  an  assignee  in 
bankruptcy,  if  the  petition  in  bankruptcy  is  filed  in  season.* 

A  levy,  before  the  filing  of  the  petition,  upon  goods  so  assigned, 
though  made  before  the  assignment  is  set  aside,  is  valid,  and 
secures  a  preference  over  the  title  of  the  assignee  in  bankruptcy,  if 
there  is  nothing  more  on  the  part  of  the  debtor  than  passive  non  • 
resistaiice  to  the  creditor's  proceedings. 

li  ieems  that  the  mere  delivery  of  the  execution  to  the  sheriff',  before 
filing  the  petition,  would  be  enough  to  gain  a  preference,  t 

Upon  setting  aside  in  bankruptcy  the  assignment  under  the  State 
law,  the  asdgnee  may  be  allowed  for  services  and  disbursements.  { 

Forms  of  pleadings  in  such  a  case. 

Robert  MacDonald,  as  assignee  in  bankruptcy  of 
David  Solinger,  brought  this  suit  in  the  bankrupt 
court,  against  Wm.  T.  Moore,  and  others. 

On  December  28, 1875,  David  Solinger  being  insol- 
vent, made  a  general  assignment  under  the  laws  of  the 
State  of  New  York,  of  all  his  property  to  the  de- 
fendant Mayer,   in  trust  to  pay  his  creditors  share 

*  The  contrary  is  held  in  the  State  courts.    See  the  two  preceding 


t  See  Bond  «.  Willett,  1  Abb.  Ot,  App.  Dec.  165,  and  cases  cited ; 
and  Hathaway  t^.  Howell,  54  iV.  7,  97. 

I  See  Oollumb  v.  Head,  24  if.  T.  605;  Bostwick  f>.  Beizor,  10  Alib. 
Pr.  197;  Coope  o.  Bowles,  18  Id.  442;  Colburn  v.  Morton,  1  AU.  Ct. 
App.  Dee.  878. 
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and  share  alike.  Mayer  accepted  the  trust  and  took 
possession  of  the  property  on  the  said  day^  and  com- 
plied with  the  statute,  as  to  filing  a  bond  and 
inventory.  The  property  consisted  of  a  stock  of 
dry  goods  in  a  retail  store  in  the  city  of  New 
York. 

On  January  4,  1876,  the  present  defendants,  Moore, 
Tingue  &  Co.,  recovered  a  judgment  in  the  State  court, 
against  Solinger,  for  one  thousand  five  hundred  and 
eight  dollars  and  thirty -eight  cents,  ^nd  on  the  same 
day  an  execution  was  issued  to  the  sheriff  (who  was 
also  made  a  defendant  in  this  suit),  and  was  placed  in 
his  hands. 

On  January  6,  1876,  a  petition  in  bankruptcy  was 
filed  against  Solinger,  whereon  he  was  adjudged  a 
bankrupt  on  January  17. 

The  plaintiff  was  chosen  assignee  in  bankruptcy, 
and  an  assignment  was  made  to  him  by  the  register  on 
February  16,  following. 

The  plaintiff  now  filed  a  bill  claiming  that  he  has  a 
title  to  the  property  which  was  embraced  in  the 
assignment  to  Mayer,  superior  to  the  claims  of  Moore, 
Tingue  &  Co.,  and  of  the  sheriff ;  that  the  assignment 
to  Mayer  was  made  in  fraud  of  the  bankrupt  act,  and 
that  the  property  or  its  proceeds  ought  to  go  to  the 
plaintiff  as  assignee  in  bankruptcy,  free  and  clear  of 
the  .  claims  of  all  the  defendants.  Mayer,  in  his 
answer  expressed  his  willingness  to  relinquish  his 
trust  in  favor  of  the  plaintiff,  on  being  paid  his  dis- 
bursements for  counsel  fees  and  other  expenses  in 
administering  his  trust,  and  his  commissions  thereun- 
der. Moore,  Tingue  &  Co.  in  their  answer  insisted 
upon  their  right  to  have  the  property  applied  on 
their  execution  as  against  Mayer  and  the  defendant. 
The  sheriff,  in  his  answer  insisted  on  his  claim  to 
the  property  under  a  lien  acquired  by  virtue  of  a  levy 
thereon  under  said  execution. 
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Dunne  &  Carr^  for  plaintiflE. 
John  Henry  HvJl^  for  Moore,  Tingue  &  Co. 
yanderpoely  Oummings  &  Oreeriy  for  the  slieriff . 
Mr.  Blumenstiel,  for  the  assignee. 

Blatchford,  J.  (after  stating  the  facts)  —  The  as- 
signment to  Mayer,  must  be  held  to  have  been  invalid  as 
against  the  rights  of  the  plaintiff  nnder  the  bankruptcy 
act,  although  it  was  an  assignment  in  trust  for  creditors 
without  preference.  It  was  made  when  Solinger  was 
insolvent,  and  it  had  the  necessary  result  of  preventing 
the  property  from  coming  to  any  assignee  in  bankruptcy 
of  Solinger,  who  should  be  appointed,  and  of  prevent- 
ing such  property  from  being  distributed  under  the 
bankruptcy  act,  in  any  proceedings  in  bankruptcy 
instituted  against  Solinger,  and  therefore  it  must  be 
held  to  have  been  made  by  Solinger  with  such  view, 
inasmuch  as  it  was  made  by  his  affirmative  action,  and 
could  not  have  been  made  without  such  action.  Mayer 
had  reasonable  cause  to  believe  Solinger  to  be  insol- 
vent, and  must  be  held  to  have  known  that  Solinger 
made  the  assignment  with  such  view,  because  he  must 
be  held  to  the  knowledge  that  the  making  of  the  assign- 
ment would  have  the  necessary  result  above  mentioned. 
The  assignment  was  made  within  three  months  before 
the  filing  of  the  petition  in  bankruptcy  against 
Solinger. 

The  question  whether  a  general  assignment  in  trust 
for  creditors  without  preferences  under  a  State  law,  is 
void  under  the  bankruptcy  act,  is  elaborately  dis- 
cussed by  Judge  Emmons  in  the  recent  case  of  the 
Globe  Ins.  Co.  v,  Cleveland  Ins.  Co.  (15  iT.  BanJcr.  Reg. 
311),  in  the  circuit  court  of  the  United  States,  for  the 
northern  district  of  Ohio,  and  the  decision  is  that  it  is 
void.  That  has  always  been  the  law  in  this  cir- 
cuit 
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The  assignment  to  Mayer  being  set  aside,  the  ques- 
tion arises  as  to  whether  the  property  is  subject  to  a 
lien  under  the  execution  in  favor  of  Moore,  Tingue  & 
Co.,  as  against  the  assignee  in  bankruptcy.  T^ere  is 
nothing  to  impeach  the  validity  of  the  judgment  and 
execution.  Under  the  law  as  settled  in  the  case  of 
Wilson  t.  City  Bank  (17  Wall  437),  it  is  not  to  be 
inferred  from  the  mere  fact  that  a  debtor  remains  pas- 
sive and  suffers  a  judgment  to  be  obtained  against  him 
and  an  execution  thereon,  to  be  levied  on  his  property, 
that  he  has  any  view  therein  to  thereby  give  a  prefer- 
ence to  the  creditor  obtaining  the  judgment  and  issu- 
ing the  execution  and  causing  the  property  to  be  taken 
thereunder.  If  there  be  nothing  more  than  such  pas- 
sive non-resist.ance  by  the  debtor,  there  is  nothing 
inhibited  by  the  bankruptcy  act,  however  much  the 
creditor  may  have  intended  to  secure  a  preference  over 
other  creditors  in  the  case  of  a  debtor  known  to  him 
to  be  insolvent,  and  however  successful  he  may  have 
been  in  securing  such  preference. 

On  the  same  day  on  which  the  execution  was  deliv- 
ered to  the  sheriff,  January  4,  a  deputy  of  the  sheriff 
went  with  the  execution  to  the  store  of  Solinger,  in 
which  was  the  property  which  had  been  assigned  to 
Mayer,  and  of  which  Mayer  then  had  possession,  and 
finding  it  shut  and  locked,  endeavored  in  vain  to  effect 
an  entrance  into  it.  He  then  obtained  a  ladder,  and, 
by  the  use  of  that,  looked  through  an  open  fan  win- 
dow over  the  door  into  the  store,  there  being  no  per- 
son inside,  and  saw  that  there  were  goods  there,  and 
then  made  a  memorandum  on  the  back  of  the  execu- 
tion in  pencil  in  these  words:  "January  4,  levied 
uponstock  and  fixtures  at  328  Bleecker  St.,"  that  being 
the  store  in  question.  From  January  4  to  7,  some 
one  acting  for  the  sheriff,  watched  the  store  on  the 
outside  to  see  that  no  goods  were  removed ;  and  on 
the  7th,  the  sheriff  having  received  a  bond  of  indemnity 
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from  the  judgment  creditors,  broke  into  the  store  and 
took  possession  of  the  goods. 

It  is  contended,  for  the  plaintiff,  that  no  lien  could 
be  or  was  obtained  by  Moore,  Tingue  &  Co.,  under 
their  execution,  because  the  goods  had  ceased  to  be 
the  property  of  Solinger,  and  the  title  to  them,  sub- 
ject to  be  defeated  under  the  bankruptcy  act,  had 
passed  to  Mayer  by  a  v^alid  assignment  before  the  exe- 
cution was  issued,  and  that  then  the  proceedings  in 
bankruptcy  intervened  so  that  the  execution  never 
became  operative  against  the  goods;  and  that  when 
the  assignment  is  set  aside,  the  goods  must  pass  to  the 
plaintiff  free  from  any  lien  or  claim  under  the  execu- 
tion. 

This  view  is  not  sound.  When  the  assignment  is 
set  aside,  it  becomes  void,  from  the  time  it  was  made, 
against  all  persons  who,  after  the  time  it  was  made, 
took  steps  to  acquire  rights  against  the  property  em- 
braced in  it  as  still  the  property  of  Solinger,  and  who, 
but  for  the  obtainment  of  the  assignment,  would  have 
secured  and  enjoyed  such  rights  free  from  any  obstruc- 
tion. Such  rights  arrange  themselves  in  order  accord- 
ing to  their  priorities  in  point  of  time.  This  principle 
applies  equally  to  rights  under  the  bankruptcy  act 
and  to  rights  under  the  State  law. 

Nor  is  this  principle  inconsistent  with  the  other 
principle,  that  if  the  assignment  is  valid,  except  as 
made  invalid  by  some  provision  of  the  bankruptcy 
act,  all  acts  done  under  it  in  good  faith,  and  without 
notice  that  proceedings  in  bankruptcy  have  been  taken, 
are  to  be  upheld. 

As  between  Moore,  Tingue  &  Co.  and  Solinger,  the 
execution  of  the  former  bound  the  goods  of  the  latter 
from  the  time  the  execution  was  placed  in  the  hands 
of  the  sheriff.  The  assignee  in  bankruptcy  acquired 
no  rights,  in  that  respect,  as  against  Moore,  Tingue  & 
Co.,  which  Solinger  did  not  possess.    The  assignee  in 
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bankruptcy  does  not  occupy  a  position  of  bona  fide 
purchaser. 

But,  even  if  he  did,  I  think  what  was  done  by  the 
sheriflE's  deputy  on  January  4,  in  respect  of  the  goods, 
constituted  an  actual  levy  on  them.  As  the  rights  of 
the  assignee  in  bankruptcy  relate  back  only  to  Janu- 
ary 5,  when  the  petition  in  bankruptcy  was  filed,  it 
follows  that  the  goods  were  subject  to  the  lien  of  the 
execution  when  that  petition  was  filed,  and  that  such 
lien  has  precedence  of  the  claim  of  the  plaintiff. 

After  this  suit  was  brought,  a  receiver  of  the  goods 
in  question  was  appointed  in  it  by  this  court,  and  the 
goods  were  delivered  by  the  sheriff  to  the  receiver,  and 
the  receiver  by  order  of  this  court,  sold  them  at  public 
auction.  The  net  proceeds,  three  thousand  seven  hun- 
dred and  eighty-three  dollars  and  ninety-three  cents, 
are  now  in  this  court  to  the  credit  of  this  suit* 

The  sheriff  claims  to  be  paid  the  sum  of  two  hun- 
dred and  forty- six  dollars  and  sixty-six  cents  for 
poundage,  levy  fees  and  keeper's  fees.  This  amount 
does  not  seem  to  be  objected  to  by  any  of  the  parties, 
but,  if  it  is,  it  may  be  further  inquired  into.  Other- 
wise, it  will  be  allowed  and  the  sheriff  will  be  allowed 
his  costs  of  this  suit  to  be  paid  out  of  the  fund. 

Mayer  was  in  possession  of  .the  goods  for  ten  'days. 
Then  the  sheriff  took  them  from  him.  Mayer  will  be 
allowed  the  disbursements  he  made  before  the  sheriff 
took  the  goods,  one  hundred  and  forty-seven  dollars 
and  fifty  cents,  and  the  sum  of  three  hundred  dollars 
to  cover  his  own  services  and  those  of  his  counsel.  As 
between  Mayer  and  the  plaintiff  no  costs  of  this  suit 
are  allowed  to  either  as  against  the  other. 

The  costs  of  Moore,  Tingue  &  Co.  in  this  suit  will 
be  paid  out  of  the  fund,  and  so  will  the  costs  of  the 
plaintiff.  The  amount  of  the  judgment  of  Moore, 
Tingue  &  Co.  with  interest,  will  be  paid,  and  the  re- 
mainder of  the  fundi  after  the  above  named  payments 
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are  made,  will  be  paid  to  the  plaintiff  to  be  held  and 
administered  by  him  as  assignee  in  bankruptcy. 

Note. — Tbe  allegations  of  the  bill  and  answer  were  in  the  follow- 
ing form. 

BiU.]  *^That  on  January  5,  1876,  a  petition  for  adjudication  of 
bankruptcy  against  the  said  David  Solinger  was  filed  in  this  court,  and 
an  order  to  show  cause  was  duly  issued  thereon  and  seryed  upon  the 
said  debtor.  That  on  January  7,  1876,  the  said  David  Solinger  was 
duly  adjudged  bankrupt  by  this  honorable  court,  and  that  thereafter 
your  orator  was  duly  chosen  and  appointed  assignee  of  the  estate  of 
said  bankrupt,  and  that  by  an  instrument  of  assignment  thereafter 
duly  executed  and  delivered  to  your  orator  by  Henry  Wilder  Allen, 
£i8q.,  one  of  the  registers  of  this  court  in  bankruptcy,  under  the  seal 
of  this  court,  and  bearing  date  February  16, 1876,  all  the  estate  of  the 
said  bankrupt  was  duly  assigned  and  conveyed  to  your  orator  in 
accordance  with  the  provisions  of  Title  LXI.  of  the  Revised  Statutes 
of  the  United  States,  relating  to  bankruptcy. 

That  prior  to  the  said  adjudication  of  bankruptcy  the  said  David 
Solinger  was  a  merchant,  doing  business  in  the  city,  county  and  dis- 
trict aforesaid,  and  had  in  his  possession  and  was  the  owner  of  a 
stock  of  goods  [describing  it  briefly],  of  tbe  value,  &c. 

That  on  December  28,  1875,  and  within  two  months  before  the  fil- 
ing of  the  petition  for  an  adjudication  of  bankruptcy  as  aforesaid,  the 
said  David  Solinger  made  and  delivered,  under  and  pursuant  to  the 
provisions  of  the  Statute  of  the  State  of  New  York,  to  Max  L.  Mayer 
at>ove-named,  an  assignment,  transfer  and  conveyance  of  all  his  prop- 
erty, goods  and  chattels  and  things  in  action,  in  trust,  however,  to 
convert  the  same  into  money  and  thereupon  to  pay,  after  paying  the 
expenses  of  said  trust,  the  creditors  of  said  David  Solinger,  ratably 
their  just  and  legal  claims  against  him  so  far  as  such  proceeds  thereof 
would  pay  the  same. 

That  at  the  time  of  the  aforesaid  assignment  and  transfer  thereof  to 
the  said  Max  L.  Mayer,  the  said  David  Solinger  was  insolvent  or  in 
contemplation  of  insolvency  and  bankruptcy,  and  that  the  said  assign- 
ment was  made  with  a  view  to  prevent  said  property  from  coming  to  his 
assignee  in  bankruptcy,  and  to  prevent  the  same  from  being  distrib- 
nteil  under  the  bankrupt  laws,  and  to  defeat  the  object  of,  and  to 
impair,  hinder,  impede  and  delay,  the  operation  and  effect  of,  and  to 
evade  the  provisions  of  Title  LXI.  of  the  Revised  Statutes  of  the 
United  States  relating  to  bankruptcy. 

That  the  said  Max  L.  Mayer,  accepted  of  the  trust  in  said  assign- 
ment reposed  in  him,  and  executed  and  filed  a  bond  for  the  faithful 


60  ABBOTT'S    NEW    CASES. 

Note. 

performance  of  his  duties  thereunder,  in  such  form  and  amount,  as 
was  required  by  the  officer  having  jurisdiction  to  fix  and  regulate  the 
same  under  and  pursuant  to  the  Statutes  of  the  State  of  New  York; 
that  said  assignment,  and  such  schedules  of  the  property  of  the  said 
David  SoLinger  and  of  his  creditors  as  are  and  were  required,  under 
and  pursuant  to  the  provisions  of  the  aforesaid  statute,  were  filed  and 
recorded  as  therein  required,  and  that  immediately  upon  the  execu- 
tion of  said  assignment,  and  on  said  December  28,  1875,  the  said  Max 
L.  Mayer,  thereunder  took  possession  of  all  and  singular  the 
goods,  chattels,  property  and  effects  of  said  David  Bolinger  and 
remained  in  the  sole  and  exclusive  possession  thereof  until  the  time 
hereinafter  particularly  named. 

That  at  the  times  hereinafter  named,  William  C.  Conner  was,  and 
still  is  the  duly  qualified  and  acting  sheriff  of  the  city  and  county  of 
New  York,  in  the  district  aforesaid. 

And  the  said  William  T.  Moore  [and  others  named]y  were  at  said 
times,  and  still  are,  co-partners  in  business,  as  merchants  in  the  city 
of  New  York,  under  the  firm  name  of  Moore,  Tingue  &  Co. 

That  upon  January  7,  1876,  the  said  William  C.  Conner,  as  such 
sheriff,  by  some  one  of  his  deputies  or  agents  or  servants,  seized  and 
took  into  his  possession  all  of  the  goods,  chattels  and  property  of  the 
said  David  Solinger  hereinbefore  mentioned  and  described,  which 
were  then  in  the  possession  of  the  said  Max  L.  Mayer  as  aforesaid, 
and  the  said  sheriff  has  at  all  times  since  retained  and  still  retains 
the  possession  of  the  same,  and  of  the  whole  thereof. 

That  the  said  William  C.  Conner,  sheriff  as  aforesaid,  claimed  to 
have  legal  right  to  seize  and  take  into  his  possession  said  property, 
under  and  by  virtue  of  an  execution  issued  out  of  one  of  the  courts 
of  the  State  of  New  York  upon  a  judgment  recovered  therein,  in  favor 
of  the  said  William  T.  Moore  [and  othsra  named]y  against  the  said 
David  Solinger,  January  4,  1876,  and  claims  to  have  legal  right  to 
retain  and  hold  the  same  thereunder. 

That  such  execution  was  issued,  and  such  seizure  made  thereunder 
at  the  instance,  direction,  and  request  of  the  said  Moore,  Tingue  & 
Co.,  and  that  they,  at  the  time  they  so  caused  and  procured  the  issue- 
ing  of  such  execution  and  seizure  of  said  property,  had  reasonable 
cause  to  believe  that  the  said  David  Solinger  was  insolvent,  and  knew 
that  a  fraud  upon  the  bankrupt  laws  was  thereby  intended. 

That  by  reason  of  the  premises  the  said  assignment,  and  the  said 
seizure  of  said  property,  were  fraudulent  as  to  the  creditors  of  said 
David  Solinger,  and  were  a  fraud  upon  the  bankrupt  law,  and  the 
same  are  void  and  of  no  effect  as  respects  your  orator,  and  your  orator 
is  in  equity  and  good  conscience  entitled  to  recover  back  the  said 
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property  and  the  whole  thereof,  and  to  have  the  same  assigned  and 
transferred  to  him  by  the  said  Max  L.  Mayer. 

That  all  of  said  property  is  now  in  the  possession  of  the  flaid  Wm. 
C.  Conner,  sheriff  as  aforesaid,  and  no  part  thereof  has  been  de- 
livered to  or  has  come  into  the  hands  of,  and  possession  of,  your 
orator. 

That  the  said  [Mayer,  Conner,  aforesaid,  and  Moore,  Tingue  &  Co.,] 
each  claim  to  have  some  lien  upon,  or  right  or  interest  in  said  property, 
or  in  the  proceeds  thereof.  But  your  orator  is  not  informed  of  the  ex- 
tent and  nature  thereof.  Tour  orator,  however,  alleges  the  fact  to  be 
that  they,  and  neither  of  them,  has  any  lien  thereupon,  or  claim  or 
interest  therein,  as  against  the  right  and  claim  of  your  orator  thereto. 

That  said  property  is  depreciating  in  value,  and  the  expenses  for 
the  care  and  keeping  thereof  during  the  pendency  of  this  suit,  will 
decrease  very  largely  the  amount  of  the  proceeds  to  be  derived  from 
a  sale  thereof.  That  it  is  for  the  best  interests  of  all  concerned  that 
the  same  should  be  sold  by  and  under  the  direction  of  this  court,  and 
the  proceeds  derived  from  such  sale  brought  into  this  court  to  abide 
tlie  order  and  judgment  of  the  court  upon  tne  claims  of  the  respective 
parties  hereto. 

And  your  orator  further  shows,  upon  information  and  belief,  that 
the  said  Moore,  Tingue  &  Co.  are  likely  to  institute  proceedings,  but 
in  what  form  your  orator  is  not  advised,  to  have  said  property  sold 
for  the  purpose  of  paying  and  satisfying  their  alleged  and  pretended 
claim  thereon,  and  the  said  Max  L.  Mayer  is  about  to  commence  some 
proceedings  relative  thereto;  but  in  what  form  your  orator  is  not  in- 
formed or  advised,  but  your  orator  alleges  the  fact  to  be  that  their 
right  and  interests  therein,  and  lien  thereon,  if  any,  can  be  fully  adju- 
dicated upon  and  determined  In  this  suit.     MThcrefore,  &c. 

•  ....  • 

Anwter  of  Moore,  Tingue  d  Oo, — ^That  the  assignment  set  forth  in 
the  said  complaint,  by  said  David  Solinger  to  Max  L.  Meyer,  was 
made  and  done  with  a  view  to  hinder,  delay,  and  defraud  the  credi- 
tors of  said  Solinger,  and  was  fraudulent  and  void  as  against  these 
defendants  and  said  creditors,  and  that  the  provisions  of  the  statute 
of  the  State  of  New  York  were  never  carried  out  and  obeyed,  in 
reference  thereto,  and  that  said  Meyer  never  took  possession  of  the 
assets  of  said  Solinger,  and  never  acquired  any  right  thereto. 

[Then  it  was  alleged  that  defendants  instituted  a  suit  in,  &c.,  for, 
&c.,]  said  sum  being  then  and  there  justly  due  to  these  defendants  from 
said  Solinger,  and  that  in  said  suit,  on  Jan.  4,  1676,  said  Solinger  hav. 
iug  no  ground  of  defense  to  said  suit,  and  having  interposed  no 
answer  to  these  defendants^  complaint  therein,  and  without  any  col- 
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InsioQ  between  these  defendants  and  said  Solinger,  and  without  the 
consent  or  procurement  of  said  Solinger,  judgment  was  rendered,  en- 
tered, and  docketed  therein,  in  due  course  of  judicial  proceedings,  and 
in  accordance  with  the  statutes  of  said  State,  in  such  case  made  and 
provided,  and  nut  otherwise,  in  favor  of  these  defendants,  and  against 
said  Solinger,  for  the  sum  of  $1,508.88,  being  the  amount  then  and 
there  due  to  these  defendants  as  aforesaid,  with  interest  and  costs. 
That  on  Jan.  4,  1876,  in  accordance  with  the  statutes  of  said  State, 
execution  was  duly  issued  out  of  and  under  the  authority  of  said 
court,  upon  said  judgment,  and  without  the  knowledge  or  consent 
of  the  said  Solinger,  directed,  &c.,  and  him  commanding,  &c.,  and 
that  by  virtue  of  said  execution,  and  in  obedience  thereto,  and  not 
otherwise,  and  in  accordance  with  law,  and  without  the  consent  of  said 
Solinger,  said  sheriff^  on  the  said  January  4, 1876,  duly  levied  upon  cer- 
tain personal  property  of  said  Solinger  in  said  county,  and  then  in  his 
exclusive  possession  and  control,  and  in  the  control  or  possession  of 
no  other  person;  but  as  to  whether  the  property  so  levied  upon  con- 
stituted all  the  stock  in  trade  of  said  Solinger,  or  as  to  what  was 
the  value  thereof,  these  defendants  cannot  state. 

These  defendants  deny  that  at  the  time  of  the  issuing  of  said 
execution,  they  had  reasonable  cause  to  believe  that  the  said  Solinger 
was  insolvent,  and  knew  that  a  fraud  upon  the  bankrupt  law  was 
thereby  intended,  and  they  deny  the  same,  and  aver  that  said  Solin- 
ger was  not  bankrupt  or  insolvent. 

And  said  defendants  aver  that  the  said  complainant  is  in  no  wise 
entitled  to  the  possebsion  of  said  property,  but  that  the  said  sheriff  is 
3ntitled  thereto,  and  should  be  allowed  to  sell  the  same,  and  pay  and 
satisfy  said  judgment  in  fulL 

That  said  sheriff  and  these  defendants  have  been  enjoined  and  re- 
strained from  selling  or  disposing  of,  or  removing  said  goods,  to  the 
great  damage  and  injury  of  these  defendants,  and  to  their  damage 
to  the  amount  of  $500,  and  which  snm  these  defendants  claim  and 
insist  shall  be  allowed  herein. 

That  all  said  judicial  proceedings,  in  said  marine  court,  were  in- 
stituted, and  said  judgment  obtained,  and  execution  issued,  and  levy 
made,  in  the  utmost  good  faith  on  the  part  of  these  defendants,  and 
without  any  collusion  with  said  Solinger,  and  that  each  of  said  acts 
and  things  were  done  and  performed  in  due  course  of  law,  and  ac^ 
cording  to  the  statutes  of  the  State  of  New  York. 

And  these  defendants  deny  that  said  goods  and  property  were 
vested  in  said  complainant  by  virtue  of  said  bankruptcy  proceedings, 
or  otherwise. 

All  of  which,  &c. 
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PRIME    v.    THE    TWENTY-THIKD    STREET    R. 

R.  CO. 

iTcw  Tori  Superior  Courts  Special  Term;  Janimry^ 

1876. 

Btbbet  Railboads. — ^Leayino  Snow  m  Highway.—  Constbuction 

OF    CORFO&ATB     FRANCHISES. — ^INCIDENTAL    P0WER8. — ^InDITID- 

UAL  Action  to  Enjoin  Public  Injurt. — ^Injxtnction. 

An  in  junction  lies  at  the  snit  of  an  abutting  house-owner,  to  enjoin 
street  railroad  company  from  •  leaving  the  snow  which  it  removes 
from  its  tracks,  heaped  up  between  them  and  plaintiff's  premises 
for  a  longer  period  than  reasonably  requisite  for  taking  it  awny. 

William  C.  Prime  sued  the  defendants  to  enjoin 
them  from  throwing  snow  from  their  track,  and  leav- 
ing it  in  heaps  on  the  side  of  the  street  in  front  of  his 
house.  The  facts  appear  in  the  opinion.  The  cause 
came  before  the  court  for  trial  upon  the  pleadings. 

Ralph  E.  Prirae^  attorney  for  plaintiff,  Henry  H. 
AndersoTij  counsel.— Cited  22  Edw.  IV.  8,  pi.  24 ;  16 
Mdss.  35  ;  Commonwealth  t?.  Temple,  14  Oray^  69, 75  ; 
People  t).  Cunningham,  1  Den.  524 ;  Spencer  v.  London 
&  Birmingham  Rw.  Co.,  8  Sim.  193;  Sampson  7). 
Smith,  8  /<?.  272 ;  Thorpe  v.  Brumfitt,  L.  JR.  8  Chan. 
App.  650 ;  Goldsmid  n.  Tunbridge  Wells,  &c.  Com.,  1 
Id.  349;  Lane  v.  Newdigate,  10  Yes.  192;  Ball  %. 
Ray,  L.  R.  8  Ch.  App.  467 ;  Holmes  v.  Upton,  9  Id. 
214;  Goodson  t?.  Richardson,  Id.  221;  Coming  t. 
Troy,  &c.  Fact.,  40  N.  T.  191 ;  Coming  v.  Lowerre,  6 
John^.  Ch.  439 ;  Davis  v.  Mayor,  &c.  of  N,  Y.,  14  N. 
T.  524;  Doolittle  v.  Supervisors  of  Broome,  18  Id. 
166 ;  Milhau  v.  Sharp,  27  Id.  611 ;  Clarke  v.  Black- 
mar,  47  Id.  150. 
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Flanagan  &  Bright^  defendants'  attorneys.  Os- 
horn  E.  Bright^  of  connseL 

Sedgwick,  J. — ^The  track  of  the  defendants'  railway 
is  in  part  upon  Twenty-third  street,  from  the  North  to 
the  East  river.  The  plaintiff  is  owner  of  the  fee  of  a 
house  and  lot  upon  that  street,  and  he  resides  there. 
He  has  no  estate  or  interest  in  the  soil  of  the  street. 

In  the  winter  season  of  1874-6,  the  defendant  was 
in  the  habit  (soon  after  the  beginning  of  each  snow 
storm)  of  sending  over  its  track  snow  plows,  as  they 
are  called.    The  effect  was  that  the  snow  npon  the 
track  was  pushed  therefrom  to  the  side,  upon  the 
street.    A  thin  layer  of  snow  would  be  left  over  the 
top  of  the  track.    A  part  of  the  snow  at  the  side 
would,  from  time  to  time,  be  pushed  back  by  passing 
vehicles,  or  fall  back  upon  the  track.    Frequently,  in 
the  daytime,  water  from  the  melting  of  the  snow  would 
run  and  remain  upon  the  track.    This  water,  if  not 
removed,  would  freeze  at  night,  and  prevent  the  run- 
ning of  cars.    To  keep  the  track  fit  for  the  running  of 
cars,  after  the  plow  had  passed,  laborers  would,   in 
some  instances,  throw  upon  the  pile  at  the  side  what 
snow  was  still  upon  the  track,  that  they  could  shovel 
up,  and  a  sweeper,  so  called,  would  be  constantly  sent 
upon  the  road,  with  revolving  brushes,  which  would 
throw  upon  the  pile  at  the  side  the  thin  layer  of  snow 
left  upon  the  track,  and  the  water  from  the  melted 
snow.    These  acts  would  be  continued  as  long  as  they 
were  necessary  to  the  keeping  of  the  track  in  good 
order.     The  result  was  that  the  pile  would  freeze, 
throughout  the  most  of  its  mass,  to  the  hardness  of  ice. 
The  size  of  this  pile  was  greater  or  less  according  to 
the  severity  of  the  snow  storms  and  the  temperature 
of  the  air  between  the  storms,  and  varied  from  eighteen 
inches  to  three  feet  in  height.    Its  width  at  the  base 
was  at  least  as  great  as  its  height.    It  was  prolonged 
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through  the  length  of  Twenty-third  street  by  the  side 
of  the  track.  This  ridge,  hardened  by  settling  and 
freezing,  so  occnpied  that  part  of  the  street  on  which 
it  rested,  that  snch  part  could  not  be  used  for  any  of 
the  pmposes  for  which  a  street  is  generally  nsed.  In 
snbstance,  the  strip  of  highway  occupied  by  the  ridge 
of  snow  ceased  to  be  capable  of  public  use — ^unless  this 
occupation  was,  by  reason  of  the  defendant's  franchise, 
a  public  use.  These  acts  and  this  condition  of  things 
continued  for  several  weeks  in  the  winter  of  1874-5, 
and  indeed  until  the  high  sun  of  the  spring  had  melted 
the  snow  greatly,  and  then  city  officers  caused  it  to  be 
broken  up  by  pickaxes.  Although  the  winter  of 
1874-5  was  unusually  cold,  it  is  probable  that  every 
winter  there  will  be  occurrences  of  the  same  character,, 
and  with  the  same  effect ;  and  the  defendants  claim  ta 
do  hereafter  what  they  have  done  heretofore. 

This  exclusion  of  the  public  from  the  use  of  the 
strip  of  the  public .  street,  as  described,  is  a  public 
nnisance,  unless  the  defendant  has  a  right  to  do  what 
has  resulted  in  the  exclusion.  If  the  acts  of  the  de- 
fendant  are  lawful,  the  inconvenience  and  damage  suf- 
fered from  them  by  the  public  or  the  plaintiff  do  not 
niake  the  acts  wrongful.  If  the  acts  of  the  defendant 
are  unlawful,  damage  from  them  gives  a  cause  of 
action  (Kellinger  v.  Forty-second  Street  R.  R.,  50  If. 
Y'  206,  210). 

The  defendants'  rights  depend  upon  the  terms  of 
its  charter  or  grant  of  privileges  in  chapter  823,  Laws 
of  1869,  May  10.  It  has  the  "right,  privilege  and 
franchise,  to  construct,  operate  and  use  a  railroad  with 
a  double  track,"  and  the  necessary  turnouts  and 
switches.  It  is  "  authorized  and  empowered  to  lay, 
construct  and  operate  a  railroad  "  with  a  double  track, 
through  and  along  Twenty-third  street,  and  in  all  cases 
"  the  use  of  said  street,  for  the  purpose  of  said  rail- 
road, as  herein  authorized,  shall  be  considered  a  public 

Vol.  I. 
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use,  consistent  with  the  nses'*  for  which  the  Mayor, 
Aldermen  and  Commonalty  of  the  city  hold  said 
street.  It  is  specially  provided  that  such  railroad  shall 
ran  as  often  as  the  convenience  of  passengers  shall  re- 
quire, and  shall  be  subject  to  such  reasonable  regula- 
tions, in  respect  thereto,  as  the  common  council  shall' 
ordain. 

The  rules  of  construction  in  such  a  case  are  settled 
by  1  JR.  8.  GOO,  §  3  (vol.  1  of  EcfmoncPs  Ed.  p.  557) : 

"  In  addition  to  the  powers  enumerated  in  the  first 
section  of  this  title,*  and  to  those  expressly  given  in 
its  charter,  or  in  the  act  under  which  it  is  or  shall  be 
incorporated,  no  corporation  shall  possess  or  exercise 
any  corporate  powers,  except  such  as  shall  be  necessary 
to  the  exercise  of  the  powers  so  enumerated  and  given.'  * 
The  rule  would  have  been  the  same  at  common  law. 
"  No  rule  of  law  comes  with  a  more  reasonable  appli- 
cation, considering  how  lavishly  charter  privileges 
have  been  granted.  As  corporations  are  the  mere 
creatures  of  law  .  .  .  it  is  perfectly  just  and 
proper  that  they  should  be  obliged  strictly  to  show 
their  authority  for  the  business  they  assume,  and  be 
confined  in  their  operations  to  the  mode,  and  manner, 
and  subject-matter  prescribed"  (2  Keifd  Comm.  299. 
Page  298  to  same  effect,  is  cited  in  Halstead  t).  Mayor, 
&c.  of  New  York,  3  N.  T.  433). 

In  Auburn  and  Cato  Plank  Road  Co.  v.  Douglass 
(9  iT.  T.  444),  the  learned  court  (in  speaking  of  the 
extent  or  quantum  of  a  franchise,  which  may  be  in  a 
sense  distinguished  from  a  i)Ower),  said,  p.  463:  "A 
corporation  is  strictly  confined  to  the  privileges  con- 
ferred by  its  charter,  and  can  take  no  implied  rights 
as  against  the  law-making  power,  a  fortiori  should 
it  not  be  permitted  to  encroach  by  implication  upon 

*  Title  8  of  chap.  18,  entitled   "  Of  tbo  Power.^,  Privileges,  and 
Liabilities  of  Corporations.'* 
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the  rights  of  individuals  who  are  in  no  respect  parties 
to  the  compact  between  the  legislature  and  such  cor- 
poration." It  was  said  the  case  involved  "  the  great 
question  whether  acts  of  the  legislative  power,  con- 
ferring sx)ecial  privileges,  and  parceling  out  the  sov- 
ereign rights  of  the  people,  are  to  be  construed  strictly 
according  to  their  terms,  or  liberally  with  a  view  to 
make  the  grant  as  beneficial  as  possible  to  the  grantee  ; 
whether  corporations  are  to  be  content  with  what  is 
expressly  conceded  to  them  by  their  charters,  or  are 
to  encroach  beyond  the  terms  of  those  charters  upon 
the  legislative  power,  and  upon  the  rights  of  indivi- 
duals, and  to  take  by  implication  whatever  may  be 
necessary  or  convenient  for  the  exercise  or  essential 
to  the  value  of  their  corporate  rights."  The  court 
then  examined  the  views  of  Chancellor  Kent,  as  ex- 
pressed in  his  Commentaries,  that  in  a  grant  of  fran- 
chise, there  was  an  implied  obligation  on  the  part  of 
the  State  not  to  grant  another  franchise  competing 
with  the  first,  and  destructive  of  the  value  of  its  first. 

Another  case  in  illustration  is  the  Matter  of  Boston 
and  Albany  R.  R.  Co.  (53  If.  T.  574).  The  company 
claimed  the  right  to  take,  for  purposes  of  its  railway, 
land  held  by  the  village  of  Greenbush  in  trust  for  the 
use  of  the  public  as  a  public  park  or  common.  Its 
j>ower  in  that  respect  was,  by  the  statute,  "  to  acquire 
title  to  any  real  estate  required  for  the  purposes  of 
the  incorporation."  But  the  court  held  that  this  did 
not  include  projyerty  already  in  public  use  under  the 
sanction  of  the  law.  There  was  no  implied  supremacy 
of  the  particular  public  use  over  every  other  known  to 
the  Law,  so  as  to  permit  a  railroad  corporation  to  over- 
ride every  other  appropriation  of  property  to  other 
public  use. 

Undoubtedly,  if  the  legislature  has  constitutionally 
given  the  defendant  the  right  it  claims  here,  that  right 
is  dominant,  and  superior  to  every  other  conflicting 
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right  that  else  would  have  belonged  to  the  public  or 
the  plaintiff.  But  first,  it  must  appear  that  the  legis- 
lature has,  in  fact,  given  this  dominant  and  superior 
right. 

To  sustain  the  defendants'  claim,  the  true  construc- 
tion of  the  statute  must  show  that  the  thing  granted 
— Yiz.y  the  franchise — ^has  appended  to  it,  as  a  neces- 
sary part  of  it,  the  right  to  use  the  strip  of  street  ex- 
clusively as  described,  or  that  such  use  is  necessary  to 
the  enjoyment  of  or  exercise  of  isome  power  given  by 
law: 

1.  The  grant  is  of  the  franchise  to  "lay,  construct, 
and  operate"  a  railroad  through  Twenty-third  street, 
and  the  use  of  the  street  for  that  purpose  is  a  public 
use.  The  use  of  no  more  of  the  street  is  granted  than 
is  necessary  for  the  operation  of  the  railway.  After 
the  snow  has  been  cleared-  from  the  track,  ite  remain- 
ing on  the  street,  at  the  side,  has  nothing  to  do  with 
it,  and  does  not  in  any  way  affect  the  operation  of  the 
railway,  using  that  term  in  whatever  way  it  may  be 
used.  The  deposit  of  the  snow  on  the  side  has  the 
same  relation  to  the  corporation  that  a  deposit  else- 
where would  have,  and  no  other.  The  use  of  the  side 
has  no  other  relation  to  the  full  existence  of  the  fran- 
chise, than  the  stables  for  the  horses,  and  the  houses 
for  the  cars.  There  must  be  a  place  for  the  snow  and 
stables  and  houses,  but  there  is  no  intimation  in  the 
charter  that  the  State  has  given  a  public  place  for 
them  as  necessary  to  the  grant  of  the  franchise.*  In 
all  these  respects  the  defendant  has  only  private 
rights,  but  is  not  the  transferee  of  any  public  right 
(People  V.  Batchellor,  63  iV.  T.  128, 140). 

The  whole  statute,  taken  together,  presents  nothing 
to  show  that  the  legislature  meant  to  give  in  the  street 

*  See  N.  Y.  and  Canada  R.  R.  Co.  «.  Gunnison,  1  JSun,  496;  N.  Y. 
Central,  &c.  R.  R.  Co.  v.  Metrop.  Qas  Light  Co.,  5  Id.  201. 
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anything  bnt  a  nse  that  might  be  fully  enjoyed,  as  a 
public  use  and  in  common  with  the  public,  although 
with  some  inconvenience  to  the  latter.  If  it  were  pos- 
sible— and  I  think  it  is  far  more  than  possible — to 
avoid  giving  a  construction  which  would  involve  indi- 
rectness on  the  i)art  of  the  legislature,  such  a  construc- 
tion should  not  be  favored.  The  act  says  that  the  use 
it  intends  to  grant  should  be  deemed  consistent  with 
the  uses  for  which  the  city  holds  the  street  in  trust. 
In  finding  out  what  is  the  use  it  intends,  one  should 
not  unnecessarily  be  selected  which  is  in  fact  inconsis- 
tent with  a  public  use. 

The  convenience  and  inexpensiveness  of  using  the 
street,  at  the  side  of  the  track,  for  a  permanent  place 
of  deposit  for  snow,  do  not  create  of  themselves  any 
necessity  that  this  use  of  the  street  is  a  part  of  the 
grant.  If  the  grant  can  exist  in  aU  its  parts  without 
any  such  use,  that  use  is  not  appurtenant  or  appen- 
dant to  the  thing  granted,  there  being  no  previous 
connection  between  the  two.  Such  is  the  rule  in  pri- 
vate grants  (Marvin  v.  Brewster  Iron  Mining  Co.,  55 
Jf.  T.  538,  in  Judge  Polger's  opinion).  "  If  a  man 
grants  to  another  the  fish  in  his  ponds,  the  grantee 
cannot  cut  the  banks  to  lay  the  water  dry,  for  he  may 
take  the  fish  vriith  nets  or  other  engines''  {Park 
Grants,  §  110 ;  ITob.  234  ;  Lord  Darcy  v.  Askwith,  cited 
in  1  Saund.  323).* 

2.  We  consider  is  the  right  claimed  necessary  to 
the  exercise  or  the  enjoyment  of  any  power  of  the 
defendant,  making  a  distinction — ^if  indeed  there  be 
one  in  this  case— between  the  franchise  granted  to  the 
defendant,  and  a  power  of  the  defendant  as  a  corpora- 
tion? The  defendant  claims  that  in  exercising  its 
powers  to  operate  the  road,  it  has  the  right  to  remove 
■        '  -  —  —  - 

*  Compare  Voorhces  u.  Burchard,  55  N,  T,  98 ;  affirming  6  Lans, 
176;  and  see  57  N.  F.  68;  4  Eun,  289;  5  Id.  112;  66  Barb.  801. 
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the  snow  from  its  track  in  the  manner  it  adopts,  and 
therefore  its  right  to  leave  the  snow  at  the  side  where 
it  is  pushed  necessarily  attaches.  It  should  be  con- 
ceded that  the  defendant  has  the  right  and  x>ower  to 
remove  the  snow  in  the  manner  shown  by  the  testi- 
mony, and  for  this  purpose  to  use  the  street  on  the 
side  of  the  track.  This,  however,  is  because  it  is  part 
of  the  act  of  removal.  Any  further  use  of  the  street 
is  not  necessary  to  the  removal.  There  is  no  necessary 
connection  between  the  removal  and  the  protracted  use 
of  the  street,  and  that  construction  should  be  avoided 
of  which  the  result,  as  incidental  to  the  right  to 
remove  snow,  is  a  right  to  use  the  street  in  a  manner 
which,  according  to  the  grant,  is  not  necessary  to  the 
operation  of  the  road. 

Again,  seeing  that  the  act  does  not  make  a  specific 
grant  of  the  use  of  the  street  for  the  purpose  claimed, 
and  does  not  specify  any  particular  manner  of  remov- 
,ing  the  snow,  or  any  particular  place  where  it  may  be 
left,  the  right  of  selection  is  in  the  defendant.  There 
is  no  evidence  of  an  intention  to  absolve  them  from  those 
general  duties  which  are  imposed  by  law  upon  all  others. 
The  power  of  selection  is  limited  by  the  obligation  not 
to  infringe  upon  public  or  private  rights.  The  particular 
strip  in  question  cannot  be  the  privileged  place  of  an 
infraction  of  the  law,  any  more  than  would  be  a  more 
distant  piece  of  highway. 

Practically,  to  sustain  the  defendant's  claim,  we 
must  read  the  act  as  if  it  had  named  the  street  on  the 
side  of  the  track  as  the  place  where  the  snow  might 
lawfully  remain.  Otherwise  it  might  be  construed 
that  other  parts  of  the  street  might  be  used,  if  the 
company  chose  another  part,  because  of  greater  conve- 
nience to  the  operation  of  the  road.  The  only  reason 
for  giving  either  construction  is  that  the  very  great 
convenience  of  having  a  place  on  the  highway  as  a 
place  of  deposit,  coupled  with  the  ruinous  expense  of 
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lemoving  the  snow  from  the  side,  make  a  case  of 
necessity  for  the  oi)eration  of  the  road.  The  evidence 
shows,  I  think,  that  it  would  be  more  convenient  for 
the  operation  of  the  road,  in  some  sense,  if  the  snow 
could  be  removed  a  further  distance  from  the  track,  and 
at  a  somewhat  greater,  but  not  ruinous  expense.  The 
result  would  be  that,  under  their  charter,  the  company 
could  lawfully  select  the  most  convenient — ^and  least 
expensive  in  cost  of  moving — ^part  of  Twenty-third 
street,  wherever  it  was  for  a  place  of  deposit  for  the 
snow,  as  necessary  to  the  operation  of  the  road. 

The  defendant  has  the  right  to  remove  snow  from 
its  tracks,  because  otherwise  the  road  could  not  be 
"operated."  It  has  the  right  to  use  the  street  at  the 
side,  so  far  as  this  is  necessary  to  such  removal.  But 
at  the  point  the  necessity  ceases,  the  right  to  use  the 
highway  ceases.  All  other  acts  of  omission  or  com- 
mission, which  involve  a  use  of  the  street  for  snow,  are 
unauthorized  and  unlawful.  This  is  in  analogy  to  the 
rule,  as  to  the  rights  of  way  from  necessity,  and  as  to 
the  use  of  the  highway.  After  the  reasonable  use  of 
the  highway  has  been  expended,  a  further  use  becomes 
an  obstruction,  and  there  is  a  duty  on  the  part  of  the 
I)erson  causing  it  to  remove  it  from  the  highway  (Peo- 
ple V.  Cunningham,  1  DeniOj  624  ;  3  CMtty  on  Or.  PL, 
notes  to  indictments  for  nuisances  to  highway  by  act- 
ual obstruction).  After  the  time  had  elapsed,  which 
would  be  reasonably  required  for  the  taking  away  of 
the  snow  from  the  street,  after  it  had  been  pushed  from 
the  track,  the  defendant  became  responsible  for  its 
remaining  there  and  its  being  a  public  nuisance. 

It  seems  to  me,  that  the  defendant  was  not  so  per- 
forming a  legal  duty,  in  removing  the  snow  from  its 
track  under  its  obligation  to  keep  its  cars  running, 
that  it  cannot  be  held  responsible  for  any  conse- 
quences of  the  removal.  The  duty  it  thus  performs  is 
attached   to,    and   a   modification   of    its   grant   of 
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privileges  and  franchises.  In  removing  the  snow,  the 
defendant  was  enjoying  its  grant.  It  is  not  necessary 
to  consider  whether,  under  all  circumstances,  the 
defendant  was  obliged  by  law  to  clear  its  track  of 
snow. 

I  am,  further,  of  opinion  that  the  plaintiff  suffers 
an  injury  peculiar  to  himself  from  the  public  nuisance, 
and  can  maintain  this  action.  The  evidence  satisfies 
me  that  his  house  is  not  so  valuable  as  it  would  have 
been  but  for  the  obstruction  of  the  street.  The  ob- 
struction contiQued  through  a  great  part  of  the  sea- 
son, when  the  duties  and  pleasures  of  society  were 
most  urgent  and  multiplied.  An  isolated  house,  with 
no  means  of  communicating  with  the  world,  would 
have  little  value.  The  obstruction  was  a  daily  burden 
upon  the  access  to  the  premises  that  made  them  less 
desirable  to  live  in  and,  to  that  extent  at  least,  less 
saleable.  Beyond  this,  the  inconveniences  caused  had 
effects  peculiar  tx)  houses  upon  the  street  (Milhau  v. 
Sharp,  27  H".  T.  611,  628;  Craig  v.  Rochester  City,  &c. 
R.  R.  Co.,  39  Id.  404;  Clarke  v.  Blackmar,  47  Id.  160; 
Kellinger  v.  Forty-second  Street  R.  R.  50  Id.  206,  210). 

I  have  now  to  consider  several  positions  taken  by 
the  learned  counsel  for  the  defendant  which  have  not 
been  definitely  alluded  to. 

It  is  urged  that  by  the  testimony  there  is  no  place 
to  which  snow  could  be  carried  without  ruinous  ex- 
pense. As  to  the  place,  it  does  not  appear  satisfactorily 
that  snow  taken  up  within  the  period  of  time  within 
which  we  think  it  the  duty  of  the  company  to  remove 
it,  would  be  so  impure  that  it  could  not  properly  be 
thrown  in  the  river.  The  testimony  is  not  sufficient 
to  show  that  it  would  be  impossible,  or  greatly  diffi- 
cult or  exi)ensive  to  procure  other  places  of  deposit. 
Pull  credence  is  given  to  the  testimony  of  the  defend 
ant  OD  this  point ;  but  it  does  not  appear  that  exhaus- 
tive efforts  have  been  made  to  ascertain  and  procure 
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Bucli  places.  As  to  the  expense,  the  testimony  that 
tends  to  measure  it,  is  not  sufficiently  definite  to  en- 
able one  to  say  what  in  fact  it  would  be.  There  is  no 
doubt  it  would  be  large,  but  the  calculations  on  the 
subject  are  indefinite.  I  should  have  supposed  that  it 
would  have  been  practicable  to  ascertain  what  it  would 
cost  to  remove  the  body  of  snow  that  falls  on  the  track 
any  given  distance.  But  are  the  difficulty  of  finding 
places,  and  the  expense  to  be  considered  in  construing 
the  charter,  and  in  determining  whether  that  meant 
that  the  street  on  the  side  should  be  used  ?  I  am  of 
opinion  that  the  legislature  had  no  regard  to  the  ex- 
pense, or  to  the  matter  of  profit.  On  the  one  hand,  a 
rate  of  fare  was  fixed  ;  on  the  other,*  the  grant  was  to 
be  given  to  such  as  chose  to  offer  the  highest  sum  for 
it.  It  is  to  be  implied  from  that  that  no  inducement  of 
profit  or  inexpensiveness  was  held  out.  If  the  expense 
was  not  considered  by  the  charter,  certainly  the  diffi- 
culty of  finding  a  place  was  not,  inasmuch  as  expend- 
ing a  sufficient  amount  would  find  the  places.  As  we 
have  said,  the  controlling  consideration  in  construing 
the  charter  is,  that  by  its  terms  the  protracted  use  of 
the  street  as  a  place  for  the  snow,  is  not  a  part  of  the 
use  of  the  street  for  the  operation  of  the  railroad. 

It  is  further  said  that  the  snow-fall  is  so  great  in 
this  city  that  even  if  the  defendant  threw  no  snow  to 
the  side  of  its  track,  there  would  still  be  such  heaps 
and  piles  that  access  to  the  curb  in  front  of  the  house 
would  not  be  possible,  or  at  least  would  be  as  difficult 
as  it  was  last  winter.    It  cannot  be  denied  that  the  de- 
fendant's acts  increase  the  obstruction.     Prom  that 
increase  the  plaintiff  should  be  protected,  while  he 
must  bear  what  is  unavoidable  in  the  course  of  nature. 
At  least  he  is  entitled  to  that  earlier  opening  of  the 
street  that  would  come  in  the  spring,  if  the  snow  piled 
up  by  the  defendant  was  not  frozen  and  hardened  by 
the  processes  used  by  the  defendant. 
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The  plaintiffs  claim  is  resisted,  because  he  con- 
tributed to  the  wrong  he  complains  of  by  wrongfully 
and  unnecessarily  throwing  snow  from  his  sidewalk 
upon  defendant's  track.  It  is  proven  that  he  habitu- 
ally threw  this  snow  into  the  street  between  the  curb 
and  the  rail  nearest  the  curb.  This  was  not  wrongful. 
Such  a  clearing  of  the  sidewalk  was  directed  by  the 
city  ordinance,  and  had  regard  to  the  convenience  and 
health  of  foot  passengers.  These  gave  rise  to  a  right 
superior  to  that  of  persons  using  vehicles  in  the  road- 
way. There  is  a  conflict  of  evidence  as  to  whether  the 
plaintiff  did  not  on  some  occasions  in  the  winters  of 
1874-5,  cause  his  laborers  to  throw  snow  on  the  de- 
fendant's track.  If  he  did,  he  did  it  only  on  a  few 
days,  and  what  then  happened  did  not  affect  the  acts 
of  defendant  done  on  other  days,  and  over  a  much 
longer  time.  By  the  evidence  of  Mr.  Sharp,  excepting 
the  days  when  it  is  alleged  the  plaintiff  threw  snow  on 
the  track,  the  snow  from  plaintiff's  sidewalk  was  not 
thrown  upon  the  top  of  the  ridge  made  by  the  defend- 
ant, but  against  its  sides.  In  that  the  plaintiff  used  a 
part  of  the  street  he  might  lawfully  use  for  the  pur- 
pose. 

The  defendant,  therefore,  should  be  enjoined  from 
forming  upon  Twenty-third  street,  at  the  side  of  its 
track,  piles  out  of  the  snow  removed  from  its  track  by 
the  snow-plow  or  other  means,  except  for  the  purpose 
of  having  the  same  taken  away  within  a  time  reason- 
ably required  for  such  taking  away. 

It  is  argued  that  such  an  injunction  is  too  vague  in 
its  requirements,  and  that  no  one  can  separate  the 
snow  pushed  to  the  side  by  the  plow,  and  the  snow 
otherwise  placed  there.  I  do  not  feel  that  there  will 
be  difficulty  in  complying  with  the  injunction.  What 
is  reasonable  time  has  been  proved,  even  when  it  was 
necessary  to  show  that  to  convict  of  the  offense  of 
public  nuisance  in  using  unreasonable  time.    Atten- 
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tion  will  discover  what  part  of  the  snow  at  the  side 
comes  from  the  track.  Courts  of  equity  have  required 
the  exercise  of  as  much  discrimination  and  judgment 
as  will  be  called  for  in  the  present  case  (Aikin  v.  The 
Western  Railroad  Corporation,  20  JF.  T.  370 ;  McKeon 
V.  See,  51  Id.  300,  aflirming  4  Robertson,  449).* 

I  have  not  neglected  to  give  respectful  attention  to 
the  opinion  of  the  learned  judge,  who  decided  the 
motion  for  a  preliminary  injunction,  in  Johnson  v. 
The  Christopher  and  Tenth  Street  R,  R.  Co.,  adversely 
to  it.  I  would  gladly  have  followed  that  decision 
without  further  examination,  if  it  had  been  made 
upon  a  final  hearing.  The  present  case  being  a  trial 
of  the  issues,  called  for  such  an  examination  of  the 
merits,  that  I  have  come  to  the  opinion  I  have  ex- 
pressed.! 

♦  And  modifying  McEeon  «.  Lee,  28  How,  Pr.  238. 
t  The  decision  on  the  motion  for   a  preliminary  inquisition  in  the 
case  referred  here  to  is  as  follows: 

Common  PUas, — Special   Term  {February^    1875).     Johit  Taylou 
Johnston  tr.  The  Christofhsr  and  Tbnth  Stbbet  Railboad  Co. 

H.  n,  Anderson^  for  plaintiff. 

O.  E,  Bright^  for  defendants. 

KoBiKsoN,  J. — The  present  is  a  motion  for  an  injunction  pendente 
lite,  made  by  the  plaintiff  as  owner  of  a  dwelling  house  and  stables, 
occupied  by  him,  and  situate  on  the  southwest  corner  of  Fifth 
Avenue  and  Eighth  street,  in  this  city,  against  the  defendants,  a 
railroad  corporation  exercising  the  franchise  of  running  and  openi- 
ting  a  railroad  with  a  double  track  in  and  through  Eighth  street, 
and  past  the  premises  of  the  plaintiff,  under  the  grant  made  by  chap. 
801  of  the  Laws  of  1878,  to  Lewis  May  and  others.  The  plaintiff 
complains  that  the  only  and  convenient  mode  of  access  which  he  has, 
and  for  a  long  time  has  enjoyed,  to  his  said  premises,  for  various 
purposes  incident  to  his  domestic  affairs,  and  the  use  of  his  basement, 
yard  and  stables,  is  by  way  of  Eighth  street,  and  that  such  conveni- 
ent and  accustomed  access  to,  and  use  of  his  premises  is  unlawfully 
obstructed,  after  falls  of  snow,  by  defendants'  use  of  snow-plows, 
and  sweeping  or  brushing  machine,  in  removing  the  snow  and  ice  from 
off  their  tracks  into  the  space  between  the  lines  of  their  track  and 
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The  judgment  (omitting  formal  jmrts)  was  settled 
in  the  following  form : — 

"  Adjudged  that  the  defendant,  the  Twenty-third 

^-  '  - 

the  curb  and  gutter,  and  oo  to  the  sidewalk  in  front  of  his  premises 
on  said  street,  thereby  heaping  up  the  snow  and  ice,  and  leaving^ 
it  in  so  abrupt  a  ridge  in  such  a  space  as  prevents  him  from  ordinary 
access  to,  and  use  of  his  said  premises ;  that  he,  in  obedience  to  the 
ordinance  of  the  city  (article  1  of  chap.  28),  removes  the  snow  and 
ice  from  the  sidewalk  and  gutter  on  said  street  opposite  his  premises, 
and  leaves  it,  so  as  to  admit  of  a  convenient  pasiiage  by  horses,  sleighs 
and  carriages,  but  such  disposition  thereof  is  interrupted  and  disar- 
ranged by  such  use  by  the  defendants  of  their  snow-plows,  and 
sweeping  or  brushing  machines,  shovels,  and  other  means,  that  throw 
to  the  sidewalk  and  gutters,  the  ice  and  snow  that  he  had  previ- 
ously cleared  therefrom,  thereby  making  it  impossible  for  him  to  obey 
said  ordinance,  and  exposing  him  to  the  penalty  thereby  imposed. 
This  substantially  constitutes  the  gravamen  of  the  complaint,  and  of 
the  special  injury  which  plaintiff  alleges  he  sustains  by  such  acts  of 
the  defendants.  Upon  this  case  an  injunction  is  asked.  In  response 
to  this,  defendants  show,  that  the  means  adopted  by  them  in  the  use 
of  their  snow-plows  and  sweeping  or  brushing  machines,  are  but  such 
as  are  commonly  and  ordinarily  used  by  railroads  for  efficiently  re- 
moving snow  from  off  their  tracks,  so  as  to  fit  them  for  the  early  and 
speedy  transit  of  passenger  cars,  and  that  they  have  therein  done  no 
unnecessary  or  intentional  damage  to  any  one.  In  deciding  the  pre- 
sent motion,  it  becomes  necessary,  briefly,  to  consider  the  relative 
rights,  duties,  and  privileges  of  the  respective  parties. 

The  streets  and  avenues  of  this  city  are  held  and  enjoyed  for  the 
common  and  public  use.  No  one,  unless  under  some  special  privi- 
lege conferred  by  statute,  possesses  any  greater  right  therein  than 
another.  Access  to  and  use  of  the  public  streets  in  front  of  or 
adjacent  to  the  premises  of  any  citizen,  or  such  other  use  of  the  pub- 
lic street  as  is  necessary  to  bis  private  purposes,  and  as  usually  en- 
joyed, is  a  right,  which,  if  interfered  with  by  any  unauthorized 
obstruction,  such  interference  becomes  a  private  nuisance,  for 
which,  if  specifically  incommoded,  ho  is  entitled  to  redress  for 
such  injury  as  he  sustains  thereby.  But  such  use  and  enjoyment 
of  the  public  street,  the  title  to  which  is  in  the  public  (as  is  the  case 
in  respect  to  the  streets  in  this  city,  opened  under  any  of  the  public 
laws,  and  as  is  to  be  assumed  in  respect  to  Eighth  street),  even  in- 
cluding that  of  the  ordinary  easement  of  common  passage  and  transit. 
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street  railway  company,  has  the  right  to  remove  the 
snow  from  its  tracks  to  the  side  of  Twenty-third  street 
by  means  of  a  snow-plow  and  sweeper,  as  heretofore 

is  dependent  upon  the  legislative  will.  The  streets  and  avenues 
of  the  City  of  New  Turk  are,  with  few  if  any  exceptions,  owned  in 
fee  by  the  public,  and  are  subject  to  the  absolute  control  of  the  Leg- 
islature, by  which  they  may  be  entirely  closed  (as  has  been  done 
in  various  instances),  without  redress  to  any  one  accustomed  to  use 
them,  or  whose  use  thereof  constitutes  a  main  incident  to  the 
ownership  of  the  adjacent  property.  If  deemed  necessary  or  proper 
by  the  Legislature,  it  may  grant  the  use  of  a  street  or  avenue 
to  the  exclusive  purposes  of  a  railroad,  or  to  any  other  particular  kind 
of  traffic,  aud  exclude  therefrom  all  others  of  a  different  character. 
This  power  of  the  Legislature,  while  absolute,  is  only  subject  to  moral 
control,  operating  upon  the  consciences  of  legislators  as  to  their  duty 
in  enacting  such  laws,  as  will  insure  the  greatest  good  to  the 
greatest  number,  and  inflict  no  unnecessary  injury  upon  any  one.  In 
the  course  of  legislation  cases  are  constantly  occurring  where  laws  are 
enacted  for  the  public  good,  which  seriously  prejudice  the  interests  of 
particular  individuals,  and  this  constitutes  bat  such  a  sacrifice  of  priv- 
ate interests  as  every  one  is  in  a  greater  or  less  degree  called  upon  to 
make  for  the  benefit  of  the  community  in  which  he  lives. 

The  grant  by  the  Legislature  of  such  a  franchise  as  that  held  and 
enjoyed  by  the  defendants,  confers  upon  the  grantees  a  special  privi- 
lege beyond  that  which  is  possessed  by  any  citizen  as  of  eommon  right 
(Bank  of  Augusta  v.  Earle,  13  Peters,  596).  To  the  extent  of  the  legis- 
lative grant  under  consideration,  it  confers  privileges  and  imposes  duties 
to  be  performed  for  the  convenience  or  benefit  of  the  public.  The 
right  to  thus  run  and  operate  a  railroad  through  one  of  the  public 
streets,  while  inconsistent  with  the  easement  enjoyed  in  common 
by  every  citizen,  is  dominant  And  paramount  thereto,  and  such  common 
right  must  yield  and  become  subordinate  to  the  purposes  of  the  fran- 
chise. The  special  privilege  conferred  by  the  Legislature  involves 
not  only  what  is  given  or  conferred  in  express  terms,  but  also,  as 
incidents,  all  such  other  powers  as  shall  be  necessary  or  essen- 
tial to  the  exercise  of  these  so  enumerated  and  given.  All  incon- 
sistent statutes  and  city  ordinances  are  to  that  extent  repealed. 
As  to  all  interferences  with  such  a  grant,  Chancellor  Kent  says 
(8  Com,  459):  *^The  common  law  contained  principles  applicable 
to  this  subject,  dictated  by  sound  judgment  and  enlightened  mo- 
rality.    It  declared  all  such  invasions  of  franchises  to  be  nuisances, 
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used  by  the  defendant,  for  the  purpose  of  enabling 
its  cars  to  pass  along  the  tracks.  It  is  further  ad- 
judged that  the  defendants,  the  Twenty-third  street 

and  the  party  aggrieved  has  his  remedy  at  law  by  an  action  on  the  case 
for  the  disturbance,  and  in  modern  practice  he  usaally  resorts  to  chan- 
cery, to  stay  the  injarions  interference  by  injunction."  As  to 
incorporated  railroads,  this  protection  is  further  ensured  by  section 
42  of  the  general  railroad  act,  which  makes  it  highly  penal  to  stop 
or  obstruct  their  operation.  With  the  rights  thus  conferred  with  a 
view  to  the  public  convenience,  the  duty  is  also  imposed  upon  the 
grantees  of  such  a  franchise  ^*to  provide  and  maintain  facilities  for 
accommodating  the  public  at  all  times,  with  prompt  and  convenient 
passage  "  (3  Kent,  Oom.  458-0).  In  the  adoption  by  the  defend- 
ants of  the  use  of  the  snow-plow  and  sweeping-machine,  for  the  pur- 
pose of  speedily  removing  the  newly-fallen  snow  from  their  tracks, 
it  abundantly  appears  that  in  order  to  perform  the  duty  imposed 
upon  them  by  law,  this  use  of  such  machines  affords  the  only  known 
means  by  which  it  may  l>e  accomplished  efficiently  and  economically. 
On  the  argument  this  being  made  clearly  to  appear  by  the  opposing 
affidavits,  it  is  still  argued  by  plaintiff's  counsel  that  his  clients  were 
injured  by  the  defendant's  suffering  the  snow  thus  swept  by  such 
machines  on  to  the  intervening  space  in  the  street,  between  the  rail- 
road tracks  and  the  sidewalk,  to  remain  in  conjunction  with  the  snow 
he,  in  compliance  with  the  city  ordinance,  had  shoveled  or  thrown 
from  off  his  own  sidewalk  and  street  gutter,  and  had  reduced  or  fash- 
ioned into  a  passable  roadway,  as  by  so  doing  they  destroyed  such 
roadways  and  formed  heaps  of  snow  therein  as  rendered  them  impas- 
sable by  ordinary  vehicles,  and  constituted  such  an  unauthorized  inter- 
ference with  his  access  to  his  own  premises  as  entitled  him  to  a  remedy 
by  injunction.  This  argument  is  founded  upon  a  misconception  of  the 
relative  rights  and  duties  of  these  parties.  It  would  be  entitled  to 
some  force  were  it  urged  as  between  parties  having  a  common  right 
in  the  public  street.  Should  any  person  vested  with  no  special  privi- 
lege attempt  to  do  this  for  his  own  convenience,  in  facilitating  the 
passage  of  heavy  vehicles,  or  those  of  such  character  as  required  for 
their  convenient  passage  that  the  snow  should  be  removed  from  their 
tracks,  as  is  required  for  the  passage  of  railroad  cars  of  the  defendants, 
it  might  fairly  be  a  question  to  what  extent  one  citizen  might  thus,  on 
occasions,  persistently  and  to  such  extent,  subject  the  public  street 
to  his  own  private  convenience  and  to  the  inconvenience  and  special 
injury  of  others;  but  in  consideration  of  the  entirely  different  privi- 
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railway  company,  be,  and  it  is  hereby  restrained  from 
leaving  the  snow  so  removed  heaped  np  between  said 
track  and  the  plaintiff 's  premises,  known  as  Number  38 

leges  and  duties  of  the  parties  to  this  action  in  or  to  the  use  of  Eighth 
street,  it  seems  clear  that  the  defendants,  by  virtue  of  their  franchise, 
fully  possessed  the  right,  as  against  the  plaintiff  and  every  one  else, 
to  adopt  the  summary  mode  complained  of  to  remove  the  snow  and 
ice  from  off  their  tracks,  and  to  such  distance  therefrom  as  to  insure 
its  not  being  again  accidentally  thrown  thereon,  so  as  to  further  ob- 
struct the  passage  of  their  cars;  that  in  thus  exercising  their  privilege 
and  performance  of  the  duty  of  clearing  their  tracke,  no  other  or  fur- 
ther duty  devolved  upon  them  of  subsequently  removing  elsewhere 
from  the  street,  or  its  severance  from  the  mass  of  snow  previously 
accumulated  between  their  tracks  and  the  sidewalk,  or  to  cart  away 
the  additional  amount  they  had  caused  to  be  thus  thrown  thereon 
from  off  their  tracks.  The  enforcement  of  such  a  subsequent  duty 
would  be  in  the  nature  of  an  operative  or  working  injunction ;  manda- 
tory rather  than  prohibitory,  and  finds  no  countenance  in  the  principles 
of  equity  under  which  an  injunction  is  to  be  granted.  The  trivial 
and  accidental  occurrence  of  the  throwing  of  snow  by  the  plows  and 
sweeping-machines  on  to  the  sidewalks  might  be  justified  under  the 
like  principles,  as  before  stated,  as  they  are  parts  of  the  public  street: 
but,  as  it  is  shown  that  the  improved  machines  recently  used  remedy 
any  such  accident,  there  is  no  ground  of  complaint  left  for  considera- 
tion requiring  any  such  summary  remedy  as  an  injunction.  Under 
these  views,  I  am  of  the  opinion  the  motion  for  an  injunction  should 
be  denied,  and  it  is  so  ordered,  with  ten  dollars  costs  to  defendant.'' 


In  the  case  of  The  Chbistopheb  &  Tenth  Street  R,  R.  Co.  v. 
The  Mayor,  &c.  op  New  York,  in  the  Supreme  Court,  a  motion 
for  a  temporary  injunction  was  denied. 

BoNOHUB,  J. — ^In  this  case  the  plaintiffs  own  and  operate,  under  a 
special  charter,  a  railroad  through  Tenth  and  other  street^,  in  the 
city  of  New  York,  and  they  complain  that  the  police  commissioners 
and  the  defendants  are  throwing  the  snow  on  their  tracks  in  such  a 
way  as  to  impede  the  use  of  the  railroad.  I  do  not  understand  any 
cJaim  to  be  made  by  either  the  defendants  or  the  police  commissioners 
that  they  have  the  right  to  generally  place  the  snow  on  the  plaintiffs' 
tracks,  but  the  claim  is  that  the  plaintiffs,  by  their  snow-plows  and 
their  street-sweeping  machiDes,  having  thrown  the  snow  off  the  tracks 
on  the  side  of  the  street,  thereby  making  an  accumulation  that  seri- 
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East  Twenty-third  street,  for  a  longer  period  than  may 
be  reasonably  required  for  the  taking  of  such  snow 
away  from  such  portion  of  Twenty-third  street." 


Costs  were  also  awarded. 


No  appeal  was  taken. 


ously  interferes  with  the  use  of  the  street,  the  defendants  have  the 
right  to  replace  the  whole  or  some  part  of  the  snow  on  the  tracks  to 
improve  the  use  of  the  streets.  The  first  question  raised  is  on  the 
right  to  use  the  means  employed  by  the  plaintiffs  to  clean  their 
tracks,  by  which  the  alleged  obstruction  of  the  street  has  occurred. 
This  subject  has  receiTcd  the  attention  and  thorough  consideration, 
within  a  few  weekH,  of  a  court  possessing  a  jurisdiction  co-ordinate 
with  this  court;  and  aside  from  the  ability  and  learning  of  the  judge 
who  considered  the  case,  that  decision  is  entitled  to  the  same  con- 
sideration as  the  judgment  of  one  of  the  judges  of  this  court. 

The  opinion  delivered  shows  a  thorough  examination  of  the  case, 
directly  on  the  point  in  question ;  and,  even  if  not  fully  concurring,  I 
would  hesitate  in  declining  to  follow  it. 

The  difficulty,  on  the  part  of  those  attempting  to  restrain  the  use 
of  the  means  employed  by  plaintifis  in  clearing  their  tracks,  is  that 
the  legislature  seems  to  have  looked  solely  at  the  railroad  corporations, 
and  the  courts  have  so  construed  the  rights  granted. 

I  shall  therefore  follow,  until  a  contrary  rule  shall  be  made.  Judge 
RoBmsoN's  decision,  especially  as  it  applies  to  this  very  road  on  this 
very  right.  The  only  question  left  is,  whether,  if  the  railroad  com- 
pany have  a  right  to  do  what  they  have  done,  have  the  police  commis- 
sioners the  right  to  undo  it  ? 

It  seems  to  me  this  must  be  answered  in  the  negative ;  because  if  the 
snow  is  so  replaced  on  the  track  the  same  sweeper  can  be  resorted  to 
to  put  it  off;  and  if  the  right  is  so  possessed  to  clean  their  road,  it 
must  carry  with  it  the  light  to  have  the  road  left  free.  The  right  to 
clean  must  include  the  right  to  have  the  road  free  from  interference 
of  this  kind.  Whatever  inconvenience  or  disregard  of  private  right 
there  may  be  in  the  matter,  redress  must  come  from  the  power  that 
placed  matters  where  they  are.  It  is  to  that  the  parties  must  be  re- 
mitted. 


Motion  granted. 
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TOWNSHEND  v.  TOWNSHEND. 

If.  Y.  Supreme  Courts  First  Department}   Special 

Termj  1876. 

B]uircjE&"-PBB8i7Mmoir  OF  PiLTHiBirr. 

In  equity,  a  deed  by  a  wife  directly  to  her  husband,  may  be  treated 
iBTahU* 

Under  an  answer  which  *'  neither  admits  nor  denies,"  defendant  cannot 
take  ad?antag8  of  the  objection  that  a  deed  relied  on  by  plaintiif  iai 
Toid.t 

The  statute  presumption  of  payment  of  mortgages,  &c.,  arising  fronb 
the  mere  lapse  of  time,  though  it  does  not  avail  to  support  a 
a  demand  for  affirmative  relief  against  the  mortgage,  may  avail  to* 
preclude  the  holder  of  the  mortgage  from  claiming  thereunder  as  a. 
lienor  when  made  defendant  in  partition. 

A  creditor  by  an  entire  lien  on  the  whole  premises  is  not  a  necessary 
patty  in  partition  ;  but  if  made  a  defendant,  the  court  may  deter- 
mine the  validity  and  amount  of  the  lien.J 

John  Townshend  brought  this  action  against  Mary 
If.  Townshend,  (his  wife)  and  Mary  S.  Van  Benren,  ag 

*  Tbe  technical  common  law  rule  on  this  subject  and  some  modem 
Rlazatfon  of  it  may  be  traced  in  the  following  cases :  White  v. 
Wager,  25  If.  T.  828;  Winans  v.  Peebles,  82  Id.  438;  Allen  v. 
Hooper,  5Q  Me.  871;  Robertson  v.  Robertson,  25  lawa^  850;  Einna- 
man«.  Fyle,  44  2nd.  275;  Preston  «.  Fryer,  88  Md.  221;  Gebb  v. 
Bo«e,  40  Md.  887. 

As  to  deeds  by  the  husband  to  his  wife, — Bee  Lockwood  v.  Cullin, 
4  M  199  ;  Simmons  v.  Thomas,  48  MU$.  81 ;  Yogt  v.  Ticknor,  48 
N.  EL  242 ;  Orr  v.  Orr,  8  Busk,  156  ;  Plumb  v.  Ives,  89  Oann.  120 ;  Sims 
p.  Rickets,  85  in<f.  181;  Thompson  e.  Mills,  89  Id.  528;  Brook  bank 
9.  Kennard,  41  Id.  889;  Jagers  o.  Jagers,  49  Id.  438;  Beard  v.  De- 
dolpb,  29  Wis.  186;  Dale  «.  Lincoln,  62  III.  22;  Chew  v.  Chew,  88 
70100,405;  Nippea^s  Appeal,  75  Fa.  8t.  472. 

tTo  the  same  effect,  Cheever  «.  Wilson,  9  WaU.  108,  121.  But  a 
Itgid  oonclusion  is  not  admitted,  54  JV.  7.  276. 

)  Compare  Halsted  v.  Halsted,  55  JV.  7.  442. 
Vols. 
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administratrix,  B.  L.  Lackey,  and  others,  for  a  parti- 
tion of  lands. 

The  allegations  of  plain tiif  's  complaint  were  as  fol- 
lows: 

That  he  and  the  defendant,  Mary  N.  Townshend, 
are  in  possession  as  tenants,  in  common,  of  all,  &c., 
[describing  the  premises]. 

Plaintiff  has  an  estate  in  fee  in  the  said  lot,  con- 
slsting  of  one  undivided  half  part  thereof,  as  tenant  in 
common  with  the  defendant,  Mary  N.  Townshend,  who 
has  a  like  estate. 

The  defendant,  R.  L.  Lnckey,  has  a  lease  of  the 
said  premises,  executed  to  him  by  the  mayor,  alder- 
men and  commonalty  of  the  city  of  New  York,  dated 
Oct.  27,  1864,  and  for  a  term  of  one  thousand  years. 

The  defendant,  Mary  S.  Van  Beuren,  as  administra- 
trix of  [&c.],  claims  to  be  the  holder  of  a  mortgage, 
covering  the  whole  of  said  premises,  and  dated  June 
22,  1838,  and  made  by  Samuel  N.  Stubbs  to  Hiram 
Parker,  recorded  in  [&c.]. 

The  demand  of  judgment  was  for  a  partition, 
according  to  the  rights  of  the  parties  af dresaid,  or  if  a 
partition  could  not  be  had  without  a  material  injury, 
&c. ,  then  for  a  sale,  &c.  • 

The  answer  of  the  administratrix  set  out  her  title 
to  the  mortgage,  and  alleged  that  nothing  had  been 
paid  thereon  since  a  payment  of  interest  in  December 
22, 1839  ;  that  no  proceedings  had  been  taken  for  recov- 
ery of  the  debt,  and  that  the  whole  was  due,  with 
interest.  That  she  had  opposed  an  application  made 
by  the  defendant,  Mary  N.  Townshend,  as  owner  of 
the  fee,  for  an  order  to  cancel  the  mortgage  as  paid,* 

*  This  application  was  to  the  Supreme  Court,  and  was  denied  on  the 
ground  that  there  was  no  proof  of  payment,  and  that  the  statutory 
presumption  is  not  enough  to  sustain  such  an  application  (Matter  of 
Townshend,  6  Supr,  Ct.  [T.  it  C]  227).  See  also  on  this  point, 
Alien  V.  Everlv,  24  Ohio  8t.  97. 
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and  that  an  appeal  to  the  court  of  appeals  was  now 
pending,  from  an  order  refusing  so  to  cancel  it.  The 
answer  concluded,  "  she  therefore  submits  to  this  court 
the  determination  of  her  rights  in  this  matter,  neither 
admitting  nor  denying  any  other  of  the  matters  not 
hereby  answered  in  said  complaint  alleged,  but  leav- 
ing the  plaintiff  to  the  proof  of  the  same,"  and  asked 
a  dismissal  with  costs,  and  such  judgment  as  to  the 
court  should  seem  right. 

John  Tbtonshendy  plaintiff  in  person. 

Edward  Mitchell^  for  defendant,  Van  Buren. 

Van  Vorst,  J. — On  behalf  of  the  defendant,  Mary 
S.  Van  Beuren,  it  was  asked  upon  the  trial  that  the 
plaintiff's  complaint  be  dismissed,  upon  the  ground 
that  the  conveyance  to  the  plaintiff  is  from  his  wife 
directly,  and  is  void. 

In  support  of  this  proposition,  T  am  referred  to  the 
case  of  White  ^.  Wager  (26  N.  Y.  328).  That  was  a 
suit  at  law  for  the  recovery  of  money,  in  which  it  was 
held  that  a  deed  executed  by  a  wife,  in  contemplation 
of  death,  to  her  husband,  was  wholly  ineffectual. 
There  are  other  cases,  which  hold,  in  substance,  that 
Buch  a  conveyance,  made  for  a  good  consideration,  may 
be  sustained  and  enforced  in  equity  (Hunt  ^.  Johnson, 
44iV:  r.  27). 

Although  in  this  latter  case  the  deed  was  from  the 
hnsband  to  the  wife,  still  the  principle  upon  which 
the  case  rests,  and  its  reasoning,  would  in  equity  up- 
hold a  conveyance,  upon  a  good  consideration,  from  the 
wife  to  the  husband.  The  conveyance  from  the  plain- 
tiff's wife,  in  evidence,  to  the  plaintiff,  was,  as  it 
seems,  made  upon  a  valuable  consideration. 

A  party  may  go  into  a  court  of  equity,  upon  an 
equitable  title,  and  where  the  question  arises  upon  an 
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equitable  title,  set  up  by  either  of  the  parties,  the 
court  mil  not  suspead  or  dismiss  the  proceedings, 
without  doing  complete  justice  between  the  parties 
(Hosford  V.  Merwin,  5  Barb.  61 ;  Ctocfe,  §  69 ;  2  Barb. 
CA.  Prac.  285),  Besides,  the  complsUnt  avers  that 
the  plaintiff,  and  defendant  Maiy  N.  Townshend,  are 
in  possession  as  tenants  in  common  of  the  land : 
That  plaintiff  has  an  estate  in  fee  in  the  same,  consist- 
ing of  one  undivided  half  part  thereof,  as  tenant  in 
common  with  said  defendant,  Mary  N.  Townshend, 
who  has  a  like  estate. 

Now  whether  the  defendant,  Mary  S,  Van  Beuren, 
who  claims  a  lien  by  way  of  mortgage  oi;i  the  whole 
premises,  and  has  no  interest  other  than  that  which 
arises  from  said  mortgage,  can  raise  such  question, 
and  defeat  a  partition,  is  not  perhaps  necessary  to 
determine. 

But  I  do  not  think  she  is  in  a  position,  under  her 
answer,  to  question  the  plaintiff's  title  and  possession 
as  set  up  in  the  complaint. 

She  does  not  deny,  either  generally  or  specifically, 
the  allegations  in  the  complaint  in  this  behalf. 

She  says  that  she  neither  admits  nor  denies. 

Every  material  allegation  of  the  complaint,  not  con- 
troverted, as  prescribed  in  section  149  of  the  Code, 
shall  for  the  purposes  of  the  action  be  taken  as  true 
{Code,  §  168). 

A  defendant  cannot,  upon  the  trial,  controvert  an  al- 
legation in  the  complaint,  admitted,  by  not  being  denied 
(Paige  V.  Willet,  38  iT.  T.  28 ;  TeU  v.  Beyer,  Jd.  161 ; 
Lawrence!?.  Bk.  of  Republic,  SBobt.  142 ;  Spear  t).  Hart, 
8  Id.  420;  MoaVs  Van  SatUvoord^s  Pleadings^  759.) 

What  remains  to  be  determined,  is  in  respect  to  the 
claim  of  Mary  S.  Van  Beuren,  administratrix,  one  of 
the  defendants  under  the  mortgage,  dated  June  22, 
1838,  executed  by  Samuel  N.  Stubbs,  covering  the  pre- 
mises  in  question,  of  which  he  was  then  the  owner. 


ABBOTT'S    ISEW    CASES.  85 

TowQstaend  «.  Townahend. 

In  order  to  have  properly  commenced  this  action, 
for  a  partition  or  sale  of  the  premises,  it  may  not  have 
been  necessary,  in  the  first  instance,  to  have  made 
the  defendant,  Mary  S.  Van  Benren,  a  -p&itj  defen- 
dant. 

A  creditor  having  a  specified  lien,  on  the  undivided 
interest  or  estate  of  any  of  the  parties,  by  way  of 
mortgage,  is  a  proper  party.  Bnt  the  claim  of  the 
defendant,  Mary  S.  Van  Beuren,  is  nnder  a  mortgage, 
covering,  not  an  undivided  interest,  but  the  whole 
premises.  In  the  event  of  the  sale  of  the  premises 
being  ordered,  and  before  any  such  order  would  be 
made,  every  creditor  having  a  specific  lien  on  the  un- 
divided interest,  or  estate,  of  any  party,  would  be 
ordered  to  be  brought  in  as  a  party  to  the  proceeding  ; 
and  provision  is  made  by  statute  for  a  reference  to 
ascertain  the  amount  of  the  lien  on  any  undivided 
share,  and  for  its  payment  and  discharge. 

There  is  no  corresponding  provision  in  the  statute, 
with  regard  to  a  specific  lien  upon  the  whole  premises. 
Under  such  circumstances,  a  sale,  if  ordered,  the  credi- 
tor not  being  made  a  party,  would  be  made  subject  to 
his  lien. 

The  provisions  to  which  allusion  has  been  made, 
will  be  found  in  the  Revised  Statutes,  voL  3  (5th  ed.), 
p.  605,  §§  11,  13 ;  p.  611,  §§  61,  52,  &c. 

The  defendant,  Mary  8.  Van  Beuren,  however, 
makes  no  objection,  by  her  answer,  to  having  been 
made  a  party,  but  alleges  and  claims,  that  the  whole 
principal  sum,  with  interest  from  December  22,  1839, 
is  now  due  and  unpaid  upon  the  mortgage  held  by 
her,  and  she  asks  for  such  judgment,  as  to  her  rights, 
as  to  the  court  may  seem  just  and  right. 

Under  such  circumstances,  it  seems  necessary  to 
pass  upon  the  validity  of  her  claim,  and  the  lien  of  her 
mortgage. 

Bogardus  v.  Parker  (7  Sow.  Pr.  305),  holds  that 
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in  a  partition  suit,  the  complaint  is  not  defective, 
because  it  sets  up  a  claim  of  one  of  the  defendants  to 
a  specific  lien  on  the  whole  premises  sought  to  be  par- 
titioned, and  that  such  claim  may  be  tried,  and  settled 
in  the  action.  And  that  case  also  holds  that  the 
claim  of  any  defendant,  whether  it  be  for  a  specific  or 
general  lien,  may  be  disputed  in  the  partition  suit,  hy 
any  of  his  co-defendants,  or  by  the  plaintiff. 

That  case  also  states  that  '*if  a  sale  is  to  be  made, 
it  has  been  usual  to  make  defendants,  all  persons 
having  any  lien  on  the  whole  property,  or  on  any  un- 
divided share  by  mortgage,  or  other  specific  lien." 
See  also,  Bule  80,  supreme  court. 

The  defendant,  Mary  S.  Van  Beuren,  admits,  in  her 
answer,  that  no  payment  of  principal  or  interest  has 
been  made  upon  the  mortgage  since  the  22d  day  of  De- 
cember, 1839,  and  that  no  proceedings  have  been  taken, 
in  law  or  equity,  for  the  recovery  of  the  principal  or 
interest  due  on  the  mortgage. 

And  the  question  is  presented  whether  the  defend- 
ant's mortgage  is  truly  a  lien  upon  the  premises,  and 
entitled  to  be  paid  out  of  the  proceeds  of  the  sale. 

In  Dunham  v.  Minard,  4  Paige^  4A\^  the  chancel- 
lor held,  that  it  is  an  established  rule,  both  in  law  and 
equity,  that  a  mortgage  is  not  evidence  of  a  subsisting 
title  or  interest  in  the  mortgagee,  if  he  has  never  en- 
tered under  his  mortgage,  and  no  interest  has  been 
paid  or  demanded  thereon,  for  more  than  twenty  years 
(2  Bevised  SiattUeSj  301,  §  3 ;  Jackson  v.  Wood,  12 
Johns.  242). 

In  Morey  v.  Farmers'  Loan  &  Trust  Co.  (4  Kern. 
302),  it  was  held  in  an  action  by  the  vendee,  for  the 
specific  performance  of  a  contract  under  seal,  to  con- 
vey land  on  the  payment  of  the  purchase  money,  that 
the  presumption  arising  from  the  lapse  of  twenty 
years,  after  the  money  became  due,  was  not  sufficient 
evidence  of  its  payment,  to  entitle  the  plaintiff  to  the 
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relief  demanded.  The  statute  (2  Reo.  Stat  301,  §  48), 
being  designed  to  shield  defendants^  is  not  appli- 
cable in  an  action  for  affirmative  relief,  in  a  coart  of 
equity* 

But  the  complaint  in  this  case  does  not  show  that 
the  plaintiff  demands  affirmative  relief  against  the 
mortgage. 

It  sets  up  simply  the  fact  that  the  defendant,  Van 
Beuren,  holds  such  mortgage. 

She  claims  payment  of  the  same  out  of  the  pro- 
ceeds, if  a  sale  be  ordered.  To  entitle  herself  to  pay- 
ment out  of  the  proceeds  of-  the  sale  of  the  land,  the 
defendant  must  establish  the  amount  due  and  unpaid 
on  the  mortgage,  and  that  the  mortgage  is  in  fact  a 
lien  upon  the  land.  She  thus  becomes  an  active  mov- 
ing party. 

But  when  she  presents  her  mortgage  to  the  court 
for  satisfaction,  she  is  met  with  the  presumption  of  its 
extinguishment  by  i)ayment ;  and  which  presumption 
she  can  repel  only  in  the  manner  the  statute  directs 
(Plagg  V.  Ruden,  1  Brad.  192). 

In  Morey  v.  Farmers'  Loan  &  Trust  Co.,  supra^  it 
api>eared  that  the  debt  which  the  plaintiff  sought  to 
avoid,  was  his  own.  The  obligation  to  pay  rested  upon 
him.  But  the  plaintiff  in  this  case  was  never  under 
any  obligation  to  i)ay  the  mortgage  debt.  It  was  the 
obligation  of  the  mort^gagor,  and  when  plaintiff  became 
seized  of  the  land  he  did  not  assume  its  payment.  In 
fact,  he  was  informed  by  the  mortgagor  that  the  mort- 
gage was  paid.  He  had  a  right  to  presume,  from  lapse 
of  time,  that  the  lien  of  the  mortgage  was  gone. 

In  Dunham  t.  Mnard,  supra,  the  chancellor  hold, 
that  a  mortgage  upon  which  no  interest  had  been  paid 
or  demanded,  within  twenty  years,  the  mortgagee  not 
having  entered  into  possession,  constituted  no  valid 
reason  for  a  purchaser  rejecting  the  title.  That  it 
could  not  be  "  rationally  anticipated  "  that  any  valid 
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claiin  conld  be  made  under  the  mortgage;  that  the 
title  was  indisputable,  and  that  the  mortgage,  then 
under  coiisideration,  was  not  a  lien  or  incumbrance 
on  the  premises  (Belmont  v.  CyBrien,  2  Keman  H. 
994). 

In  this  view  it  was  not  eren  necessary  to  have  made 
the  defendant,  Mary  S.  Van  Beuren,  a  party  to  the 
action,  as  the  lien  of  the  mortgage  had  ceased  to  be 
valid,  and  it  was  no  longer  an  incumbrance. 

The  proceeding  taken  by  the  plaintiff  under  the 
statute  to  have  the  morligage  marked  ^^  satisfied  of 
record,"  and  which  was  denied,  is  no  adjudication  that 
the  mortgage  is  in  fact  unpaid,  or  is  a  lien  upon  the 
land. 

The  relief  demanded  in  the  complaint  is  granted, 
but  on  the  proceeds  arising  from  the  sale  of  the  land, 
the  defendant^  Mary  S.  Yan  Beuren,  may  not  partici- 
pate under  the  alleged  mort^gage. 


CHATTERTON  v.  FISK. 

Jf.   r.  Supreme  Courts  First  Departmerd;  Special 

Term,  1876. 

Gold  Coktraots.— I^LBADnra. 

Id  an  act1<m  on  ^  contract  at  the  Gold  Exchange,  for  the  sale  of 
coin  to  the  defendant  nnder  the  mlea  of  the  Exchange,  which 
required  sales  to  be  settled  the  next  day,  and  through  the  clearing 
department  of  the  Gold  Exchange  Bank,  the  complaint  must  allege' 
a  tender  or  offer  of  performance  to  the  defendant.  Readiness  is 
not  enough. 

The  omission  of  such  allegation  is  not  dispeqsed  with,  by  averring 
that  the  bank  suspended  in  consequence  of  the  enormous  business 
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with  It  of  defendants ;  nor  by  averring  that  the  broker  who  bought 
for  defendants  gave  plaintift  notice  of  his  inability  to  perform, 
without  anything  to  show  his  authority  to  bind  defendants  by  sach 
notice. 

Demurrer  to  complaint. 

Gfeorge  H.  Chatterton  sned  Lucy  D.  Fisk,  as  execu- 
trix, &c.,  of  James  Fisk,  Jr.,  deceased,  Jay  Gould, 
Henry  N.  Smith,  Henry  H.  Martin,  and  James  B. 
Beach,  for  damages  for  breach  of  an  alleged  contract 
to  purchase  gold. 

The  allegations  of  the  complaint  were  in  substance : 

1.  That  the  deceased  and  the  other  defendants  had 
associated  to  purchase  a  large  amount  of  gold  coin 
for  speculative  purposes,  and  accordingly  employed, 
among  others,  one  Albert  Sx)eyers,  a  gold  broker,  and 
member  of  the  New  York  Gold  Exchange,  to  buy 
large  quantities  on  their  account  at  said  exchange,  and 
subject  to  its  customs,  rules,  and  by-laws. 

2.  That  there  then  were  rules  of  the  Gold  Exchange 
requiring  that,  unless  otherwise  expressed,  all  contracts 
for  gold  should  be  settled  through  the  clearing  depart- 
ment of  the  New  York  Gold  Exchange  Bank,  and  all 
sales  at  its  board  should  be  settled  for  the  next  day. 

3.  That  in  pursuance  of  defendant's  orders,  said 
Speyers,  on  September  23,  1869,  as  their  agent,  pur- 
chased from  plaintiff,  and  plaintiff  sold  to  him  under 
the  rules  of  said  exchange,  one  hundred  and  seventy 
thousand  dollars  gold,  at  the  rate  of  one  dollar  and 
a  half  currency  for  each  dollar,  to  be  settled  for  the 
following  day,  which  was  the  market  prico  at  that 
time  and  place ;  and  that  plaintiff  thereupon  made 
arrangements,  and  was  ready  and  prepared  to  make 
delivery  thereof,  through  the  clearing  department  of 
the  Gold  Exchange  Bank  on  the  following  day. 

4.  That  by  reason  of  the  multifarious  and  enor- 
mous gold  transactions  of  the  defendants,  and  not 
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otherwise,  said  clearing  department  was  unable  to 
effect  a  clearance  of  their  contracts,  maturing  on  the 
24th,  although  said  plaintiff  had  duly  performed  all 
the  conditions  of  his  contract,  in  providing  said  clear- 
ing house  with  all  the  customary  and  necessary  means 
to  clear  with,  and  deliver  said  gold  to,  the  defendants. 

5.  That  on  said  24th,  Speyers  had  notified  the  offi- 
cers of  the  said  bank,  of  his  inability  to  fulfill  any  of 
his  contracts  at  that  time  unsettled,  and  also  notified 
the  plaintiff  of  his  inability  to  fulfill  his  contract  with 
him ;  that  in  consequence  of  such  inability,  and  of  a 
like  failure  on  the  part  of  other  brokers  of  defendants, 
and  the  immense  number  of  said  contracts,  said  Gold 
Exchange  Bank,  and  said  Gold  Exchange  were  com- 
pelled to  suspend  business  on  that  day,  and  did  not  re- 
sume business  until  Oct.  10,  and  the  price  of  gold  fell 
to  130,  and  thereafter  to  106  1-4. 

6.  That  during  tiie  time  of  such  suspension,  plaintiff 
w^as  ready  and  willing  to  fulfill  his  contracts  with 
defendant  through  the  agency  of  said  clearing  depart- 
ment, but  defendants  were,  and  continued  in  default, 
whereby, 

7.  Plaintiff  suffered  great  loss,  was  prevented  from 
realizing  profits  on  said  sale,  and  making  a  like  con- 
tract with  others,  to  his  damage,  fifty  thousand  dollars. 

The  defendants,  Gould  and  Smith,  demurred,  upon 
the  ground  that  the  complaint  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action. 

Thomas  G.  Shearman  (Shearman  &  Sterling^  attor- 
neys) for  demurrer. — I.  This  was  an  agreement  for  pur- 
chase and  sale,  with  mutual  covenants,  upon  which 
neither  could  recover  without  showing  his  readiness 
and  willingness  to  i)erform  upon  his  i)art,  together 
with  an  offer  to  make  such  performance,  or  facts 
excusing  such  offer  (Dunham  t.  Pettee,  8  iT.  T,  508  ; 
Lester  t.  Jewett,  11  Id.  453). 
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II.  There  is  no  allegation  of  tender  or  offer  of  per- 
formance on  the  part  of  the  plaintiff,  nor  any  excuse 
for  the  omission. 

in.  The  allegation  that  plaintiff  was  ready  and  pre- 
pared to  make  delivery  through  the  clearing  depart- 
ment of  the  Gold  Exchange  Bank,  is  insufficient.  1. 
It  is  not  alleged  that  plaintiff  gave  notice  to  defendant 
of  his  readiness  or  willingness  thus  to  perform.  Nor, 
2j  that  he,  plaintiff,  made  demand  either  upon  defen- 
dants or  the  clearing  department.  Nor,  3,  that  he 
gave  any  notice  to  the  bank  or  to  its  clearing  depart- 
ment, of  his  readiness  to  perform.  4.  It  is  not  pre- 
tended that  on  or  after  Oct.  10th,  plaintiff  made  any 
offer  or  demand. 

IV.  The  allegation  that  plaintiff  *  *  duly  performed, ' ' 
&c.,  is  insufficient.  1.  It  is  limited  to  those  condi- 
tions which  required  him  to  provide  the  clearing 
house  with  customary  and  necessary  means  to  clear. 
No  such  conditions  have  been  previously  stated,  and 
no  one  can  tell  what  these  customary  and  necessary 
means  were.  A  deposit  of  the  gold  with  the  clearing 
house  for  account  of  the  defendants,  cannot  be  meant, 
for  plaintiff  was  not  called  upon  to  perform  until  de- 
fendants should  have  manifested  their  readiness  to 
perform  upon  their  part.  2.  It  being  alleged  that  the 
bank  had  broken  down  from  inability  to  do  the  work 
put  upon  it,  plaintiff  was  bound  either  to  find  some 
other  channel  of  communication  with  the  defendants, 
or  else  to  wait  until  the  bank  should  resume. 

V.  There  is  no  allegation  that  defendants  were  un- 
able, or  refused,  or  were  asked  to  perform,  nor  even 
that  they  were  not  ready  and  willing  to  perform 
through  the  Gold  Exchange  Bank. 

VI.  No  facts  are  stated  to  hold  defendants  respon- 
sible for  the  break  down  of  the  bank.  Defendants 
are  not  responsible  for  the  incapacity  of  the  bank, 
simply  because  they  favored  it  with  an  unprecedented 
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amount  of  business.  Both  plaintiff  and  defendants 
seem  to  have  agreed  upon  a  common  agent  which  had 
not  capacity  sufSlcient  for  the  work  put  upon  it.  One 
party  is  no  more  to  blame  for  this  than  the  other. 

y  II.  Plaintiff  is  not  helped  by  the  allegation  that 
Speyers,  the  broker,  notified  the  bank  and  plaintiff  of  his 
iaability,  because  it  is  not  alleged  that  the  contract 
was  made  in  Speyers'  own  name.  On  the  contrary  it  is 
alleged  that  he  bought  as  agent  for  the  defendants. 
Therefore,  he  was  under  no  obligation  to  fulfill  these 
contracts,  and  plaintiff  had  no  right  to  look  to  Speyers 
for  performance ;  and  there  is  no  hint  that  defend- 
ants gave  any  notice  of  their  inability  to  fulfill,  nor 
that  they  authorized  Speyers  to  do  so,  nor  even  that 
he  claimed  to  ia.ct  as  their  agent  in  doing  so. 

VIII.  The  allegation  that  "said  defendants  were 
and  continued  in  default,"  is  a  mere  legal  conclusion 
and  an  entire  nullity. 

James  V.  Wright^  opposed. 

Lawrence,'  J. — ^The  demurrer  is  well  taken,  for 
these  reasons : — 1.  The  complaint  does  not  aver  that 
the  plaintiff  tendered  or  offered  performance  of  the 
contract  on  their  part  to  the  defendants  or  to  their 
alleged  agent,  Speyers. 

2.  The  averment  in  the  complaint  that  the  plaintiffs 
were  ready,  &c.,  is  not  sufficient  (Dunham  tp.  Mann,  8 
N.  T.  508 ;  Parker  v.  Parmele,  20  JohuB.  130 ;  Lester 
«.  Jewett,  11  N.  Y.  463). 

3.  The  allegation  as  to  the  inability  to  effect  clear- 
ances through  the  Gold  Exchange  Bank,  in  conse- 
quence of  the  enormous  business  of  the  defendants 
with  the  bank  on  the  day  in  question,  does  not  excuse 
an  offer  of  performance  on  plaintiff's  part,  nor  does 
the  fact  that  the  bank  was  unable  to  do  the  business 
tendered  to  it,  put  the  defendants  in  default. 
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4.  The  notification  from  Speyers  as  to  Mb  inability 
to  carry  out  the  contract^  does  not  appear  to  me  to  re- 
liere  th^  plaintiffs  from  offering  to  perform  (cases 
supra). 

Judgment  for  defendants  on  demurrer,  with  leave 
to  plaintiff  to  amend  on  payment  of  costs. 


MILLS  V.  GOULD. 

New    Tori   Superior   Courts    Special   Term; 

July,  1876. 

Gold  Cohtbactq.— Pleadino. — Allegation  of  Offkb  akd  Db- 

HAND. 

In  an  action  against  the  buyer  for  not  accepting  and  paying  on  the 
seller's  offer  of  performance,  the  complaint  must  allege  to  whom  the 
offer  was  made,  and  if  the  contract  alleged  makes  the  place  mate- 
rial, the  place  of  the  offer  must  be  stated. 

A  general  allegation  that  plaintiff  offered  to  deliver  is  not  enough. 

An  allegation  that  defendant  refused  to  accept,  without  alleging 
refusal  to  pay,  &c.,  is  not  enough  to  show  a  breach. 

In  the  case  of  breach  of  a  sole  made  subject  to  the  rules  of  an 
Exchange,  an  allegation  that  after  breach  the  plaintiff,  in  accord- 
ance with  a  rule  of  the  Exchange,  re-sold,  and  charged  defendant 
with  a  deficiency,  does  not  amount  to  an  allegation  of  a  rescis- 
sion. 

Demnrrer  to  complaint. 

Joseph  G.  Mills  sned  Jay  Gould,  John  Doe  and 
Richard  Roe,  for  damages  for  breach  of  an  alleged 
contract  to  purchase  gold. 

1.  The  complaint  alleged  that  defendants  were  part- 
ners. 
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2.  Plaintiff  was  a  stockbroker. 

8.  On  Sept.  24,  1869,  plaintiff,  by  his  a^nts,  made 
a  contract  with  defendants,  whereby  he  sold  them,  and 
they  bought  of  him,  five  hundred  thousand  dollars  in 
gold  coin,  and  agreed  to  pay  him  one  dollar  and  sixty 
cents  for  each  and  every  dollar  thereof,  amounting  in 
the  aggregate,  to  eight  hundred  thousand  dollars  in 
legal  tender  currency ;  which  sum  plaintiffs  agreed  to 
accept  in  payment,  the  said  gold  to  be  delivered  to  de- 
fendants on  September  25,  through  the  Gold  Exchange 
Bank  of  the  city  of  New  York,  the  usual  depository 
for  such  transfers  of  gold,  according  to  the  custom  of 
brokers  in  such  cases. 

4.  That  plaintiff  duly  kept  and  performed  all  the 
conditions  and  provisions  of  said  contract  on  his  part, 
and  was  ready  and  willing  to  deliver  said  gold  at  the 
time  agreed  upon,  and  offered  to  transfer  and  deliver 
the  same  in  accordance  with  the  terms  of  said  contract, 
but  the  defendants  failed  to  perform  the  contract,  and 
refused  to  accept  jsaid  gold  ;  and  though  requested  oa 
said  25th  day  of  September,  1869,  so  to  do,  refused  and 
still  refuse  to  accept  the  same. 

6.  That  on  September  30,  the  plaintiff,  in  accord- 
ance with  the  rule  of  the  New  York  Stock  Exchange 
in  such  cases  made  and  provided,  sold  through  the 
officers  of  said  Exchange,  the  said  five  hundred  thou- 
sand dollars  gold  at  the  then  regular  market  rate  of 
one  dollar  and  thirty-two  cents,  and  received,  as  the 
proceeds  of  the  sale,  six  hundred  and  sixty  thousand 
dollars,  which  he  pl&ced  to  defendants'  credit.  That 
by  reason  of  their  failure  to  perform  said  contract  he 
had  suffered  damages  in  the  sum  of  one  hundred  and 
forty  thousand  dollars.  The  complaint  then  sets  forth, 
in  the  same  way,  a  second  cause  of  action  for  the  same 
amount,  except  the  contract  was  made  by  Jameson, 
Smith  &  Getting,  with  defendants,  who,  it  was  alleged, 
has  assigned  the  cause  of  action  to  plaintiff. 
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The  defendant  Gould  demurred  to  both  causes  of 
action,  ui>on  the  ground  that  facts  sufficient  to  consti- 
tute a  cause  of  action  were  not  stated. 

ThomcLS  O.  Shearman  {Shearman  <fe  Sterling,  attor- 
neys), for  the  demurrer:  I.  The  complaint  does  not 
show  to  whom  or  where  plaintiflPs  offer  to  deliver  was 
made.  On  principle  and  authority,  the  complamt 
must  show  that  the  offer  was  made  to  the  sendee,  or 
else  some  excuse  for  the  want  of  such  personal  offer 
must  be  allied  (Compare  Traver  t.  Halsted,  23 
Wend.  66  ;  Hornby  t).  Cramer,  12  How.  Pr.  490  ;  and 
Smith  V.  Smith,  2  Hill,  351).  No  offer  is  even  alleged 
to  have  been  made  to  or  at  the  hank. 

n.  The  complaint  is  otherwise  vitally  defective, 
because  in  the  only  allegation  of  readiness  and  willing- 
ness to  deliver  tiie  gold,  it  is  not  averred  that  the 
plaintiff  was  ready  and  willing  to  make  such  delivery 
ai  the  Oold  EoccTiange  BanJc,  which  is  the  place  of  per- 
formance alleged  in  the  complaint.  The  only  aver- 
ment is  that  of  readiness  to  deliver  '^at  the  time  agreed 
upon."  This  is  entirely  insufficient  (Clark  v.  Dales, 
20  Barh.  43,  66). 

IIL  These  defects  cannot  be  remedied  by  reference 
to  the  allegation  that  the  plaintiff  offered  to  deliver 
the  gold,  *  *  in  accordance  with  the  terms  qf  said  con- 
tracV^  1.  The  contract  did  not  provide  any  specific 
mode  for  an  offer  of  delivery,  but  prescribed  that  ac- 
tual delivery  should  be  made  through  the  Gold  Ex- 
change Bank.  For  aught  that  appears,  this  offer  may 
have  been  made  to  a  stranger.  That  the  court  will 
not  presume  to  the  contrary,  see  Traver  v.  Halsted  (23 
Wend.  66).  2.  This  language  simply  sets  forth  a  legal 
conclusion  or  inference  drawn  by  plaintiff  from  facts 
which  he  does  not  state.  But  he  is  bound  to  state  the 
facts  (McKyring  v.  Bull,  16  JV.  T.  297,  303 ;  Buffalo  v 
Holloway,  7  Id.  493 ;  Idenan  v.  Lincoln,  2  Duer,  670 , 
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Sclienck    c.   Naylor,  Id.  675;   Merritt  ij.  Millard,  5 
Bosm.  645 ;  Van  Sohaick  «.  Winne,  16  Barb.  89). 

lY.  There  iB  no  soficieiit  allegation  of  breach  of 
the  contract  by  the  defendants.  Without  this  the 
complaint  ib  bad  (Newton  t>.  Wilmot>  8  Jf.  (6  TT.  711, 
722 ;  Comyn  Dig.  Pleader  C.  44 ;  LutweUer  d.  Linnell,  13 
Barb.  512).  1.  The  allegation  that  defendants  '^''failed 
to  perform  "  is  a  mere  conclusion  of  law  (Van  Schaiok 
'0.  Winne,  16  Barb.  89,  96  ;  Schenck  «.  Naylor,  2  DucTj 
675).  2.  It  is  not  averred^  to  Ao^(2^€;2e2anf«r^t^a^ 
toa«  addressed  (Traver  9.  Halsted,  23  Tr<?7uZ.  C6).  3. 
The  allegation  that  ^^  though  requested  so  to  do," 
defendants  refused  to  accept  the  gold,  is  defective,  for 
it  is  not  said  who  requested  them,  and  again  it  is  not 
alleged  to  wJtom  they  add/ressed  their  rtftbsal.  4.  It 
is  nowhere  alleged  that  the  defendants  refused  to  pay 
for  the  gold,  nor  that  plaintiff  or  any  one  else,  ever 
demanded  payment^  or  that  paymeTvt  was  ever  refused. 
For  want  of  a  demand  of  payment  alone,  this  complaint 
would  be  bad  on  demurrer  (Hagar  o.  King,  38  Barb.  200). 

V.  Plaintiff's  allegation  that  he  re-sold  the  gold 
under  some  rule  of  the  Stock  Exchange,  and  collected 
the  price,  destroys  his  claim  to  recover  in  this  acti(m. 
1.  Standing  alone  and  unexplained,  it  amounts  to  a 
rescission  (Fancher  9.  Goodman,  29  Barb.  815 ;  Monroe 
7>.  Reynolds,  47  Id.  574 ;  see  Sloane  x.  Van  Wyck,  4 
Abb.  Ct.  App.  Dec.  260).  2.  The  rule  is  not  stated ; 
and  without  it  there  are  no  facts  to  justify  the  re-sale. 
It  does  not  appear  that  the  sale  was  made  in  that 
Exchange,  or  any  way  subject  to  its  rules.  3.  It  is 
not  even  alleged  that  the  re-sale  was  made  or  intended 
to  be  made  for  the  account  of  the  defendants. 

VL  The  re-sale  not  being  lawfully  made  on  account 
of  the  defendants,  the  complaint  is  bad,  because  there 
is  nothing  to  show  damage  to  plaintiff  (Thompson  r). 
Gould,  16  Abb.  Pr.  N.8.^i^\  Gould  t?.  Allen,  1  Wend. 
182 ;  Rider  d.  Pond,  28  Barb.  447). 
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Thomas  S.  Wentworth,  for  the  plaintiff. 

Sedowick,  J. — ^The  complaint  is  defective  in  not 
stating  to  whom  and  at  what  place  the  offer  of  perform- 
ance by  plaintiff  was  made.  It  should  also  state  par- 
ticnlarly,  what  &.cts  constituted  the  alleged  offer  of 
X)erformance.  There  is  no  allegation  of  fact  in  the 
complaint,  but  only  a  statement  of  a  conclusion,  as  to 
the  breach  by  defendant.  A  refusal  to  accept  from 
plaintiff  might  perhaps  be  evidence  of  defendant' s  neg- 
lect or  omission  or  refusal  to  perform  his  part,  but  it 
would  not,  under  all  circumstances,  be  conclusive  evi- 
dence. The  fact  to  be  pleaded  is  what  he  did  or  did 
not,  upon  plaintiff*  s  offer  or  tender. 

In  my  opinion,  the  complaint  is  not  defective  by 
reason  of  the  allegation  as  to  the  sale  at  the  exchange. 
The  matter  referred  to  does  not  show  that  the  plaintiff 
had  not  a  cause  of  action,  and  is  relevant,  if  at  all,  to 
the  question  of  damages.  The  allegations  of  the  exist- 
ence of  the  damage  in  the  other  parts  of  the  complaint 
are  sufficient. 

The  demurrer  is  sustained,  with  leave  to  plaintiff  to 
amend  complaint,  and  serve  same  within  twenty  day» 
upon  payment  of  the  costs  of  the  demurrer. 


COLLINS  V.  ROWE. 

N.  Y.  Supreme  Courts  First  District;  Special  Term^ 

Juney  1876. 

FoBBCixMiirBs. — ^Dkbd  Subjibct  to  MoBTOAQB. — ^Pbbsoital  Liabzlitt 

TOB  DBFZCISNCT. 

In  ft  deed,  a  cUrase  stating  the  conveyance  to  be  made  *^  snbject  to  the 
payment  of  a  mortgage*'  specified,  does  not  alone  render  the  grantee 
Yox*.  1—7 


86  ABBOTT'S    NEW   CASES/ 

ColUns  V,  Rowe. 

personally  liable  for  the  mortgage  debt.  To  create  such  liability, 
the  words  used  should  clearly  import  that  the  obligation  was  in- 
tended by  the  one  party  and  knowingly  assumed  by  the  other.* 


*  A  clause  in  a  deed  referring  to  the  existence  of  a  prior  mortgage, 
may  involve  several  different  classes  of  effects,  according  to  the  mode 
in  which  it  is  expressed. 

1.  It  may  preclude  the  grantee  from  impeaching  the  validity  of  the 
prior  mortgage.  Ritterv.  Phillips,  53  JV.  71  686;  aff'g  84  Bup,  Ct. 
iJ.  d  8,)  289 ;  85  Id.  388 ;  Days  v,  Mooney,  6  Sup'm.  Ot.{T,d  C.)  883. 
Compare  Hartley  o.  Tatham,  2  AJtib.  Ot.  App,  Ike,  833. 

2.  It  may  qualify  the  grantor's  liability  on  his  covenants  against 
Incimibrances,  &c.,  by  stipulating  for  the  existence  of  the  mortgage, 
fiee  case  in  text,  and  58  N,  F.  271.  See  also  Ryckman  o.  Gillia,  57 
N,  T.  68;  rev»g  6  Lom,  79;  Bingham  «.  Weiderwax,  1  K  T.  509. 

8.  It  may,  with  extrinsic  evidence,  go  in  reduction  of  the  grantee*s 
liability  to  the  grantor  for  unpaid  consideration.  See  Johnson  «. 
2ink,  51  if.  F.  838;  aff'g  52  Barb,  896;  Murray  «.  Smith,  1  Duer,  412. 

4.  It  may,  as  in  tlie  case  in  the  text,  subject  the  land  only  to  the 
burden  of  the  mortgage,  without  subjecting  the  grantee  to  any  per- 
sonal liability :  an  effect  which  a  deed  without  such  clause  would  avoid 
if  the  mortgage  were  unrecorded,  and  the  grantee  a  bona  fide  pur- 
chaser without  notice. 

5.  It  may  perhaps,  when  the  deed  is  recorded,  be  constructive 
notice  to  all  persons  claiming  under  the  deed,  of  the  existence  of  the 
unrecorded  mortgage.  .  Campbell  o.  Yedder,  1  Abb,  Ct.  App,  Bee.  295 ; 
Crofut  «.  Wood,  3  Hun,  571.     And  see  Calvo  v.  Davies,  8  Id.  222. 

6.  It  may  render  the  grantee  liable  over  to  the  grantor  after  the 
grantor  has  been  compelled  or  become  compellable  to  pay  the  mort- 
gage.    Rawson  v.  Copland,  2  8cmdf.  Ch.  251. 

7.  And  by  making  the  grantee  a  principal,  and  the  mortgagor  a 
surety,  it  will  result  that  extending  the  grantee's  time  may  dis- 
charge the  mortgagor.     Calvo  o.  Davies,  8  Bun^  222. 

8.  It  may  render  the  grantee  directly  and  personally  liable  to  the 
holder  of  the  mortgage,  and  therefore  liable  to  a  decree  for  deficiency 
in  foreclosure.  Binsse  v.  Paige,  1  AUb.  Ct.  App.  Deo.  138,  and  note, 
where  authorities  are  collected  ;  and  Rubens  «.  Prindle,  44  Barb. 
S36 ;  Campbell  v.  Smith,  8  Hun^  8. 

The  same  principle  applies  to  other  burdens,  such. as  an  agree- 
ment to  pay  for  a  party  wall.    Stewart «.  Aldrich,  8  Huny  242. 

As  to  the  way  in  which  the  liability  can  be  released,— see  Stephens 
«.  Casbacker,  8  Ihm^  116. 
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Brenton  H.  Collins  brought  aa  action  against  6rif -. 
fith  Rowe  and  others,  to  foreclose  a  mortgage  on  landia. 
The  facts  appear  in  the  opinion. 

James  Thomson^  for  plaintiff. 

Jomthan  Edgar ^  for  defendant  Sarah  Payne. 

Vak  Vorst,  J. — It  is  quite  well  settled  that  the 
dcceptance  of  a  conveyance,  containing  words  importing 
that  the  grantee  will  pay  a  mortgage,  which  is  a  lien 
apon  the  premises,  and  referred  to  in  the  deed,  imposed 
upon  him  an  engagement  to  do  so  *  (Trotter  ij.  Hughes, 
12  N.  T.  74).  Precise  and  formal  words  are  unneces- 
sary. The  inquiry  is,  what  was  the  intention  of  the 
parties  (Belmont  v.  Coman,  22  If.  T.  438). 

In  this  latter  case,  the  acceptance  of  a  deed,  with  a 
habendum  clause,  sviject  to  four  mortgages^  which 
had  been  estimated  as  a  part  of  the  consideration 
money,  and  deducted  therefrom,  was  held  to  create  no 
liability,  on  the  part  of  the  grantee,  for  the  payment  of 
the  same.  In  Burr  v.  Beers,  24  N.  T,  178,  the  convey- 
ance was  subject  to  two  mortgages,  "which  mortgages 
are  deemed  and  taken  as  part  of  the  consideration, 
and  which  the  ijarty  of  the  second  part  hereby  assumes 
to  paj/j^^  it  was  held  that  the  grantee  was  liable  on  the 
nndertaking  (Thorp  v.  Keokuk  Coal  Co.,  48  IT.  T. 
263). 

This  liability  is  not,  however,  im{)osed  ujwn  the 
grantee,  unless  the  parties  have  used  words  which 
clearly  express  such  intention.    In  Stebbins  t?.  Hall,  29 


As  to  Uability  of  a  married  woman  accepting  such  a  deed, 
Vrooman  v.  Turner,  8  JJtm,  78.    * 

^  It  is  not  necessary  that  the  grantee  sign  (Atlantic  Dock  Co.  o. 
•^^tt,  64  N.  F.  85,  and  cases  there  cited)  ;  if  he  accepts  it,  and 
t>lu«  poflsetaion  onder  it  (Spanlding  v.  HaUenbeck,  85  Jf.  T.  204; 
^g^BarL  70;  80 Id.  WS). 
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Barb.  629,  it  is  said,  wherever  a  party  is  thus  sought 
to  be  charged  with  a  duty  primarily  resting  upon 
another,  it  must  arise  either  from  his  express  assump- 
tion, or  from  an  obligation  which  the  law  implies,  and 
casts  upon  Mm,  from  the  words  of  his  contract  or  the 
language  of  his  acts. 

In  the  case  now  under  consideration,  the  convey- 
ance, a  warranty  deed,  immediately  following  the 
habendum  clause,  contains  the  following  words :  ^^  Sub- 
ject, nevertheless,  to  the  payment  of  one-eighth  of  a 
certain  mortgage,  now  on  the  premises."  It  is  not 
stated  that  this  payment  is  assumed,  or  is  to  be  made, 
by  the  grantee.  Nor  is  there  anything  from  which  it 
may  be  inferred,  that  it  was  the  intention  of  the  parties 
that  he  should  assume  it. 

The  natural  interpretation  of  these  words  would 
seem  to  be,  that  the  land  was  conveyed,  and  was  to  be 
hdd,  subject  to  the  i>ayment  thereout  of  the  mortgage 
in  question.  That  the  land  and  not  the  grantee  was  so 
smbject. 

It  cannot  be  said  that  the  words  in  question  neces- 
sarily imply,  that  the  liability  of  the  mortgagor  under 
the  mortgage,  was  intended  to  be  shifted  from  him  to 
the  grantee. 

The  grantor  doubtless  intended  to  qualify  the  fuU 
covenants,  afterwards  found  in  the  deed,  that  the  same 
was  conveyed,  free  and  clear  of  all  liens  and  incum- 
brances ;  but  as  the  words  used  do  not,  by  themselves, 
nor  by  any  necessary  implication,  cast  the  burden  of 
paying  the  mortgage  upon  the  grantee  personally,  he 
cannot  be  held  liable  theref  oi". 

The  land  is,  however,  understood  to  be  charged 
therewith,  and  liable  therefor,  and  if  of  sufficient  value 
will  dischai^  it ;  but  should  it  Ml  on  a  foreclosure  to 
yield  sufficient  proceeds  to  pay  the  mortgage,  the 
grantee  is  not  personally  liable  for  the  deficiency. 

It  is  true  that  in  the  case  of  Stebbins  v.  Hall,  supra^ 
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Bacoit,  J.,  said  the  langnage  of  the  deed,  to  create  a 
liability  on  the  part  of  the  grantee,  should  be  ^'  subject 
to  the  payment"  of  the  outstanding  mortgage,  or 
'^  that  it  forms  a  i>art  of  the  purchase  money  which  the 
grantee  in  the  deed  assumes  to  pay."  Yet  the  decision 
in  that  case  must  be  considered  in  the  light  of  the  facts 
then  under  review.  In  that  case  it  had  been  held 
below,  that  the  words  '^  subject  to  the  mortgage  "  were 
sufficient  to  charge  the  grantee  personally  with  its  pay- 
ment. But  the  judgment  was  reversed  by  the  general 
term,  the  court  holding  that  the  words  created  no  such 
liability. 

The  reasoning  of  the  court  is  to  the  effect,  that  to 
render  the  grantee  liable  the  words  used  ^^  should 
clearly  imi>ort  that  the  obligation  is  intended  by  the 
one  party,  and  knowingly  assumed  by  the  other."* 

There  should  be  judgment  for  a  foreclosure  and 
sale,  but  Sarah  E.  Baynor,  the  executrix  of  the  last 
will  and  testament  of  William  H.  Baynor,  deceased,  is 
not  liable,  nor  is  the  estate  she  represents,  for  any 
deficiency. 

*  Id  Wales  o.  Sbbrwood,  in  the  Supreme  Court,  decided  by  Judge 
YikR  VoBST,  in  November,  1876  {O.  W.  OaUeriU,  for  plaintiff  ;  A. 
8,  Lvmyy  for  defendant),  the  statement  in  the  conveyance  which 
created  this  a^^reement,  was  immediately  after  the  habendum  clause, 
and  in  these  words :  **  Which  said  mortgage,  with  the  interest  there- 
on from  Kovember  30,  1872,  the  party  of  the  second  part  hereby 
ttnunes  and  agrees  to  pay,  the  same  forming  a  part  of  the  con- 
nderation  money  hereby  expressed.''  The  defendant  Sherwood 
accepted  the  deed,  and  entered  into  possession  of,  and  enjoyed  the 
premises.  The  court  held  that  as  here  the  langruage  creating  the 
obligation  to  pay  this  mortgage  was  clear  and  explicit,  Sherwood 
was  liable  for  deficiency.  The  acceptance  of  the  deed  and  his 
entering  into  possession  of  the  premises,  was  enough  to  make  com- 
plete his  liability,  although  he  never  signed  the  deed  containing 
the  stipulation. 
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KELLEY'S  ESTATE. 

Bwrrogatis  Court y  City  and  County  of  New  York; 

1876. 

Pbocbedings  fob  Sale  of  Real  Propbbtt. 

The  sarrogate  shoald  not  confirm  a  sale  of  real  estate  for  payment  of 
debts  if  the  petition  on  which  it  was  ordered  is  defective  in  any  of 
the  statute  requirements  going  to  the  jurisdiction  (3  R,  8.  100- 
104). 

The  act  of  1850,  and  its  amendments, — curing  defects  in  titles 
under  such  sales, — applies  only  where  the  sale  is  collaterally  ques- 
tioned, not  in  the  proceedings  to  confirm  the  sale  in  the  surro- 
gate's court.* 

This  was  an  application  in  the  matter  of  the  estate  of 
John  B.  Kelly,  deceased,  for  an  order  confirming  the 
sale  of  certain  real  estate,  ordered  to  be  sold  under  the 
provisions  of  the  Bevised  Statutes,  for  the  purpose  of 
X>aying  the  debts,  on  application  of  the  administrators. 

The  petition  was  filed  June  28,  1875,  on  which  day 
an  order,  requiring  all  persons  interested  in  said  estate 
to  show  cause  on  August  18,  1875,  why  authority 
should  not  be  given  to  sell  so  much  of  the  leal  estate  of 
the  deceased,  as  should  be  necessary  to  pay  his  debts, 
was  granted. 

Service  of  this  order,  together  with  publication,  was 
made,  and  on  September  28,  in  the  same  year,  an  order 
was  made  by  the  then  surrogate,  reciting  the  petition 
for  leave  to  sell,  the  order  to  show  cause,  proof  of  ser- 
vice thereof,  together  with  publication,  and  that  the 

r 

*  The  principles  of  the  act  of  1850,  are  to  some  extent  recognized 
by  the  courts  independent  of  that  act,  when  the  proceeding  is  drawn 
in  question  collaterally  in  another  action.  See  McNitt «.  Turner,  1% 
WaU.  864  ;  Comstock  «.  Crawford,  8  Id,  405 ;  Florentine  o.  Barton,  2 
H,  216.  Compare,  however,  Schneider  «.  McFarland^  2  Jf.  F. 
459. 
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sonogate,  on  due  examination,  being  satisfied  that  the 
administrators  had  folly  complied  with  the  provisions 
of  the  statute,  that  the  debts,  for  the  purpose  of  satis- 
fying which  the  application  was  made,  were  due  and 
owing,  and  not  secured  by  judgment,  or  mortgage,  &c., 
stating  the  amount,  and  that  the  personal  property  was 
insufficient  for  such  x)ayment ;  and  the  surrogate,  hav- 
ing inquired  and  ascertained  whether  sufficient  moneys 
lor  that  purpose  could  be  raised  by  mortgage  or  lease, 
and  it  appearing  that  it  could  not,  and  that  said  ad- 
ministrators had  executed  a  bond  with  sufficient  sure- 
ties, approved  according  to  the  statute,  which  bond 
was  filed,  it  was  ordered  that  said  administrators  sell 
the  premises  described,  prescribing  the  credit  to  be 
given  on  the  sale  to  the  purchaser,  and  that  the  admin- 
istrator file  a  return,  &c. 

This  order  was  signed  by  the  then  surrogate,  with  a 
memorandum  in  pencil  at  the  left  of  the  signature, 
"signed  provisionally,"  which,  it  appears,  meant  sub- 
ject to  filing  and  approval  of  the  bond,  as  is  supposed; 
at  all  events,  the  bond  seems  not  then  to  have  been 
given,  but  was  afterwards,  and  on  March  6,  1876,  pre- 
sented at  the  surrogate's  office,  and  filed  by  the  clerk ; 
but  was  not  actually  approved  until  May  S5,  1876,  and 
was  in  the  penal  sum  of  three  thousand  dollars. 

Subsequently,  and  on  May  24,  1876,  a  duplicate 
(substantially)  of  the  order  of  sale  above  described, 
bearing  date  March  17,  1876,  was  presented  to  the  pres- 
ent surrogate  for  the  purpose,  as  is  supposed,  of 
curing  the  defect,  if  any,  of  the  former  order  being 
signed  before  execution,  delivery,  and  approval  of  the 
bond,  and  the  omission  of  Surrogate  Van  Schaick  to 
sign  the  latter  order,  and  was  then  signed  by  the  pres- 
ent surrogate. 

On  May  25,  1876,  on  an  affidavit  setting  forth  the 
facts  in  respect  to  the  signing  of  the  first  order,  and  the 
delay  in  giving  the  bond,  and  that  such  bond  was  de- 
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livered  March  6,  1876,  to  the  chief  clerk,  and  the  omis- 
sion of  the  late  surrogate  to  sign  said  order  of  sale,  of 
date  of  March  17,  and  that  such  omission  was  by  in- 
advertence, together  with  an  order  that  the  order  of 
sale  aforesaid  be  signed  by  the  present  surrogate  nunc 
pro  tunCy  was  presented  and  signed  for  the  purpose  of 
curing  the  defect  or  omission  referred  to,  it  appearing 
that  the  sale  of  the  premises  had  been  already  made. 

It  appears  by  the  x>etition  in  this  matter,  that  it 
omits  to  state  the  description  of  aU  the  real  estate  of 
which  the  intestate  died  seized,  with  the  value  of  the 
resi)ective  portions  or  lots,  and  whether  occupied  or 
not,  and  if  occupied,  the  names  of  the  occui)ants,  in 
conformity  to  2  Bevised  Statutes,  104,  section  2,  Stat- 
utes at  Lan^e. 

It  also  appears,  by  a  deposition  before  the  surrogate, 
that  the  recital,  in  Surrogate  Hutchings'  order  of  sale, 
that  the  bond  had  been  given  according  to  law,  was  not 
true,  and  that  the  order  of  sale  bearing  date  March  17, 
1876,  was  not  in  fsLCt  granted  by  the  late  Surrogate  Van 
Schaick,  but  that  he  was  then  absent  from  the  city,  and 
never  returned  alive. 

And  on  an  examination  of  the  records  of  the  office, 
no  evidence  that  the  late  surrogate  ever  took  proof  of 
any  debts  against  the  estate  in  question,  prior  to  Ms 
order  under  the  statute,  appears,  except  such  proof  as 
was  furnished  by  the  petition  in  this  matter,  or  that 
any  such  debt  was  ever  adjudged  valid  or  subsisting 
against  said  estate,  or  wa3  entered  in  the  book  of  pro- 
ceedings, or  the  vouchers  supporting  the  same  filed 
pursuant  to  section  18  of  said  statute. 

Chas.  C.  JSganj  of  counsel,  for  administratois. 
Chas.  M.  Holly  of  counsel,  for  purchaser. 

Calvin,  Surrogate. — Objection  is  taken  by  the 
counsel  for  the  purchaser  on  the  sale  of  the  premises 
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in  question,  among  numerous  others,  that  the  late  Sur- 
rogate Hutchings  did  not  obtain  jurisdiction  of  the 
parties,  or  the  subject  matter  aforesaid,  by  reason  of 
the  defects  of  the  petition  ;  and  second,  because  of  the 
non-adjudication  of  the  claims  against  the  estate,  and 
their  non-entry  in  the  book  of  records,  and  that  the 
order  of  sale  was  defective,  because  made  before  the 
execution,  filing,  and  approval  of  the  bond,  and  that 
the  said  order  of  sale,  supposed  to  have  been  made  by 
Surrogate  Van  Schaick,  was  not  in  fact  made  by  him, 
and  therefore  the  order  for  signature  thereof  nunc  pro 
tunc  is  invalid,  and  that  the  first  signature  by  the 
present  surrogate  was  not  authorized  by  the  act  of 
1874,  chapter  9,  as  not  being  a  record  of  a  will,  or 
proof,  or  examination  taken  before  the  predecessor  of 
the  present  surrogate,  or  a  record  of  letters  testamen- 
tary, or  of  administration,  or  guardianship. 

It  is  claimed  by  counsel  for  the  petitioner,  that  it  is 
the  duty  of  the  surrogate  under  section  30,  2  Revised 
Statu^ies,  p.  109,  to  confirm  the  report  of  sale  in  this  mat- 
ter, because  it  appears  to  have  been  legally  and  fairly 
conducted,  &c.  ;  but  in  order  to  determine  under  that 
section  whether  the  sale  has  been  legally  made,  it  be- 
comes necessary  primarily  to  inquire  whether  jurisdic- 
tion was  obtained  of  the  subject  matter,  and  of  the 
parties  interested,  by  the  petition  and  order  to  show 
cause,  and  the  service  thereof. 

It  is  clear  that  the  petition  does  not  conform  to 
subdivision  4,  of  section  2,  2  MevisedStatvieSj  p.  104. 
That  section  prescribes,  as  it  seems  to  me,  the  facts 
that  are  necessary  to  be  inserted  in  order  to  obtain  ju- 
risdiction ;  the  language  of  the  section  is,  the  **  petition 
shall  set  forth ;  '*  and  the  omission  of  any  of  its  require- 
ments fails  to  secure  jurisdiction. 

It  cannot  be  denied  that  the  x)etition  in  this  matter 
was  defective  in  the  particulars  above  referred  to,  and 
if  the  requirements  of  the  statute,  prescribing  what  the 
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petition  shall  contain,  may  be  disregarded  in  one  par- 
ticular, it  may  be  in  all ;  but  it  is  urged  by  the  i)eti- 
tioner's  counsel  that  under  the  act  of  1850,  chapter  82, 
sections  1,  2,  and  3,  and  the  amendments  of  section  3 
by  chapter  260,  of  the  Laws  of  1869,  and  92  of  the 
Laws  of  1872,  the  objections  referred  to  are  cured. 

By  section  1  of  the  act  of  1850,  it  is  provided  that 
the  title  of  any  purchaser  at  any  such  sale,  made  in 
good  faith,  sh^  not  be  imi)eached  or  invalidated  by 
reason  of  any  omission,  error,  defect  or  irregularity  of 
the  proceeding  before  the  surrogate,  or  by  any  allega- 
tion of  want  of  jurisdiction  on  the  part  of  such  surro- 
gate, except  in  the  manner,  and  for  the  causes,  thatthe 
same  could  be  impeached  or  invalidated,  if  made  pur- 
suant to  the  order  of  a  court  of  original  general  juris- 
diction. 

The  second  section  provides  that  such  sale  shall  not 
be  invaUdated  or  impeached  for  any  omission,  in  any 
petition  for  such  sale,  provided  it  shall  substantially 
show  that  an  inventory  has  been  filed,  and  that  there 
are  debts  which  the  personal  estate  is  insufficient  to 
discharge,  and  that  recourse  is  necessary  to  the  real 
estate. 

The  third  section  provides  that  such  sale  shall  not 
be  invalidated  by  reason  of  an  irregularity  in  any  mat- 
ter or  proceeding  after  the  presentation  of  any  petition, 
and  the  giving  notice  of  the  order  to  show  cause,  &g.  ; 
and  this  provision  is  substantially  preserved  in  the  sev- 
eral  acts  amending  the  third  section. 

It  is  also  claimed  by  said  counsel,  that  section  1  of 
chapter  359  of  the  Laws  of  1870,  precludes  the  pur- 
chaser from  objecting  to  the  completion  of  his  purchase 
because  he  has  not  appealed,  or  taken  proceedings  to 
set  aside,  open,  vacate,  or  modify  the  proceedings  in 
this  matter ;  and  several  authorities  are  cited  to  sus- 
tain this  view. 

The  caae  of  Forbes  9.  Halsey  is  cited  as  authority 
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for  the  doctrine,  that  no  sale  shall  be  invalidated  by 
reason  of  any  irregularity  occurring  after  the  presenta 
tion  of  the  petition ;  but  that  was  a  case  of  ejectment, 
and  clearly  within  the  provision  of  the  act  of  1850. 

The  learned  counsel  has  evidently  failed  to  appre 
date  the  object  of  that  act,  when  he  seeks  to  make  sec- 
tions 1,  2  and  3  of  that  act  applicable  to  proceedings 
before  the  surrogate,  and  gives  no  force  to  section  4, 
which  seems  to  be  the  only  section  aflfcting  the  surro- 
gate, and  one  which  specifically  provides  that  he  shall 
not  confirm  any  such  sale,  unless,  upon  due  examina- 
tion, he  shall  be  satisfied  that  the  provisions  of  the  said 
title  have  been  complied  with,  as  if  this  act  had  not 
been  passed,  showing  conclusively,  that  the  act  in 
question  was  not  intended  to  relieve  the  surrogate  from 
strict  conformity  to  the  Revised  Statutes,  but  only  to 
throw  such  guard  around  the  purchaser,  by  presump- 
tions of  regularity,  after  the  surrogate  has  acted. 

I  think  the  act  of  1870,  in  its  first  section  does  not 
contemplate  any  limitation  of  the  strict  requirement  of 
the  Revised  Statutes  in  conducting  such  proceediugs, 
and  is  not  applicable  to  such  proceedings  pending 
before  that  officer,  otherwise  it  would  nullify  the 
fourth  section  of  the  act  of  1850.  I  am  therefore  of  the 
opinion  that  the  several  acts  referred  to  do  not  relieve 
the  surrogate  from  strict  conformity  to  the  Revised 
Statutes  in  respect  to  all  the  proceedings  required  by 
their  provisions,  and  that  it  is  my  duty  to  recognize 
and  act  upon  any  objection  of  irregularity,  as  well  as  of 
jurisdiction,  on  this  hearing. 

And  as  I  am  not  satisfied  that  the  provisions  of  the 
Revised  Statutes  in  respect  to  the  sale  and  disposition  of 
the  real  estate  of  the  intestate  have  been  complied  with, 
I  should  refuse  to  confirm  the  report  of  sale  (Ackley  v. 
Dygert,  33  Barb.  176 ;  Farrington  v.  King,  1  Bradf. 
182 ;  Wood  %.  McChesney,  40  Bath.  417). 

It  is  well  settled  upon  authority  that  any  recitals  of 
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jurisdiction  in  any  of  the  orders  of  the  former  surro- 
gate cannot  affect  the  question  of  jurisdiction  (see  Sib- 
ley V.  Waflaie,  16  JNT.  T.  189).    Having  reached  the  con- 
clusion that  there  is  a  defect  of  jurisdiction  to  make 
the  order  of  sale,  it  is  not,  perhaps,  necessary  that  I 
should  consider  the  other  questions  involved  in  this 
matter,  but  it  may  be  proper  to  state  that  after  the 
surrogate  acquires  jurisdiction,  any  other  proceedings 
required  by  the  statute,  that  may  have  been  omitted  in 
the  progress  of  the  proceedings,  might  be  supplied  by 
being  taken  nuncpro  tuncj — such  as  the  proof  and  adju- 
dication of  claims,  the  entry  of  the,  order  for  sale,  the 
execution  and  approval  of  the  bond, — ^as  this  court  pos- 
sesses the  same  authority  as  Qjther  tribunals  to  remedy 
and  correct  errors  or  mistakes  in  the  course  of  proceed- 
ings, in  cases  where  jurisdiction  has  been  regularly 
acquired  (see  Farrington  v.  King,  above  cited,  at  jpSLge 
191). 

For  the  defective  character  of  the  petition  in  this 
matter,  the  motion  to  confirm  the  sale  must  be  denied. 


KINGSLET  V.   THE  CrTT  OF    BROOKLYN. 
Brooklyn  City  Court ;  Special  Term^  1876. 

Refekbkcb. 

A  compulsory  reference  may  be  ordered  in  an  action  on  contract 
(difficult  questions  of  law  not  being  involved),  if  the  ascertainment 
of  the  amount  recoverable  will  necessarily  involve  a  great  number 
of  items,  requiring  the  statement  of  an  account,  notwithstanding 
the  defense  is  that  the  contract  itself  is  void  cib  initio  for  fraud. 

Contractors,  employed  to  construct  a  public  work  for  a  municipal 
corporation,  brought  suit  to  recover  compensation  under  clauses  of 
the  contract,  which  specified  twenty-nine  different  classes  of  work, 
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the  amount  of  work  of  each  class  to  be  determined  by  the  city 
engineer  as  the  work  progressed,  to  be  paid  for  at  specified  rates. 
The  defendants  set  np  that  the  contract  was  made  by  f rand,  and 
without  authority,  and  was  Toid.  E^  that  the  case  was  proper 
to  be  referred.^ 


*  See  also  the  next  case,  Hyatt  v.  Roach,  and  the  following  recent 


Where  the  complaint  alleged  that  the  defendant  had  drawn  and 
reeeived  from  the  comptroller  of  the  city  of  New  York,  a  much 
Isiger  sum  of  money  than  '*  was  due  for  services,  labor  and  materials 
necessary  for,  and  which  had  been  rendered  and  furnished  m  and 
shout  the  construction"  and  erection  of  a  court-house;  and  the 
toswer  denied  the  allegation;  Bdd^  a  referable  cause.  Bupreme  Ot.^ 
1875,  opin.  by  Wbstbrook,  J.',  Mayor,  &c.  of  N.  T.  «.  Genet,  4  Hun, 
e58. 

In  an  action  on  a  contract  where  the  defendant,  as  separate  de- 
feases or  counter-claims,  aUeges  the  adrancingand  paying  out  of 
money,  and  the  performing  of  labor  and  serrices,  aggregating  a  large 
nomber  of  items — ffeld^  that  if  the  answer  inyolyes  an  account  the 
case  is  referable,  although  the  cause  of  action  set  forth  in  the  com- 
plamt  is  non-referaUe.  If.  71  Superwr  Ot.,  1875,  opin.  by  MoinELL, 
Gh.  J.,  Maryott  e.  Thayer,  80  Supar.  CL  (7  J.  di  8.)  417. 

In  an  action  by  the  receiver  of  a  corporation  for  moneys  fraudulent- 
ly obtained  from  such  corporation,  through  a  contract  made  by  the 
defendant,  at  the  time  its  president,  and  where  the  complaint  alleged 
that  the  defendant  was  enabled  to  and  did  keep  false  accounts  on  the 
books  of  the  company,  and  asked  to  recover  ^he  actual  balance  due 
from  defendants  to  the  corporation, — EM^  a  referable  cause.  iSti- 
t^  (%.,  1874,  opin.  by  TAL09TT,  J.,  Bensel  e.  Gait,  5  8up*m  Ct, 
(r.  A  C.)  186. 

Where  the  plaintiff  brought  an  action  founded  on  an  account 
n&bnacing  many  items,  which  were  admitted  by  the  defendant,  but 
alleged  to  relate  to  merchandise  which  was  to  be  sold  by  the  plaintiff 
00  comnussion,  and  that  he  had  violated  his  duty  in  seUing  at  im- 
proper times,  and  for  less  than  its  value, — HM^  that  the  case  was 
referable.  8up''m  Ct,^  1876,  opin.  by  Bbadt,  J.,  Cowden  v.  Teale, 
6Aia,683. 

In  an  action  for  the  sale  and  delivery,  under  a  special  contract,  of  an 
indefinite  quantity  of  beef  at  a  certain  price  per  pound,  where  a 
question  of  fraud  was  raised  by  the  answer, — J^ld^  that  the  plaintifi^s 
ctnse  of  action  was  referable,  and  that  it  could  not  be  made  non- 
nfoabls  by  the  defendant's  answer.    If,  T.  Supmar  Ct.^  1875,  opin. 
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Motion  by  plaintiff  for  an  order  of  reference. 

This  action  was  brought  by  William  C.  Kingsley 
and  Abner  C.  Keeney  against  the  City  of  Brooklyn  to 

by  MoKELL,  Oh.  J.,  Patterson  v.  Btettauer,  89  Super,  Ct.  (7  J,db  jSI) 
418. 

Where  an  action  was  brought  by  an  attorney  on  an  account  fpr 
Yarious  services,  including  many  items,  and  a  general  denial  was 
interposed, — Eeldf  that  the  trial  of  the  issues  involved  a  long  account, 
and  a  compulsory  reference  might  be  ordered,  if.  F.  C.  P.,  1871| 
opin.  by  J.  F.  Dalt,  J.,  Schermerhom  v.  Wood,  4  Daly,  168. 

In  an  action  by  an  attorney  and  counsel  to  recover  for  services, 
the  performance  of  which,  but  not  their  value,  was  admitted,  except 
as  to  two  separate  and  distinct  items  as  to  which  the  statute  of  limit- 
ations was  pleaded, — ffeUd,  that  the  trial  of  the  issues  did  not  require 
the  examination  of  a  long  account,  so  as  to  allow  a  compulsory  refer- 
ence to  be  ordered.  If,  T.  0.  P.,  1874,  opin.  by  Dalt,  Ch.  J.,  Dit- 
tenhoeffer  v,  Lewis,  5  Dalf/,  72. 

In  an  action  on  an  account  for  services  and  disbursements, — e,  ^., 
an  attorney's  bill, — ^where  the  complaint  alleges  an  agreement  to  pay 
a  sum  certain,  if  defendant  does  not  contest  the  items  of  expenditure, 
but  denies  the  special  agreement  and  alleged  value  of  the  services,  a 
compulsory  reference  cannot  be  ordered.  3up*m  Ot,,  1874,  opin.  by 
Tappbn,  J.,  Flanders  v,  Odell,  16  Abb,  Pr.  N,  8,  %il  \  %,  0.,  2  Htm, 
664. 

In  an  action  against  the  makers  of  bills  of  exchange,  which  wers 
alleged  to  have  been  paid  by  the  proceeds  of  .certain  shipments  of 
com,  a  motion  was  made  for  a  reference  on  the  ground  that  the  trial 
would  involve  the  examination  of  the  account  of  sales  of  such  ship- 
ments, but  it  appeared  by  affidavit  that  the  gross  and  net  proceeds 
of  the  sales  was  admitted  by  both  parties,  and  that  the  only  question 
in  dispute  was  whether  the  proceeds  of  the  sales  had  been  received 
by  the  agents  of  the  plaintiffs  or  of  the  defendants,  and  involved  a 
difficult  question  of  law.  Bdd,  that  a  compulsory  reference  should 
not  be  ginrnted,  both  because  the  trial  would  not  involve  the  examin- 
ation of  the  account  of  sales,  and  also  because  it  should  not  be 
ordered  where  the  trial  will  require  the  decision  of  a  difficult  question 
of  law,  even  if  it  would  otherwise  be  proper. 

The  opinion  contains  a  concise  history  of  the  origin  of  the  prac- 
tice of  referring  causes  involving  the  examination  of  long  accounts. 
JIT.  T,  0.  P.,  1874,  opin.  by  Dalt,  Ch.  J.,  Magown  «.  Sinclair^  5 
2^,68. 
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recover  a  balance  of  one  hundred  and  seventy-eight 
thousand  dollars,  claimed  to  be  due  for  work  done 
upon,  and  materials  furnished  for  the  Hempstead 
Beservoir  by  the  plaintiffs,  under  a  contract  made 
between  the  city  of  Brooklyn,  by  the  Permanent  Board 
of  Water  and  Sewerage  Commissioners  for  said  city, 
and  the  plaintiff. 

The  complaint  alleged  the  contract,  of  which  it  set 
forth  a  copy.  The  clauses  as  to  compensation  provided 
that  for  performance  **  there  shall  be  paid  to  the  con- 
tractors the  following  prices,  viz. : 

"For  every  cubic  yard  of  excavation  from  within 
the  waterlines,  ....  fifty-five  cents. 

"For  every  hundred  feet  of  haul  ....  three 
cents. 

"For  every  acre  of  grubbing  and  clearing  .... 
twenty-five  dollars." 

And  so  on,  making  about  thirty  different  classes  of 
work. 

The  complaint  further  alleged  that  in  pursuance  of 
said  contraot,  and  in  accordance  with  the  terms  there- 
of, the  plaintiffs,  in  the  years  1872, 1873, 1874  and  1875, 
performed  for  the  defendant  a  large  amount  of  work 
and  labor,  and  supplied  and  furnished  a  large  quantity 
of  material,  of  value  together  of  over  one  hundred  and 
seventy-eight  thousand  dollars. 

The  answer  admitted  the  making  of  a  contract  in 
terms  as  set  forth  in  the  complaint,  but  alleged : 

First.  That  said  contract  was  not  in  fact  the  act  of 
said  city,  but  was  in  truth  and  fact  void  and  of  no 
effect  as  against  said  city,  for  the  reason  that  it  was 
not  made  in  good  faith  by  the  persons  composing  said 
Permanent  Board,  but  was  in  fact  a  corrupt  and  fraud- 
ulent scheme  between  the  persons  composing  the  board 
and  plaintiffs,  wrongfully  to  obtain  from  the  defendant 
large  sums  of  money  which  the  said  city,  of  right  and 
in  good  conscience,  and  by  &ir  dealing,  ought  not  to 
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TpsLy ;  that  in  order  to  cany  oat  the  scheme,  the  plain- 
tiffs and  the  i)ersons  composing  said  board,  had  f  raud- 
tdently  confederated  together  to  procure  and  cause  to 
passed  by  the  legislature  of  this  state,  the  various  acts 
and  laws  by  which  they  claimed  the  power  purported 
to  be  given  to  do  and  i)erform,  as  stated  in  said  con- 
tract ;  and  also  falsely  represented  to  the  people  of  the 
City  of  Brooklyn,  and  to  the  public  at  lai^e,  that  there 
was  great  danger  of  a  deficiency  in  the  supply  of  water 
for  said  city,  when  in  truth  such  supply  was  ample 
and  sufficient ;  they  had  caused  great  waste  of  water 
then  available  for  such  supply,  so  as  to  make  it  appear 
that  such  supply  was  insufficient  and  inadequate ;  that 
though  specifications  had  been  made  for  such  work, 
they  caused  that  such  si)ecifications  should  be  kept 
secret  and  should  not  be  published,  and  that  no  general 
or  proper  invitation  to  bid  for  such  work  shoxQd  be 
given,  as  required  by  the  laws  of  this  State ;  that  they 
caused  that  only  certain  selected  persons  were  invited 
to  make  any  bid  or  proi)osal  for  such  work,  with  the 
intention,  unlawful  agreement  and  understanding,  that 
they  should  offer  to  do  said  work  only  at  such  prices 
somewhat  larger  than  those  at  which  it  was  then 
understood  the  plaintiffs  would  offer,  and  in  fact  did 
offer  to  do  the  work,  and  that  the  plaintiffis  prox)osed 
to  do  the  work  only  for  an  excessive  and  fraudulent 
price ;  that  when  certain  of  said  selected  persons  (in 
violation  of  their  unlawful  scheme  and  agreement), 
had  offered  to  do  said  work  for  a  sum  or  price  less  thaji 
that  for  which  plaintiffs,  pursuant  to  such  understand- 
ing and  agreement,  had  offered  to  do  the  same,  the 
persons  composing  said  board,  and  the  plaintiffs, 
ujilawfully  arranged  together  that  the  plaintiffs  might 
change  and  reduce  their  bid  or  offer  so  as  to  make  the 
same  lower  than  the  price  or  sum  for  which  said  per- 
sons, violating  said  understanding,  had  offered  to  do 
the  same;  and  that,  pursuant  to  said  scheme,  the 
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contract  was  awarded  to  plaintiffs,  at  such  reduced  or 
modified  price  or  sum;  that  the  ground  where  such 
work  was  to  be  done  was  covered,  in  great  i)art,  by- 
shallow  water,  which  could  be  easily  and  properly 
drawn  off  by  said  board,  whereby  the  cost  of  said  work 
would  be  very  greatly  diminished,  but  that  the  plain- 
tiffis  and  said  board  caused  that  such  water  should  not 
be  drawn  off,  with  intent  to  prevent  any  of  said  selected 
persons,  or  other  x>ersons,  from  being  led  to  make  a 
bid  to  do  said  work  for  a  reasonable  price ;  and  that, 
after  the  making  of  said  contract,  the  said  water  was 
secretly  drawn  off  by  said  board,  and  the  cost  and  ex- 
I)ense  of  doing  said  work  was  thereby  greatly  reduced ; 
that  thereby  all  bids  made  were  greatly  increased,  and 
many  persons  deterred  from  bidding ;  that  they  con- 
cealed such  plans  and  specifications  from  many  com- 
petent persons  who  would  have  been  bidders. 

Second.  That  the  x>ersons  composing  said  board, 
and  said  city,  the  defendant,  had  no  authority  or  right 
to  make  any  contract  of  the  kind,  because  due  and 
formal  plans  and  specifications  had  not  first  been  pub- 
licly prei)ared,  and  advertisement  made,  for  proposals 
in  certain  designated  newspapers,  and  that  the  contract 
was  unauthorized,  and  not  the  contract  of  defendants. 

Third.  That  the  appropriation  of  said  work  had 
been  already  expended  prior  to  the  time  that  the  work 
referred  to  in  the  complaint  was  done. 

Fourth.  That  neither  the  defendant  nor  any  officer  or 
agent  thereof  had  any  authority  to  contract  to  have  any 
work  done,  except  as  provided  in  a  certain  plan  referred 
to  in  and  by  section  1  of  chapter  47  of  the  Laws  of 
1870,  and  that  the  work  and  material  referred  to  in  the* 
complaint,  were  not  a  part  of  the  work  referred  to  in 
such  plan,  and  were  not  in  any  manner  called  for  or 
allowed  by  such  plan ;  and  that  the  x>ersons  composing 
said  board  had  allowed  plaintiffs  to  do  work  outside 
of  the  original  plans  and  specifieations,.  for  the  purpose 
Vol.  I-« 
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of  increasing  their  profits  and  pursuant  to  their  fraud- 
ulent scheme. 

Fifth.  That  under  the  contract  and  agreement  men- 
tioned in  the  complaint^  the  plaintiffs  had  done  cei^tain 
work,  and  furnished  certain  material,  of  the  value  in 
the  aggregate  of  more  than  two  hundred  thousand  dol- 
lars, but  that  they  have  been  fully  paid  for  all  such 
work,  all  that  was  the  fair  value  of  the  same,  and  ail 
that  in  and  by  said  contract  was  stated  to  be  agreed  to 
be  paid. 

Then  follows  a  general  denial  of  allegations  not  ad- 
mitted. 

The  plaintiffs  moved  for  a  reference  of  the  cause 
upon  an  affidavit,  which,  after  stating  the  nature  of  the 
action,  states  that  by  the  terms  of  said  conta»«t^  and 
for  the  purpose  of  ascertaining  the  amount  of  work 
done,  and  of  fixing  the  compensation  to  be  paid  to 
these  plaintiffs  therefor,  the  work  to  be  done  under 
isald  contract  was  classified  and  divided  into  thirty-one 
different  classes,  and  a  price  which  plaintiffs  were  to 
be  paid  for  said  work  under  said  contract,  was  fixed  to 
each  class  and  description  of  work;  that  there  is 
now  due  plaintiffs  for  such  work,  one  hundred  and 
seventy-eight  thousand  dollars  and  upwards,  over  and 
above  all  payments  made  imder  said  contract ;  that  the 
Tendering  of  said  work,  labor,  and  service,  and  the 
amount  due  therefor,  is  put  in  issue  by  defendant's 
answer,  and  that  the  trial  of  the  issue  of  fact  therein 
will  necessarily  require  the  examination  of  a  long  ac- 
count, which  is  directly  involved  in  said  issue ;  that  to 
establish  the  defendant's  demand,  it  will  require  an 
examination  of  an  account  for  the  amount  of  work 
done  by  plaintiffs  under  each  of  thirty-one  classes  of 
work  into  which  said  contract  was  divided,  each  con- 
etituting  a  separate  account,  and  each  of  said  separate 
accounts  consisting  of  many  sei)arate  and  distinct 
items  for  work  performed  at  different  times. 
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That  the  defense  set  up  by  defendants  in   said 
answer,  that  the  one  million  four  hundred  thousand 
dollars  appropriated  for  the  building  of  said  reservoir 
had  been  exhausted  prior  to  the  performing  of  the 
work  for  which  jyayment  is  claimed,  will  necessarily 
leqnire  the  examination  of  a  long  account  which  is  di- 
rectly involved  in  said  issue ;  that  it  will  be  necessary 
to  determine  whether  said  appropriation  had  been  ex- 
hanBted  at  the  time  of  performing  said  work,  to  ascer- 
tain by  evidence   different  objects  and  purposes  to 
which  said  money  has  been  applied  by  the  defendant, 
and  the  amounts  which  have  been  applied  to  each  sev- 
eral object,  and  whether  said  money  has  been  applied 
by  the  defendant  to  the  contractor  of  said  reservoir,  or 
diverted  to  other  purposes  ;  that  plaintiffs  claim  that 
upwards  of  two  hundred  thousand  dollars  of  said  ap- 
propriation has  been  illegally  and  unlawfully  diverted 
by  the  defendants,  and  applied  to  other  and  different 
purposes  than  those  for  which  it  was  appropriated; 
that  said  investigation  will  require  the  examination  of 
a  long  account ;  that  said  account  consists  of  more 
than  fifty  different  items,  upon  each  of  which  proof 
will  have  to  be  taken  on  said  trial.    And  deponent  is 
farther  informed  that  it  is  the  intention  of  the  defend- 
ants on  said  trial,  to  litigate  the  issue  raised  by  tha 
pleadings  therein,  as  to  the  amount  of  labor  i)erf ormed 
under  said  contract  in  excavating  the  bottom  and  sides 
of  said  reservoir,  and  to  dispute  the  correctness  and 
acenracy  of  the  measurements  and  estimates  made  by 
the  engineers  of  the  city  as  to  the  amount  of  work 
done  under  said  contract  in  said  excavation ;  that  for 
the  purposes  of  measurement,  the  bed  of  said  reservoir 
was  divided  into  not  less  than  fifty  thousand  cross- 
sections  or  squares  of  fifty  square  feet  each ;  that  each 
cross  section  did  and  will  constitute  a  distinct  and  sep- 
arate subject  of  measurement  and  estimate  under  said 
contract,  in  aaoertaining  the  amount  of  compensation 
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due  to  the  plaintiffs,  each  of  which  separate  measnre- 
ment  and  estimate  will  constitute  a  distinct  item  in 
plaintiff's  claim,  to  be  tried  and  determined  on  said 
trial,  making  at  least  one  hundred  thousand  separate 
and  distinct  items  involved  in  said  issue,  and  that  it 
will  require  many  weeks  for  an  engineer  to  make  such 
calculation ;  that  in  addition  to  the  calculation  involved 
In  determining  the  quantity  of  earth  removed  from  the 
bed  of  said  reservoir,  there  will  also  remain  the  calcu- 
lation and  estimate  of  the  quantity  of  earth  excavated 
and  removed  in  constructing  a  conduit  from  said  work ; 
also  the  amount  of  labor  performed  in  building  a  cer- 
tain highway  on  said  work ;  also  the  quantity  of  exca- 
vation for  the  puddle  waU  in  constructing  the  dam,  and 
so  for  the  work  done  under  each  class  into  which  said 
contract  was  divided. 

That  the  corporation  counsel,  in  answer  to  a  ques- 
tion proposed  in  open  court,  on  a  motion  made  by  the 
defense  to  postpone  the  trial  of  this  case,  announced 
that  it  was  the  intention  of  the  defense  to  dispute  the 
accuracy  of  said  measurements  and  estimates. 

BenJ.  F.  Tracy ^  for  the  motion. 

W.C.De  WiUvindJ.JS.Parscyn^jtoTdetenisiiit. — ^I.  An 
action  against  a  municii)al  corporation,  l;he  pleadings  in 
which  charge  fraud,  rendering  void  the  contract,  and 
making  the  public  officers  connected  therewith,  guilty 
of  a  misdemeanor,  cannot  be  compul^orily  referred. 
Actions  directly  involving  fraud  were  not  referable 
prior  to  the  constitution  of  1846  (Levy  v.  Brooklyn 
Fire  Ins.  Co.,  36  Wend.  687).  Nor  actions  for  non-fea- 
sance of  public  officers  (Beardsley  v.  Dygert,  8  Den.  880). 
Nor  actions  sounding  in  tort  (Dederick  v.  Rickley,  19 
Wend.  108 ;  Gilmser  v.  Redfield,  Id.  21 ;  Green  t. 
Patchen,  18  Id.  294 ;  Tates  v.  Russell,  17  John^.  461). 
UX)on  these  pleadings,  all  those  elements  are  presented. 
S.  Section  2,  article  1,  of  the  constitution  of  1846,  and 
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section  2,  of  article  7,  in  the  constitution  of  1822,  and 
section  41  of  1777,  perpetuate  the  right  of  trial  by  a 
jury,  in  an  action  like  the  present  by  an  authority 
superior  to  either  the  legislature  or  the  courts 
Townsend  v.  Hendricks,  40  JSaw.  Pr.  143,  Ct.  qf 
Axypeals).  The  law  has  been  thus  laid  down  and 
applied  since  the  constitution  of  1846  (Freeman  v. 
Atlantic  Pire  Ins.  Co.,  13  -4.6ft-  Pr.  124 ;  McLean  t?. 
East  River  Ins.  Co.,  8  Bosw.  700 ;  Ross  v.  Mayor  of  N. 
Y.,  32  Eaw.  Pr.  164 ;  McMaflters  v.  Booth,  4  /(«.  427 ; 
Dewey  v.  Field,  13  Id.  437).  3.  Welsh  v.  Darragh, 
52  iT.  F.  690,  does  not  change  the  rule.  It  arose  upon 
a  contract  conceded  to  be  valid.  In  the  answer  the 
contract  was  admitted  to  be  valid,  but  it  was  alleged 
that  in  the  delivery  of  the  merchandise,  false  represent- 
ations were  made,  and  it  was  sought  to  counter-claim 
the  damages  sustained  by  this  deceit,  in  the  execution 
of  the  contract  against  the  plaintifl's  claiuL  This  was 
a  style  of  defense  tolerable  under  the  Code,  which  i)er- 
mits  the  joining  of  causes  of  action  on  contract  and  in 
tort  arising  out  of  the  same  transaction,  and  hence 
unknown  to  the  law  prior  to  the  constitution.  Hence, 
it  was  sei)arable.  The  complaint  determining  the  char- 
acter of  the  action.  Such,  however,  is  not  the  present 
case  upon  the  pleadings.  The  charge  of  fraud  herein 
goes  to  the  making  of  the  contract  itself.  In  effect  it 
is  claimed  that  there  is  no  contract.  There  is  only  a 
fraudulent  contrivance,  utterly  void.  And  again,  the 
elements  of  tort,  and  of  official  non-feasance  are 
involved.  If  the  charge  of  fraud  in  the  making  of  the 
contract  be  maintained,  no  account,  long  or  short,  is  to 
be  examined.  In  the  case  of  Welsh  v.  Darragh,  such 
an  examination  was  not  disposed  of  by  the  charge  of 
fraud,  even  if  true.  In  Welsh  v.  Darragh,  the  charac- 
ter of  the  action  was  one  of  pure  contract,  fraud  being 
introduced  only  upon  a  remcrte  and  collateral  branch. 
In  this  case  the  issue  of  fraud  goes  to  the  whole  cause 
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of  action.  4.  The  remark  in  decision  of  the  court  of 
api)eal8  in  Welsh  v.  Darragh,  that  the  complaint  is  to 
determine  the  character  of  the  action  for  the  purposes 
of  a  motion  to  refer  is  to  be  limited  to  that  action, 
and  was  intended  only  to  declare  that  that  particnlar 
action  was  solely  ui)on  contract. 

II.  If,  however,  Welsh  v.  Darragh  is  to  have  the 
wide  construction  sought,  still  in  this  action  a  long 
account  is  not  involved.  The  answer,  apart  from  fraud, 
admits  the  work,  and  pleads  payment.  Here,  then, 
no  long  account  is  presented  for  examination. 

III.  That  an  examination  of  a  long  account  may  or 
will  become  necessary  collaterally,  is  not  sufficient  to 
comjiel  a  reference  (Cameron  v.  Freeman,  18  Sow.  Pr. 
810 ;  Kain  v.  Delano,  11  Abb.  Pr.  N.  S.  29,  Ct.  of 
Appeals).  This  disi)oses  of  the  point  as  to  the  condi- 
tion of  the  fund  applicable  to  the  Hemi)stead  Reser- 
voir, if  that  point  can  be  considered  on  this  motion 
at  all. 

IV.  Where  there  is  but  one  subject  matter  the  case 
is  not  referable,  into  however  many  different  items  of 
detail  this  subject  may  run  (Brink  t.  Republic  Fire 
Ins.  Co.,  2  N.  T.  8.  C.  560,  661 ;  Swift  v.  Wells,  2  JKwo. 
Pr.  79 ;  Miller  v.  Hooker,  Id.  171 ;  People  v.  Supern- 
sors  of  Schoharie,  6  Wend.  606).  The  subject  matter 
here  is  the  validity  and  scope  of  the  contract,  and  this 
in  law  and  fact  is  only  triable  upon  compulsion  before 
a  jury. 

y.  Cases  involving  the  examination  of  a  long 
account  wherein  a  court  may  compel  a  reference  are 
confined  to  cases  involving  an  account  between  the  jan- 
ties, — ^such  as  i)artnership  accounts  and  the  like  (Van 
Rensselaer  v.  Jewett,  6  JSiUj  873  ;  Graham  v.  (folding, 
7  Bow.  Pr.  260). 

VI.  The  accuracy  of  measurements  is  not  involved 
in  any  protracted  sense.  ^  it  were,  it  is  not  a  matter 
of  accounting.    It  is  merely  the  measurement  of  the 
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work  done  or  the  excavation  made,  by  scientific  experts 
and  the  taking  of  their  testimony.  Experts  as  to  the 
legitimate  cost  or  value  of  any  pubUc  stractnre  or  the 
material  used  therein  may  estimate  from  minutes  or 
their  general  estimates,  may  require,  for  confirmation  or 
refutation,  the  investi^tion  of  multifarious  details ;  yet 
to  pretend  that  such  testimony  presents  the  case  of  a 
long  account  contemplated  by  the  section  of  the  Code 
invoked  would  be  absurd. 

Vn.  There  are  difficult  questions  of  law  to  be 
decided  (De  Hart  v.  Covenhoven,  2  Johns.  Ch.  402 ; 
Ives  tj.  Vandewater,  1  H&id.  Ft.  168  ;  Adams  v.  Bayles, 
2  Johns.  374 ;  Anon.,  5  Cow.  423 ;  Shaw  t.  Ayrs,  4 
Cow.  62).  Even  if  this  court  has  the  i)ower  to  comi)el 
a  reference  in  this  action,  it  is  merely  a  permissive 
power,  and  in  sound  discretion  it  ought  not  to  be 
exerdsed  here. 

Neilsok,  Ch.  J. — ^This  action  was  brought  to  recover 
a  balance  of  $178,000,  claimed  to  be  due  for  work  done 
upon,  and  materials  furnished  for  the  Hemi)stead  Re- 
servou*  by  the  plaintiffs,  under  their  contract  with  the 
defendant. 

The  answer  sets  up  new  matter  to  impeach  the 
Talidity  of  the  contract,  and  the  good  faith  and  man- 
agement of  the  plaintiffs,  and  of  the  persons  who  acted 
officially  in  making  that  contract,  and  controverts  the 
claims  in  the  complaint  stated.  It  was  drawn  with 
great  care,  and  is  broad  enough  to  admit  whatever  per- 
tinent evidence  the  defendant  may  have  to  offer.  The 
learned  counsel  for  the  corporation  has  thus  evinced 
an  earnest  desire  to  jurotect  the  rights  of  the  city.  But 
in  view  of  the  papers  on  file,  and  of  the  accounts  kept 
in  the  proper  department,  he  could  not,  and  does  not, 
deny  the  formal  making  of  the  contract,  or  that  the 
plaintiffs  had  proceeded  to  act  under  it.  On  the  con- 
trary, the  answer  states  that  the  plaintiffs  had  done 
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work,  and  famished  materials  of  tlie  value  of  more  than 
$200,000,  and  have  been  paid  the  fair  value  of  the  same, 
and  all  that  in  and  by  the  pretended  contract  was 
agreed  to  be  paid.  An  observation,  made  by  Mr.  Par- 
sons on  his  argument,  was  quite  in  keeping  with  this 
aspect  of  the  pleadings :  "  They  would  not  dispute  that 
there  was,  in  form,  a  contract  obtained,  but  they  would 
try  to  prove  that  it  waa  obtained  under  such  drcum- 
stances,  and  by  such  means,  that  the  court  should  not 
require  its  enforcement." 

Under  these  pleadings,  the  plaintiffs  could  put  the 
contract  in  evidence  on  the  trial.  But  if  the  execution 
of  it,  and  the  power  of  the  x)ersons  acting  officially  in 
respect  to  it,  are  to  be  regarded  as  fully  denied,  no 
special  legal  difficulty  would  attach  to  this  branch  of 
the  case.  The  rule  common  to  cases  where  the  defend- 
ants sought  to  be  charged  on  contracts  made  by  agents, 
put  the  plaintiffs  to  the  proof  not  only  of  the  execution 
by,  but  of  the  authority  of  the  agents  would  apply. 
Nor  would  such  difficulty  exist  if  the  fraudulent  man- 
agement, which  on  mere  information  and  beUef  is  set 
set  up  in  the  answer,  should  be  proved.  The  questions 
thus  presented  would  be  of  mere  fact,  governed  by 
principles  simple  and  of  easy  application. 

My  appreciation  of  the  case,  and  of  the  arguments 
of  the  learned  counsel  for  the  defendant,  has  led  me  to 
make  a  careful  examination  of  the  numerous  authori- 
ties cited  by  them.  Mr.  De  Witt's  brief  seemed  to  de- 
mand that  special  attention.  I  agree  with  him  that  the 
case  of  Welsh  v.  Darragh*  (52  iV.  F.  590),  is  to  be  dis- 
tinguished from  this  case  in  one  asx)ect — ^the  fraud  set 
up  by  the  defendant,  Darragh,  related  not  to  the  con- 
tract, but  to  the  mode  of  performance.  But  the  same 
ruling  would  have  been  made  had  the  imputation  of 
fraud  reached  both  branches  of  the  case.    The  state- 

*  But  see  Schermeifaom  v.  Wood,  4  2>a2y,  158. 
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mentof  the  learned  chief  justice  that  'Hhe  character 
of  an  action  is  determined  by  the  complaint^"  is  true 
in  reference  to  every  form  of  action  at  law  or  in  equity. 
There  is  no  other  t^t  by  which  such  a  question  can  be 
determined. 

The  cases,  cited  at  large  in  the  brief,  are  of  two 
classes,  the  one  for  wrongs,  the  other  upon  contracts. 
As  to  the  first  class,  it  it  well  settled  upon  principle 
and  under  the  statute,  that  a  reference  can  not  be 
ordered.  The  issue  as  to  the  wrong,  whether  arising 
from  a  willful  act  or  from  mere  negligence,  must 
be  tried  by  the  jury.  As  to  the  second  class, — actions 
on  contract, -:-the  power  to  refer  is  limited.  There 
must  have  been  an  account,  not  collaterally,  as  in 
some  of  the  cases,  but  directly  between  the  parties, 
as  for  property  sold,  or  services  rendered  by  the  plain- 
tiff to  or  for  the  defendant.  This  necessarily  excludes 
insurance  cases.  One  claiming  under  a  fire  or  marine 
policy  must  prove  his  damages,  the  amount  of  his  loss, 
and  may  have  occasion  to  exhibit  an  account  made 
up  of  items.  But  the  property  lost  or  destroyed  had 
not  been  sold  to  or  received  by  the  insurance  company. 
The  contract  was  not  in  its  nature  as  for  a  mere  pur- 
chase,  but  to  indemnify  the  assured.  So,  too,  in  the 
case  of  an  alleged  partnership,  where,  by  the  pleadings 
in  the  action,  the  plaintiff  affirms,  and  the  defendant 
denies  the  existence  of  that  relation,  a  reference  or  ac- 
counting will  not  be  ordered  until  that  relation  is  es- 
tablished. The  reason  of  this  rule  of  practice  is,  that 
the  subject  matter  of  the  action  is  a  fund  in  the  use  of 
which  the  plaintiff  claims  to  be  interested,  to  a  x>ortion 
of  which,  as  net  profits,  he  asserts  title,  and  that,  un- 
less such  claim  be  just,  the  defendant's  books,  accounts, 
and  assets,  his  sole  property,  shouldr  not  be  exposed  to 
the  scrutiny  of  the  plaintiff,  of  his  attorney,  or  of  a  ref- 
eree. Some  merehants  in  good  standing  might  be 
niined  by  such  an  inquisition. 


1S3  ABBOTT'S    NEW  CASES. 

Kingsley  •.  City  of  Brooklyn. 

The  questions  of  law  inyolved  in  the  case,  and  which 
may  arise  on  the  trial,  are,  in  my  judgment,  very  sim- 
ple, not  likely  to  be  misapprehended  by  any  i)erson  of 
reasonable  capacity  and  intelligence. 

In  view  of  the  cases  cited,  and  of  the  well  known 
practice,  I  do  not  find  anything  to  deter  me  from  enter- 
taining this  application.  The  questions  are:  first,  is 
the  case  legally  referable  t  and,  if  so,  secondly,  would 
it  be  a  fair  exercise  of  discretion  to  grant  the  order  t 

The  contract,  made  part  of  the  complaint,  appears 
to  have  divided  the  work  into  about  thirty  different 
classes,  so  that  the  prices  of  each  part  could  be  fixed. 
Not  that  the  thirty  or  more  classes  of  work  are  so  many 
mere  items  of  an  account ;  each  class  is  made  up  of 
more  or  less  items.  It  cannot  be  said  how  many  items 
the  account  would  contain  if  presented  in  form,  but 
they  would  be  several  hundred,  it  may  be  several  thou- 
sand, in  number. 

To  establish  their  claim  under  these  pleadings  the 
plaintiffs  would  be  required  to  prove  the  measurement 
or  quantity  of  each  class  of  work  and  of  the  materials. 
That  proof  the  defendants  could  controvert.  The  in- 
quiry would  be,  how  many  cubic  yards  of  earth  were 
excavated,  and  how  many  were  hauled,  how  many 
piles  were  driven,  how  many  yards  of  clay  were  sup- 
plied, and  of  puddle  and  of  concrete  were  prepared,  of 
brick  and  of  stone  work  were  built,  and  so  on  through- 
out the  work  alleged  to  have  been  performed  in  tiie 
years  1872,  1873,  1874  and  1875.  It  would  be  utterly 
impossible  for  a  jury  to  pass  upon  those  and  the  like 
questions  intelligently ;  to  get  at  the  extent  of  each 
branch  of  the  work,  according  to  the  weight  and 
balance  of  the  testimony ;  affix  the  price,  and  so  de- 
termine the  daim,'  whether  in  the  aggregate  exceeding 
what  has  been  paid  or  not.  Most  counsel  of  much 
experience  will  be  able  to  recall  cases  much  less  com- 
plicated than  this,  where,  after  proceeding  before  the 
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jury,  the  presidiiig  judge,  from  mere  necessity,  stopped 
the  trial  and  ordered  a  reference.  In  one  case  of  this 
character,  before  Judge  Edkonds,  an  intelligent  juror, 
as  if  in  the  agony  of  apprehension,  arose,  and  declared 
his  inability  to  hold  in  mind  the  particulars  of  the 
case.  Our  system  of  references  was  devised,  and  is 
well  adapted,  to  relieve  the  jury  from  such  intolerable 
burdens,  and  to  secure  the  rights  of  parties  from  the 
etrors  or  blunders  unavoidably  incident  to  the  enforced 
submission  of  such  cases  to  a  jury. 

This  case,  in  its  nature  and  in  its  details,  has  all  the 
elements  i^uired  by  the  practice,  to  justify  a  compul- 
sory reference;  it  is  on  a  contract--^  mere  money 
demand— and  the  trial  will  involve  the  examination  of 
a  long  account,  arising  directly  between  the  parties. 

It  is  apparent  that  I  would  not  be  justified  in  deny- 
ing this  application  on  the  plea  of  the  discretion  which 
in  some  cases  may  be  -prGperlj  appealed  to.    That 
would  be  treating  as  naught  the  statute  and  a  well 
settled  and  well  sustained  system  of  practice.     The 
discretion  to  be  exercised  is  that  which  is  governed  by 
settled  rules  and  principles  of  law.    I  know  of  none 
other.    Can  or  should  I  hold  that  issues  which  cannot 
be  tried  before  a  jury,  may  not  be  tried  before  referees, 
and  thus  in  effect  determine  that  a  suitor  shall  not  have 
his  cause  tried  at  all  t    Why  should  not  this  case  take 
the  course  necessarily  taken  in  other  actions  where  ac- 
counts are  involved  ?    Each  of  these  litigants  thus  wiU 
bave  the  benefit  of  the  only  method  by  which  their 
rights  can  be  determined  with  clearness  and  certainty. 
It  is  proper  to  observe  that  the  circumstance  that 
the  attorney-general,  represented  by  Mr.  Parsons,  has 
brought  an  action  against  these  plaintiffs,  under  a 
xeoent  and  special  statute,  is  of  no  interest  to  us.    We 
cannot  shape  the  business  of  this  court,  or  dispose  of 
cases  which,  in  the  due  and  regular  course,  we  are 
bound  to  hear,  upon  any  such  ground.    Nor  would  the 
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attomey-general  or  the  learned  counsel,  acting  with 
him,  think  well  of  any  evasion  of  duty  on  our  part,  if 
we  were  disposed  to  indulge  in  it.  It  is  sufficient  that 
the  other  suit  is  not,  could  not  be,  pleaded  in  bar  of 
this  action. 

It  is  proper  also  to  observe  that^  in  the  view  of  the 
learned  corporation  counsel,  ^^this  court  is  limited  to 
the  consideration  of  the  compMnt  and  answer  for  the 
purposes  of  this  motion"  and  of  the  affidavits.  That 
view  is  correct.  No  offer  to  so  stipulate  as  to  involve 
less  inquiry  into  the  state  of  the  accounts,  or  to  fix 
ui)on  a  special  mode  of  trial,  or  to  qualify  the  plead* 
ings,  was  made.  Mr.  De  Witt  does,  however,  in  his  affi- 
davit, make  some  intimations  of  a  pacific  character; 
^  ^  He  is  not  able  now  to  say  positively  that  any  questions 
of  measurement  of  excavation,  upon  which  plaintiffs 
received  large  sums  of  money,  will  be  raised  on  the 
trial  of  this  case,  as  such  question  is  now  undergoing 
an  examination,"  &c.  He  also  thinks  that  the  chaige 
of  about  $100,000,  for  what  is  called  the  *^  extra  haul, 
is  not  put  in  dispute,  so  as  to  require  minute  examina- 
tion," &c.,  a  concession  that  some  examination  will  be 
required.  Why  ?  Simply  because  the  amount  of  the 
work,  and  the  distance  each  load  was  hauled,  are  in 
dispute.  But  I  appreciate  the  learned  counsel's  sense 
of  duty,  his  conviction  that  it  might  not  be  wise  or 
proi)er  to  abandon  any  part  of  the  case  made  by  the 
answer  put  in  on  the  authority  of  the  chief  magistrate 
of  the  city.  He  has  preferred,  and,  I  think,  very  prop- 
erly, to  stand  on  what  may  be  his  le^  rights. 

No  intimation  has  been  made  as  to  the  referees  io 
be  appointed.  I  am  thus  left  to  make  the  selection. 
The  persons  appointed  should  be  of  such  standing, 
character,  experience  and  capacity,  such  known  indus- 
try and  thoroughness  in  the  discharge  of  duty,  as  to 
command  general  and  unqualified  resi)ect.  With  these 
views,  and  passing  over  some  citizens  to  whom,  as  I 
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infer,  the  labor  might  not  be  agreeable,  I  appoint  Hon. 
John  A.  Lott,  Gteorge  H.  Fisher  and  Thomas  H.  Bod-' 
man,  Esquires,  as  the  referees. 

The  order  will  be  settled  on  notice. 


No  appeal  was  taken. 


HYATT  V.  ROACH. 
iT.  r.  Supreme  Court;  Special  Termj  November ^  1876. 

Rbfbbence. 

Compnlflory  reference  cannot  be  ordered  of  an  action  to  charge  a 
trostee  of  a  manofactoring  corporation  with  a  debt  of  the  corpora- 
tioDf  by  reason  of  omission  to  file  annual  report,  although  the 
only  issue  is  as  to  the  indebtedness  of  the  corporation  on  a  long 
account.* 


*  See  also  the  last  case,  Eingsley  e.  City  of  Brooklyn. 

In  the  case  of  the  Mbbtosn  Tool  Co.  v.  Moboah  (if.  F.  SuprmM 
Qowi^  Mrst  Departmenty  Oireuity  June^  1876),  it  was  held  that  the 
omission  to  file  in  the  secretary  of  state's  office,  a  duplicate  of  the 
certificate  of  organization,  does  not  avail  a  trustee  as  a  defense, 
where  there  is  proof  of  user. 

The  statute  provides  that  the  persons  desiring  to  form  a  manu- 
facturing, Ac,  corporation,  may  make  '*  and  file  in  the  office  of  the 
clerk  of  the  county  in  which  the  business  of  the  company  shall  be 
ctfried  on,  and  a  duplicate  thereof  In  the  office  of  the  secretary  of 
Btate,  a  certificate,  &c.  .  .  .  When  the  certificate  shall  have 
been  filed  as  aforesaid,  the  persons  who  shall  have  signed,  &c.,  shall 
be  a  body  politic  and  corporate,  &c."  (X.  1848,  c.  40,  f§  1,  2). 

Hie  Meriden  Tool  Company  sued  defendant  as  administrator,  to 
charge  him  with  a  debt  of  the  Bobbins  Burglar  Alarm  Company,  a 
corporadon  of  which  the  intestate  was  a  director. 
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Thaddens  Hyatt,  and  others,  sued  John  Boach  on 
his  liability  as  trustee  of  a  corporation,  under  the 
^*  Manufacturing  Companies'  Act,"  Laws  of  1848,  c. 
40,  §  12.  The  answer  admitted  that  defendant  was 
such  trustee,  and  the  omission  to  file  report,  but  de- 
nied the  alleged  facts  constituting  the  indebtedness. 

AmJbroBe  MoneU^  for  plaintiff,  moved  for  a  compul- 
sory reference,  on  the  pleadings,  and  oi^  an  affidavit 
that  the  debt  incurred  by  the  corporation  was  for  labor 
and  materials  ;  and  that  the  proof  would  involve  a  long 
account)  of  more  than  thirty  items. 

Oeo.  W.  Van  Biclerij  opposed. 

LA.WBENOB,  J. — ^The  action  is  brought  to  recover  a 
penalty  fbr  neglect  to  file  the  annual  report  under  sec- 
tion 12  of  chapter  40,  Laws  of  1848.  It  is  not  u{>on 
contract  (Merchants'  Bank  v.  Bliss,  35  iV:  T.  412).  The 
I)enalty  imposed  by  that  section  is,  that  uiK>n  failure 
to  file  such  report,  the  trustees  of  the  company  shall 
jointly  and  severally  be  liable  for  all  the  debts  of  the 
comjyany  then  existing,  &c. 

The  character  of  the  action  is  determined  by  the 

Babbbtt,  J. — ^By  the  filing  of  the  certificate  in  the  county  clerk^s 
office,  immediatdy  foUawed  hy  umt,  the  Bobbins  Burglar  Alarm  Com- 
pany became  a  corporation  de  fado^  and  the  duty  to  make  and  pub- 
lish a  report  attached  (10  K  T.  119;  17  Id.  458).  Any  other  con- 
struction would  enable  trustees  to  evade  all  responsibility  by  simply 
omitting  to  file  a  duplicate  certificate.  The  trustees  are  estopped 
under  such  circumstances  from  denying  the  existence  of  the  corpor- 
ation (22  Hmo,  Pr,  85).  Ihis  rule  is  especially  just  in  the  case  of 
the  defendant's  testator,  from  the  fact  that  the  proof  of  user  is  under 
his  own  hand,  in  the  shape  of  the  contract  under  which  the  plaintiffs 
delivered  their  goods;  which  contract  was  executed  within  the  very 
twenty  days  during  which  it  was  his  duty  to  make  and  pnbliah  the 
rapdrt  in  question. 

Judgment  for  the  plainti£^  with  costa. 
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complaint  (Welsh  v.  Darragh^  53  iT.  T.  690).  An  in- 
spection of  the  complaint  shows  that  it  is  not  upon 
contract,  but  is  brought  to  enforce  a  'penal  obligation 
of  the  defendant,  under  the  statute,  in  his  cai)acity  as 
trustee. 

Motion  for  reference  denied,  with  costs. 


HARRIS  7).  NORVELL 

iT.  T.  8upTetne  Courtj  First  Department ;  Special 

Term^  Nonaember^  1876. 

ILarTTTACTUBIHO  COBFOBATIONS. — STOCKHOLDER'S  LlABn<mr.-^WHO 

IB  '*  Labobbb  "  OB  **  Seryakt." 

A  reporter  employed  by  a  newspaper  company  is  a  laborer  or  ser- 
Tant  of  the  company,  within  the  individual  liability  clause. 

8o  ia  a  '*  city,"  or  **  assistant  editor,"  if  not  an  officer  of  the  company. 

The  remedy  given  by  the  statute  (X.  1848,  c.  40,  §  18),  is  not  con- 
fined to  manual  laborers,  nor  to  those  needing  protection  by  reason 
of  presumable  ignorance.* 

In  an  action  to  charge  the  stockholder  with  a  debt  of  a  manufactur- 
ing, Ac.,  corporation,  the  trustees  are  not  necessary  parties. 


*  ''Employees,"  in  the  Railroad  Corporation  Act,  is  held  to  in- 
chide  counsel.  Gumey  o.  Atlantic,  &c.  R.  R.  Co.  58  N.  T,  358  ; 
xev'g  2  Sup^m,  Ct.  [T.  &  C)  446.  "Wages  of  laborers  and  employ- 
ees,"  held  not  to  include  salary  of  president.  South,  Ac.  R.  R.  Co. 
9,  Ftalkner,  49  Ala.  115. 

As  to  the  limit  of  recovery  to  services  of  the  character  indicated, — 
•ee  Atcherson  v.  Troy,  &c.  R.  R.  Co.,  1  Aid.  CL  App.  Ike.  18  ;  Cum- 
mings  9.  N.  Y.  A  Oswego  R.  R.  Co.,  1  Lmu.  68. 

That  an  implied  contract  is  enoughf  •— see  Chapman  «.  Black  River 
R.  R.  C6.,  4  Lmu.  96. 


128  ABBOTT'S    NEW  CASES. 

HarriB  o.  Norrell. 

-^ — ^" ^^^^ -— * --  -■ -Tin        T-1-       — --       -  -     -  L  -I 

Demnrrer  to  complaint. 

William  Hemes  sued  C.  C.  Norvell  and  others, 
seeking  to  charge  them  as  stockholders  of  a  corpora- 
tion known  as  the  "  New  York  Republican  Newspaper 
Association,"  formed  under  the  general  manu&cturing 
law  of  1848,  and  the  amendments  thereof,  for  "  work, 
labor,  and  services,"  performed  for  the  corporation. 
The  services  for  which  a  recovery  was  sought,  as  the 
complaint  alleged,  were  rendered  as  "  city  editor,"  as 
^^ assistant  city  editor,"  and  as  "reporter,"  for  the 
newspaper  published  by  the  association.  Tlie  plaintiff 
was  the  assignee  of  the  claims  of  the  x)ersons  rendering 
the  services  ;  judgment  had  been  recovered  against  the 
association  upon  the  claims,  and  execution  had  been 
returned  unsatisfied.  The  defendant,  Norvell,  de- 
murred to  the  complaint. 

Tompkins  Westervelt,  in  support  of  the  demurrer. 

Denis  A.  SpeUissy^  opposed. 

Van  Voest,  J. — ^Although  there  are  several  causes 
of  demurrer  assigned,  only  such  will  be  considered  as 
were  urged  upon  the  hearing,  and  were  argued.  It  is 
claimed  by  the  defendant  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action ;  it 
being  urged  in  support  of  the  objection  that  the  stock- 
holders of  the  corporation  are  not  liable  for  services 
rendered  by  a  "city,"  or  *' assistant  city  editor,"  or 
*'rei)orter,"  for  the  "  Newspaper  Association." 

Section  18  of  the  act  of  February  17,  1848,  under 
which,  and  the  amendments  thereof,  the  association 
was  incorporated,  provides  that  **the  stockholders  of 
any  comi)any  organized  under  the  provisions  of  this 
act,  shall  be  jointly  and  severally  individually  liable 
for  all  debts  that  may  be  due  and  owing  to  all  their 
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IdborerSy  sertants^  and  apprentices,  for  services  per- 
formed for  such  corporation/' 

The  general  subject  raised  by  the  demurrer  has 
already  had  consideration  in  several  reported  cases,  in 
some  of  which  the  section  of  the  act  in  question  was 
considered,  and  in  others,  a  kindred  section,  under  the 
general  railroad  act. 

(Tonant  v.  Van  Schaick  (24  Barb.  87)  was  an  action 
to  enforce  the  liability  of  stockholders,  under  the  10th 
section  of  the  general  railroad  act,  which  provides  that 
all  stockholders  of  corporations  organized  under  that 
act  shall  be  jointly  and  severally  liable  for  all  debts  due 
or  owing  to  any  of  its  "  laborers  or  servants,"  for  ser- 
vices performed  for  the  corporation.  The  claim  sought 
to  be  enforced,  and  which  was  upheld,  was  in  plaintiff's, 
favor  for  services  as  "  civil  engineer,"  and  of  a  ''  rod- 
man,"  in  his  employ. 

The  court,  in  its  opinion  by  Gould,  J.,  says  :  "  The 
engineer,  the  master  mechanic,  the  contractor,  is  as 
faUy  entitled  to  its  benefits  (that  is,  of  the  section  in 
question),  as  is  the  man  who  shovels  gravel." 

Ericsson  v.  Brown  (38  Barh.  390),  was  under  an  act. 
incorporating  the  Liverpool  and  United  States  Steam- 
ship Company,  which  provided,  that  the  stockholders 
should  be  individually  liable  for  debts  due  and  owing 
to  its  "  laborers  and  oi)eratives,"  for  services  performed 
for  the  corix)ration.  The  word  "  servant "  is  not  used 
iQthat  act.  It  was  held  in  that  action  that  a  ^^con^ 
suiting  engineer"  who  rendered  services  as  such,  is. 
not  within  the  language  or  policy  of  the  act:  The- 
learned  judge  who  delivered  the  opinion,  says  :  "  The- 
decision  in  Conant  v.  Van  Schaick  does  not  touch  this^ 
case." 

Aiken  x.  Wasson,  24  iT.  T.  482,  holds  that  a 
''oontractor"  for  the  construction  of  a  railroad  is  not 
a  ^^laborer  "  or  ^^  servant "  within  the  provisions  of  th^ 

Vol.  L—O 
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general  railroad  act,  making  stockholders  perBonally 
liable  for  the  debts  of  the  company.* 

Williamson  v.  Wadsworth,  49  Barb.  294,  decides 
that  a  ^^  civil  engineer  "  and  traveling  agent  at  a  fixed 
salary,  is  a  servant  of  the  corporation  within  the  meaa- 
ing  of  section  18  of  the  act  of  1848.  This  decision  is 
in  accord  with  Conant  v.  Van  Schaick,  supra^  which 
does  not  appear  to  have  be^  questioned  as  yet. 

In  Coffin  V.  Reynolds,  37  iT.  T.  640,  it  is  held  that 
the  ^^  secretary  "  of  a  corporation,  organized  under  the 
act  of  1848,  is  not  a  laborer  or  servant  of  the  corpora- 
tion vdthin  the  meaning  of  section  18  of  the  act  in 
question.  This  case  refers  to  and  does  not  question  or 
dissent  from  Conant  v.  Van  Schaick.  The  decision  is 
placed  on  the  ground  that  the  "secretary  "  is  an  officer 
of  the  company.  Geover,  J.,  says:  "I  think  that 
neither  the  services  of  the  secretary,  nor  those  of  any 
other  officer  of  the  corporation,  come  within  the  18th 
section,  and  that  a  stockholder  is  not  liable  therefor." 

The  result  reached  by  these  decisions  is,  that  the 
oMmant,  to  hold  a  stockholder  liable  for  his  services, 
must  come  strictly  vcrithin  the  denomination  of  a 
"laborer,"  "servant"  or  "oi)erative"  of  the  corpora- 
tion, and  that  neither  a  "contractor,"  who  undertakes 
to  build  a  railroad  for  a  corporation,  nor  an  "  officer  " 
thereof,  is  such  laborer  or  servant ;  and  that  a  consult- 
ing "engineer,"  who  renders  services  as  stcch,  is  not  a 
"laborer"  or  "operative;"  but  whether  he  comes 
within  the  denomination  of  "servant"  or  no,  was  not, 
as  it  was  not  necessary  to  be,  decided.  But,  on  the 
other  hand,  it  is  decided  that  an  "engineer" — ^a  "civil 

*  To  same  effect,  Boutwell  v,  Townsend,  87  Bat^.  205  ;  Balch  v,  N. 
T.  &  Oswego  M'd  R.  R.  Co.,  46  JV.  F.  521. 

Nor  are  the  servants  or  laborers  of  contractors.  Gallagfaar  «.  Ash- 
«>7,  26  J9M.  148. 
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engineer"  and  traveling  agent  are  within  the  terms 
'^laborers  and  servants."  It  is  reasonable  to  conclude 
that  the  business  of  the  corporation,  and  the  character 
of  services  required  for  its  transaction,  would  have 
some  influence  in  determining  whether  a  given  service 
was  within  the  terms  of  section  18  of  the  act. 

A  company,  organized,  and  operating  a  railroad, 
must  needs  have  laborers  and  servants  performing  work 
different  in  character  from  that  rendered  by  persons  in 
the  same  relation,  for  a  corporation  engaged  in  pub- 
lishing a  newspax)er.  The  test  cannot  unalterably  be 
that  the  services  intended  to  be  protected  should  pro- 
ceed from  manual  effort  exclusively,  nor  that  the 
persons  to  be  shielded,  must  of  necessity  be,  by  occa- 
sion of  ignorance,  incapable  of  guarding  themselves, 
through  contracts  made  in  advance. 

I  do  not  think  the  section  of  the  act  in  question  is 
subject  to  such  limitations. 

I  will  consider  the  services  for  which  a  claim  is  pre- 
ferred in  this  action  in  an  inverse  order  from  that  in 
which  they  stand  in  the  complaint. 

And  firat  with  regard  to  a  ^'  rei)orter."  The  partic- 
ular services  rendered  by  him  in  this  case,  do  not 
appear  in  the  complaint.  The  claim  is  for  work,  labor 
and  services  as  reporter.  The  services  of  a  reporter  for 
a  new8pai>er  are  commonly  well  understood,  as  is  the 
meaning  of  the  word.  His  duties  in  reporting  pro- 
ceedings of  courts,  public  meetings,  legislative  assem- 
blies, and  other  services  of  a  kindred  character,  are 
often  laborious  in  the  extreme,  as  they  are  responsible. 
His  duties  do  not  terminate  with  the  day,  but  oft^i 
extend  into  the  night  also.  He  must  needs  emfdloy 
not  only  his  hands  constantly,  but  his  eyes,  his  ears 
and  his  brain  also.  The  value  of  his  services  to  his 
employer  depends  on  his  fidelity  to  his  work  and  the 
accuracy  of  his  reports* 
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Within  the  meaning  of  the  section  in  question,  he 
is  troly  both  a  laborer  for,  and  a  servant  to  his 
employer,  and  is  entitled  to  recover  of  the  stockholder 
for  his  services  as  reporter  for  the  newspai)er,  the 
success  of  which  dex>ends  greatly  on  his  labors.  So 
much  for  the  reporter. 

As  the  ground  of  demurrer  under  consideration  is 
that  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  and  a  good  ground  of 
action  being  found  to  exist,  it  may  be  considered  that 
the  demurrer  is  not  well  taken. 

But  in  respect  to  the  "city,"  or  "assistant  city 
editor,"  of  the  newspaper  association,  if  not  an  officer 
of  the  corporation,  which  he  is  not  averred  to  be,  I 
think  he  is  also  a  laborer  and  servant  thereof  within 
the  meaning  of  the  statute  in  question. 

If  an  engineer, — civil,  who  intelligently  contracts 
and  draws  plans, — or  mechanical,  who  superintends 
the  machinery  and  works  of  a  corporation, — is  its  ser- 
vant, the  editor,  "city"  or  "assistant,"  employed, 
and  whose  service  it  is,  to  prei>are,  superintend,  revise 
and  correct  a  newspai)er,  or  a  dei)artment  thereof,  for 
publication,  is  within  the  same  terms,  and  is  entitled 
to  redress  against  the  stockholders  of  the  corporation 
employing  him  for  his  work. 

As  to  the  other  ground  of  demurer, — ^that  there  is  a 
defect  of  x)artiea  defendant, — ^it  is  not  well  taken.  The 
action  being  under  the  18th  section  of  the  act,  the 
stockholders  are  jointly  and  severally  liable. 

There  must  be  judgment  for  the  plaintiff,  on  the 
demurrer,  with  liberty  to  defendant  to  answer  on  pay- 
ment of  costs. 
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ROBINS  «.  GOULD. 
N.  T.  Supreme  Court ;  Special  Term^  October ^  1876. 

Allowance  ok  DisooimNnAKCB. 

It  ifl  proper,  in  difficult  and  extraordinary  cases,  to  require  payment 
of  an  allowance  in  addition  to  costs,  as  a  condition  of  leave  to 
discontinne.* 

Motion  for  allowance  in  addition  to  costs,  as  a  con- 
dition for  permitting  plaintiff  to  discontinue. 

The  action  was  in  the  main  similar  to  those  of  Ohat* 
terton  v.  Fisk  (p.  88  of  this  vol.),  and  Mills  v.  Gould 
(p.  93). 

Thomas  O.  SheOfrmcm  {Shearman  &  Sterling^  at- 
tomeysX  '^  the  motion. — ^I.  It  is  constant  practice  to 
grant  an  allowance  upon  a  discontinuance,  when  it 
appears  that  large  expenses  have  been  incurred  before 
trial.  In  Troxell  ^.  Haynes  {ComTnon  Pleas,  1875), 
Judge  Robinson  granted  the  full  allowance  of  five 
per  cent,  on  a  discontinuance.  In  Zaun  v.  Phillips 
{Superior  Court,  Jan.  14,  1876),  an  allowance  was 
granted  by  Sakfokd,  J.,  on  a  discontinuance,  the  case 
not  having  approached  trial ;  and  the  order  was  af- 
firmed on  appeal  to  the  general  term.    In  a  recent  case 

*  See  to  the  same  effect,  Bright  v.  Milwaukee  R.  R.  Co.,  p.  14  of 
this  Tolume.  I  am  informed  that  in  Dusenbury  v,  Hiler,  in  the  New 
York  Supreme  Court,  Cxtbtis,  C.  J.,  on  October  18,  187G,  after  argu- 
ment upon  the  power  of  the  court  to  do  so,  granted  an  allowance  of 
one  hundred  dollars,  as  a  condition  of  discontinuance,  upon  the  ap- 
plication of  two  defendants  where  there  were  a  number  of  other 
puties  defendants. 

In  the  case  of  Duperey  v.  Phoenix,  decided  October  17,  1876,  the 
same  justice  decided  that  a  trial  fee  of  thirty  dollars  was  properly 
taxable  when  a  cause  was  discontinued  while  upon  the  day  calendar, 
although  it  had  not  actually  been  called  for  trial. 
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in  this  conrt,  the  cause  being  called  for  tria!,  plaintiff 
asked  leave  to  discontinue  ;  and  Mr.  Justice  Babbett 
granted  a  dismissal  with  an  allowance  of  $250. 

II.  The  facts  of  this  case  establish  a  strong  claim 
for  an  allowance. 

WTieeUr  H.  PecJcham  {Miller ^  Stordenburgh  & 
Peckham,  attorneys),  for  plaintiffs. 

Barrett,  J. — ^I  have  no  doubt  that  this  case  was  an 
extraordinary  and  difficult  one  within  the  meaning  of 
the  Code.  If  the  issues  were  at  all  similar  to  those  in 
Taylor  against  the  same  defendant  (tried  before  me 
two  months  since),  the  questions  of  law  and  fact  were 
delicate  and  complicated.  It  certainly  was  not  an 
ordinary  action  for  breach  of  contract.  The  plaintiff, 
on  the  proofs  contained  in  Mr.  Shearman's  affidavit,  is 
fairly  entitled  to  a  moderate  allowance,  and  I  think 
that,  considering  the  amount  involved,  and  the  labor 
and  expense  stated,  $600  would  be  but  reasonable. 


KLEIN  V.  WOLPSOHN. 

iT.   Y.  Supreme  Cov/rtj  Mrst  Department;  Special 

Termj  September j  1876. 

DiVOBCB. 

A  divorce  cannot  be  granted  for  the  husband^s  fraud  in  inducing  the 
marriage  by  false  representations  as  to  his  character  and  property.* 

Under  a  verified  complaint  alleging  a  marriage,  a  divorce  cannot  be 
granted  on  evidence,  taken  in  the  absence  of  defendant,  that  the 
alleged  marriage  never  had  been  consummated,  and  was  repre- 
sented to,  and  supposed  by  plaintiff,  to  be  merely  a  betrothaL 

*  To  similar  effect,  Wier  «.  Still,  81  lawOf  107.  Bee  Youngs  «. 
Carter,  p.  186  of  this  vol.,  note. 

As  to  the  woman^s  fraudulent  concealment  of  her  pregnancy,— 
see  Carris  t.  Carris,  ^  if.  /.  Sq.  616. 


ABBOTTS    NEW  CASES.  13S 


Mein  e.  WoUiMlm. 


lanra  Kleiii  brought  this  action  against  Bichard 
Wolf sohn,  for  a  diirorce. 

Vau"  Vorst,  J. — By  her  verified  complaint,  the 
plaintiff  alleges  that  on  May  28,  1875,  she  was  married 
to  the  defendant.  She  avers  that  she  was  induced  to 
consent  to  the  marriage,  by  certain  representations 
made  to  her  by  the  defendant,  which  she  believed  at 
the  time  of  the  marriage  to  be  true,  and  by  her  igno- 
lance  of  facts  concealed  from  her  by  defendant.  The 
false  representations  of  which  complaint  is  made,  were 
in  respect  to  the  character  and  proi)erty  of  the  defen- 
dant; he  having  alleged  substantially,  that  he  was  a 
man  of  good  character,  and  was  worth  $16,000,  and  that 
from  his  income  he  could  support  himself  and  plaintiff. 
The  plaintiff  avers,  that  the  defendant  was,  and  is  in 
&ct,  a  man  of  bad  character,  and  was  not  worth  the 
amoxmt  he  claimed,  and  had  no  property  or  means. 
And  that  upon  discovering  the  falsehood  of  his  state- 
ments, and  on  June  15,  last,  she  refused,  and  stiU 
refuses  to  live  with  him. 

Upon  such  allegations  in  a  complaint,  if  true,  I  do 
not  think  the  court  is  authorized  to  dissolve  the  mar- 
riage tie. 

Before  entering  upon  the  marriage,  the  plaintiff 
should  have  informed  herself,  both  as  to  the  character 
and  means  of  the  defendant,  and  if  she  blindly  relied 
upon  his  representations,  she  cannot  properly  ask  the 
court  to  release  her  from  a  solemn  marriage,  so  heed- 
lessly formed. 

It  would  not  answer  to  make  this  case  a  precedent 
for  dissolving  a  marriage,  upon  such  grounds. 

The  fraud,  for  which  a  court  of  equity  would  be 
justified  in  decreeing  a  dissolution,  is  clearly  not  of  the 
character  indicated  by  the  complaint.  And  it  judicial 
favor  was  given  to  this  application,  it  would  open  the 
door  to  a  class  of  cases,  not  heretofore  entertained^  and 
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disturb  the  sanctity  with  which  the  marriage  bond 
should  be  regarded.  It  is  not  to  be  annulled  upon 
every  ground  of  false  representation,  which  is  sufficient 
to  cancel  an  ordinary  contract. 

Another  ground  is  urged  in  support  of  this  applica- 
tion, that  the  plaintiff  did  not  understand  the  cere- 
mony to  be  a  marriage,  but  that  it  wais  represented  to 
her  to  be  a  betrothal  simply,  and  that  the  marriage  has 
not  in  feu5t  been  followed  by  cohabitation. 

This  ground  is  not  alleged  in  the  complaint,  and 
would  appear  to  be  inconsistent  with  the  statement, 
sworn  to  by  the  plaintiff,  that  she  was  married  to  the 
defendant,  and  that  her  conserU  to  the  marriage  had 
been  obtained  by  the  &lse  representations  of  the 
defendant. 

For  the  reason  that  the  new  ground,  now  urged, 
was  not  alleged  in  the  complaint,  and  that  the  defen- 
dant has  had  no  opportunity  to  answer  it,  I  cannot 
consider  the  ex  parte  evidence  taken  upon  that  sub- 
ject. 

The  report  of  the  referee  in  this  case  cannot  be  con- 
firmed, and  the  application  for  a  dissohition  of  the  mar- 
riage for  the  reasons  urged  is  denied. "" 

*  But  a  secret  yoluntary  conTeyance  by  the  man,  on  the  eve  of 
marriage,  of  land  he  had  represented  to  her  he  owned,  and  with  intent 
to  prevent  an  inchoate  right  of  dower  arising,  may  be  set  aside,  as  to 
the  dower.  So  held,  by  Yak  Vobst,  J.,  in  HT.  Y,  Supreme  Ccvrty  Firet 
Department;  Bpeddl  Term,  Februarf/y  1876. 

The  action  was  by  Jennib  Toukos  against  Haiotah  M.  Oabtxb, 
and  Nbtta  YouNas. 

Luther  B.  Marsh,  for  the  plaintiff. 
Stephen  W.  FuUertm,  for  the  defendant. 

Yait  Yorst,  J.— When  Daniel  S.  Youngs  asked  the  plaintiff  to 
become  his  wife  he  was  a  widower,  of  the  age  of  fifty-two  years  and 
upwards,  and  she  twenty-three  years  of  age.  He  had  two  children 
by  a  former  wife,  daughters,  both  of  whom  were  of  full  age. 

He  was,  at  tlie  time  of  the  proposed  marriage  to  the  plainUfff 


ABBOTT'S    NEW  CASES.  137 

Youngs  «.  Carter. 

•deed  of  real  estate  in  the  city  of  New  York,  worth  one  hundred 
and  fifty  thousand  dollars.  This  constituted  his  principal  property. 
The  fact  that  he  owned  this  real  estate,  he  had  communicated  to  the 
plaintiff  hefore  his  offer  of  marriage. 

The  plaintiff  accepted  the  proposal,  and  the  day  for  the  celebra- 
tion of  the  marriage  was  fixed  for  August  27.  But  on  account  of  the 
illness  of  the  plainiiff,  the  wedding  was  postponed  for  a  few  days, 
and  on  September  3,  following,  it  took  place. 

On  Aug^t  30,  four  days  before  the  marriage,  the  father  deeded 
to  his  daughters,  by  a  conyeyance  absolute  in  fee  simple,  the  real 
estate  in  question.  Natural  love  and  affection  is  the  consideration 
expressed  in  the  deed. 

The  fact  of  such  conveyance  being  contemplated  or  made,  was  not 
communicated  to  the  plaintiff,  and  she  was  kept  in  ignorance  thereof, 
imtil  long  after  the  marriage.  The  deed  was  not  recorded  until 
November,  1873. 

The  effect  of  this  conveyance,  made  on  the  eve  of  marriage,  and 
evidently  in  contemplation  of  its  occurrence,  if  upheld  by  the  court, 
is  to  deprive  the  plaintiff  of  her  inchoate  right  of  dower  in  the  prem- 
ises in  question,  and  the  possibility  of  her  title  to  dower  becoming 
consammate,  in  the  event  that  she  survives  her  husband. 

The  provisions  of  law,  in  resi>ect  to  dower,  were  intended  for  the 
support  of  the  widow,  and  the  nurture  of  her  children. 

**  Bower  is  a  title  inchoate,  and  not  consummate,  till  the  death 
of  the  husband ;  but  it  is  an  interest  which  attaches  on  the  land  as 
8oon  as  there  is  the  concurrence  of  marriage  and  seisin"  (4  Kent  Com. 
50). 

Baker  v.  Chase  (0  HiUy  482),  was  an  action  at  law,  ejectment 
being  brought  by  the  widow  to  recover  dower.  The  husband,  a  few 
days  before  his  marriage  with  the  plaintiff,  conveyed  the  lands  to 
one  of  his  children  by  a  former  marriage,  by  way  of  advancement, 
with  the  intention  of  preventing  the  plaintiff  from  acquiring  a  right 
of  dower.  It  was  held  that  an  action  at  law  could  not  be  main- 
tained. In  Swaine  v.  Ferine  (5  Johns.  Ch,  482),  which  was  an 
action  in  equity,  it  was  held  that  a  deed  given  by  the  husband,  just 
before  his  marriage,  to  his  daughter,  without  consideration,  and 
kept  secret  until  after  the  marriage,  is  fraudulent  and  void  as  against 
the  wife's  claim  of  dower. 

To  the  same  effect  is  Smith  v.  Smith  (2  EaUt.  Oh.  515).  The 
chancellor  said,  *^  I  am  of  opinion  that  a  voluntary  conveyance,  by  a 
nan,  on  the  eve  of  marriage,  unknown  to  the  intended  wife  and  made 
for  the  purpose  of  defeating  the  interest  which  she  would  acquire 
^  his  estate  by  the  marriage,  is  fraudulent  as  against  her."    And 
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the  chancellor  addfl,  '*I  see  no  soond  diatinction  between  this  ease 
and  the  like  conveyance  by  a  woman  under  like  circomatancea." 

The  equity  of  the  huaband  to  hia  wife*a  eatate  ia  of  no  higher 
character  than  the  equity  of  the  wife  to  her  huaband^a  {WUhrdJBqn 
Jur,  696). 

Carleton  o.  Dorset  (2  Vem.  17),  ia  a  caae  in  which  a  conreyaace 
made  by  a  woman  before  her  marriage,  for  her  aeparate  uae,  without 
the  huaband^a  privity,  waa  held  not  to  bind  the  huaband;  and  to  the 
same  effect  ia  Howard  v.  Hooker  (3  Beporta  in  Oh,  SI  \  Olancff  on 
Sighte  of  Woman,  614,  615). 

A  queation  waa  raiaed  on  the  trial,  aa  to  whether  an  action  in  a 
court  of  equity  could  be  maintained,  for  thd  conaervation  of  an 
inchoate  right  of  dower,  and  aa  to  whether  the  wife,  claiming  to  have 
been  injured,  ahould  not  wait  before  bringing  her  action  until  it  be 
determined,  by  the  death  of  her  huaband,  that  ahe  waa  abaolntely 
entitled  to  dower. 

Aa  already  observed,  inchoate  dower  ia  an  interest  which 
attaches  to  the  land,  aa  soon  as  there  ia  a  concurrence  of  marriage 
and  aeizin. 

But  that  inchoate  right  of  dower  ia  auch  an  intereat  aa  the  law 
will  protect  from  injury,  ia  well  settled  in  Simar  «.  Canaday  (53  Jf. 
Y.  398),  in  which  caae  it  was  held  (Folobb,  J.),  that  <' an  inchoate 
right  of  dower  in  lands  is  a  subsisting  and  valuable  interest  which 
win  bo  protected  and  preserved  (to  the  wife)  and  that  she  has  a 
right  of  aetian  to  that  end.** 

The  learned  judge  refers  to  various  cases  in  which  it  ia  held  in 
aubatance  '^that  the  inchoate  righta  of  the  wife  are  aa  much  enti- 
tled to  protection,  as  the  vested  righta  of  the  widow.'' 

In  Petty  «.  Petty  (4  B,  Monroe,  315),  a  man  advanced  in  lif«» 
having  children  by  a  former  wife,  contracted  marriage  with  a  woman 
in  moderate  circumstances,  though  much  younger  than  liimself. 
Two  days  before  the  marriage,  he  conveyed  to  his  childreo  by  the 
first  marriage,  all  his  land,  without  the  knowledge  of  the  intended 
wife.  It  was  held  that  the  chancellor,  on  the  bill  by  the  wife,  even 
before  the  death  of  the  husband,  might  declare  the  conveyance  ▼o^^' 
so  far  aa  it  might  defraud  her  of  dower  in  the  land,  in  case  9he  sur- 
vived her  husband. 

By  the  statutes  of  Vermont,  the  widow  is  entitled  to  one  tl^^^  ^^ 
the  real  estate  of  which  the  husband  dies  aeited. 

In  Thayer  e.  Thayer  (14  Vt.  107),  it  waa  held  that  a  conr«y*»^ 
by  the  huaband,  ahortly  before  hia  death,  of  all  hia  property,  ^^' 
out  any  valuable  conaideration,  and  with  the  intent  to  defn^^^  ^ 
wife  of  dower,  ia  void  against  the  claims  of  the  wife,  and  will  ^  ^ 
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adde.  Chandler  v.  Hollingsworth,  referred  to  in  WitMum  en  Beal 
Property f  as  '*an  important  and  leading  case"  (toI.  3,  p.  597, 
marg.),  decided  by  Bates,  Chancellor,  in  Delaware,  considers 
the  English  and  American  cases.  The  chancellor  comes  to  the 
conclusion  ''  that  for  a  man  or  woman,  on  the  eve  of  marriage,  to 
convey  his  or  her  estate  (in  this  case  it  was  the  entire  property 
of  the  husband),  if  done  without  a  valuable  consideration,  and 
not  disclosed  to  the  other  party  before  the  marriage,  would  be  so 
far  a  fraud  per  »e  upon  the  marital  rights  of  the  other  party,  that 
equity  would  set  it  aside,  so  far  as  it  conflicted  with  these  rights, 
although  the  party  so  defrauded  did  not  know  whether  the  person  he 
or  she  was  about  to  many,  had  been  possessed  of  the  property  or 
not." 

This  brief  examination  of  the  cases,  shows  that  dower  is  highly 
favored  in  equity.  It  is  not  only  a  legal,  but  a  moral  right,  as  it  is  a 
provision  in  favor  of  the  dowress,  for  her  maintenance  out  of  her 
hosband^s  estate. 

And  if;  as  is  decided  in  Mills  «.  Van  Yoorhies  (20  IT.  T.  420),  and 
affirmed  and  re-affirmed  in  Mathews  v,  Duryee  (If,  T.  Court  of 
AppeaUy  3  A£b.  Ct,  App.  Deo,  320),  and  Bimar  v.  Canaday,  euprtt^ 
*'the  inchoate  rights  of  the  wife  are  as  much  entitled  to  protection 
as  the  vested  rights  of  the  widow,"  the  plaintiff  in  this  case  has  un- 
questionable claims  for  relief,  upon  principles  of  reason  and  justice, 
and  through  the  application  of  analogous  doctrines  of  equity. 

The  deed  executed  before  her  marriage,  under  the  facts  and  cir- 
cumstances of  this  case,  should  have  no  other  effect  upon  her  rights 
and  interests,  than  if  executed  afterwards. 

It  is  not  aaked  by  the  plaintiff,  that  the  deed  executed  by  her  hus- 
band to  his  daughters,  on  the  eve  of  her  marriage,  should  be  set  aside 
as  to  him  or  them.  But  it  is  asked,  that  it  be  declared  void  as  to  the 
present  interest,  which,  but  for  the  deed,  the  plaintiff  would  have, 
viz.,  her  inchoate  right  of  dower,  and  her  future  absolute  right  of 
dower,  in  case  of  the  death  of  her  husband  in  her  life-time. 

To  this  extent  she  is  entitled  to  relief,  and  there  should  be  judg- 
ment accordingly. 

Bee  on  this  subject,  also,  Leckey  «.  Bloser,  ZiPla.  J3t.  401 ;  Gevezs 
f .  Wright)  18  IT.  J.  %  886. 
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DAVIS  V.  DAVIS. 

If.  T.  Common  Pleas;  SpeciaZ  Term^  November y  1876. 

DivoBCB. — ^Etidekcb  of  Habbxaob. — Conflict  of  Laws. 

The  facts  that  the  parties  went  to  a  distance  for  the  porpose  of 
solemnizing  a  clandestine  marriage,  and  that  the  pUintiff  always 
spoke  of  the  transaction  there  had  as  a  marriage,  although  insisting 
that  it  was  Toid  because  had  under  assumed  names,  raise  a  suflaent 
presumption  that  the  trsnsaction  was  /wr  MrSa  <20  praenti  rather  than 
defutwro^  to  overcome  the  contrary  presumption  arising  from  the 
fact  of  a  subsequent  marriage  to  another  person. 

A  marriage  contracted  in  a  place  where  the  parties  are  not  subject  to 
any  local  law  in  respect  to  such  act, — e.  ^.,  a  marriage  in  an  Indian 
Territory  between  non-resident  whites, — ^is  to  be  judged  by  the  law 
of  their  domicil. 

A  marriage  per  wrba  depremvU^  though  not  formally  solemnized,  and 
not  followed  by  cohabitation,  must  be  deemed  valid  under  the  civil 
law. 

Maxy  Ann  Davis  sued  Samuel  C.  H.  Davis  for  di- 
vorce. The  only  question  giving  rise  to  the  decision 
was  whether  she  proved  a  valid  marriage ;  and  this 
turned  on  the  question  whether,  before  the  alleged 
marriage,  she  had  not  been  married  to,  and  never 
divorced  from,  one  Taylor,  who  was  now  still  living. 
The  details  of  the  evidence  appear  in  the  opinion. 

E.  D.  McCarthy^  for  plaintiff. 
John  McKeon^  for  defendant. 

Van  Brunt,  J. — ^There  necessarily  arise  some  very 
interesting  questions  in  the  decision  of  this  case,  and 
we  must  of  course  determine  the  facts  before  we  con- 
sider the  law  applicable  to  those  facts. 

It  has  been  claimed,  upon  the  i>art  of  the  counsel  for 
the  plaintiff,  that  extraordinary  presumptions  must 
guide  us  in  determining  the  facts  of  the  case,  because 
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a  qnestion  of  legitimacy  is  involved.  I  have  been  un- 
able to  appreciate  this  suggestion,  because,  perhaps  un- 
fortunately, there  has  not  been  a  sufficient  quantity  of 
sentiment  engrafted  in  my  nature  to  permit  me  to  com- 
prehend how  it  is  x)Ossible  that  children  who  live  but 
a  few  months  after  their  birth  can  have  any  earthly  in- 
terest in  any  decision  which  our  tribunals  may  make 
in  regard  to  their  status ;  and  it  is  very  certain  that  no 
determination  that  this  court  can  make,  will  in  any 
manner  affect  their  status  in  the  world  which  they  now 
inhabit. 

When  we  conssider  the  i)arties  to  this  action,  I 
think  there  can  be  no  hesitation  in  saying  that  the 
plaintiff  is  more  entitled  to  the  symjyathy  of  the  court 
tban  is  the  defendant.  There  is  no  doubt  in  my  mind, 
from  the  facts  developed  upon  this  trial,  that  at  the 
time  she  contracted  the  marriage  with  the  defendant, 
she  supi)osed  that  she  had  a  legal  right  so  to  do,  and 
that  she  did  it  innocently.  It  further  appears  that 
she  communicated  to  the  defendant,  prior  to  the  mar- 
riage to  him,  all  the  facts  relating  to  the  marriage  in 
the  Indian  Territory,  and  that  he  married  the  plaintiff 
Tnth  full  knowledge  of  those  events. 

Under  these  circumstances  it  must  be  conceded  that 
the  plaintiff  is  entitled  to  the  sympathy  of  the  court, 
and  that  she  ought,  if  she  can  be  permitted  so  to  do 
without  overriding  any  well-established  principles  of 
law,  or  well  established  &ct,  to  be  allowed  to  assert  her 
rights  against  the  defendant  as  his  wife. 

The  only  question  of  fact  is  the  determination  of 
the  character  of  the  ceremony  which  took  place  in  the 
Indian  TeititDry  in  the  forepart  of  October,  1869,  be- 
tween the  plaintiff,  and  J.  M.  Taylor,  and  at  which  the 
Indian  preacher  officiated,  and  which  was  performed 
in  the  presence  of  "  Pomp,"  the  plaintiff's  sister.  In 
determining  that  question,  we  must  necessarily  exclude 
from  all  consideration  the  certificate  of  marriage,  be- 
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canse  it  is  contradicted  by  facts  whicli  I  consider  well 
established  by  the  evidence,  and  because  it  is  not  legal 
evidence  for  any  purpose,  for  reasons  which  I  will  caU 
attention  to  hereafter. 

Before  considering  the  evidence  as  to  what  did  take 
place  in  the  Indian  Territory,  we  must  consider  the  re- 
lation of  the  parties  to  each  other,  and  the  circum- 
stances attending  that  unfortunate  visit.  It  appears 
that  the  plaintiff  was  a  widow,  having  been  married  to 
a  man  by  the  name  of  Vance,  who  was  then  dead  ;  that 
her  sister,  "Pomp,"  was  married  to  a  Colonel  Taylor, 
and  that  Colonel  Taylor  had  a  son  by  a  previous  wife, 
named  J.  M.  Taylor,  and  that  he  resided  with  Ids 
family  at  Bonham,  Texas.  It  further  api)ears  that  the 
plaintiff's  sister  was  exceedingly  desirous  that  the 
plaintiff  should  marry  J.  M.  Taylor,  and  that  the 
plaintiff  had  promised  so  to  do  within  two  years,  but 
(hat  the  sister  was  not  content  with  that  promise,  and 
desired  that  some  ceremony  should  be  performed  be- 
tween the  plaintiff  and  Taylor,  so  that  there  would  be 
no  doubt  as  to  her  being  Taylor's  wife  after  her  sister's 
death.  That  such  a  ceremony  was  not  performed  be- 
tween the  parties  in  Texas,  because  it  could  not  be 
kept  a  secret,  which  seems  to  have  been  considered 
necessary. 

On  or  about  October  11, 1860,  the  plaintiff  and  h«r 
sister  leave  Bonham,  for  the  ostensible  purpose  of 
going  to  the  river,  some  sixteen  miles  distant,  to  pick 
plums,  and  by  a  strange  coincidence  they  meet,  at  the 
river,  J.  M.  Taylor,  who  had  gone  from  Bonham  to  the 
river  by  another  route.  Without  waiting  to  pick  any 
plums,  Taylor  and  the  two  sisters  at  once  cross  the 
river,  and  continue  their  journey  in  the  Indian  Terri- 
tory, until  they  arrive  at  a  log  cabin  inhabited  by  a 
man  who  preached  to  the  Indians. 

Upon  their  arrival  the  preacher  was  absent^  and  the 
party  waited  until  his  retom ;  whereupon  a  ceremony 
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was  performed  between  the  plaintijS  and  J.  M.  Taylor, 
which  the  plaintrff  calls  a  marriage  ceremony.  The 
positive  evidence  as  to  what  did  take  place  npon  this 
occasion^  is  of  the  most  meagre  and  indistinct  charac- 
ter. 

The  plaintiff,  the  only  witness  who  testified  upon 
the  sabject,  is  entirely  nnable  to  give  us  any  of  the  de- 
tails, except  that  the  preacher  said  he  was  not  an  or- 
dained preacher.  She  says,  however,  that  she  did  not 
intend  it  to  be  a  marriage,  and  that  she  did  not  consider 
it  binding,  because,  as  she  stated  upon  this  trial,  and 
has  stated  ui>on  former  occasions,  they  gave  false 
names.  She  says,  further,  that  she  supposed  that  it 
was  only  a  more  solemn  reiteration  of  the  promise  she 
had  previously  given  to  her  sister.  Upon  being  asked 
whether  this  preacher  did  pronounce  them  to  be  man 
and  wife,  her  reply  was,  "  I  cannot  take  oath  to  that," 
and  ux>on  being  asked  if  she  can  swear  that  he  did  not 
so  pronounce  them,  her  reply  was,  ^^I  can  not  take 
oath  to  that." 

After  this  ceremony  had  been  performed,  the  party 
returned  to  Bonham,  Texas,  and  the  plaintiff  left  for 
San  Antonio  the  next  morning.  The  plaintiff  and 
Taylor  never  cohabited  together  as  man  and  wife. 

The  plaintiff,  notwithstanding  her  belief,  and  her 
knowledge,  if  her  testimony  is  correct,  that  she  was 
not  the  wife  of  J.  M.  Taylor,  thought  it  necessary  to 
apply  to  the  authorities  in  the  Indian  Territory  for  a 
divorce  from  Taylor. 

It  is  apparent,  from  the  circumstances  surrounding 
this  case,  that  the  parties  went  to  this  preacher's  cabin 
for  the  purpose  of  carrying  out  the  wish  of  the  plain- 
tiff's sister,  that  she,  the  plaintiff,  should  be  young 
Tiftylor's  wife,  and  that  the  ceremony  could  not  be  per- 
formed  in  Texas  because  it  could  not  be  kept  a  secret, 
wliich  seemed  to  be  considered  necessary. 

Fomp  seems  to  be  determined  to  have  1Mb  thing 
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fixed  in  her  lifetime,  so  that  there  could  be  no  mistake 
about  it  after  her  death,  and  this  expedition  into  the 
Indian  Territory  was  planned  to  carry  this  det'Crmina- 
tion  into  effect.  At  the  time  of  her  subsequent  mar- 
riage to  the  defendant,  the  plaintiff  undoubtedly 
supposed  that  the  marriage  with  Taylor  was  void  be- 
cause false  names  had  been  given ;  and  in  this  belief 
she  is  not  alone,  because  it  is  shared  by  many  people. 
In  fact,  I  recollect  that  one  of  the  English  novelists 
has  made  the  plot  of  his  novel  turn  upon  the  fact  that 
a  marriage  was  void  because  the  husband  was  married 
under  an  assumed  name. 

The  fact  that  the  plaintiff  always  speaks  of  this 
ceremony  as  a  "  marriage  ceremony ; ' '  that  she  thought 
it  necessary  to  get  a  divorce  ;  that  she  always  claimed 
the  marriage  was  void  because  false  names  had  been 
given,  and  the  circumstances  which  surrounded  the 
parties  at  the.  time  the  ceremony  was  performed, 
seem  to  me  to  lead  irresistibly  to  the  conclusion  that 
a  ceremony  of  marriage  per  ^erba  de  presenti^  and  not 
per  verba  defuturoj  as  is  now  claimed  by  the  plaintiff, 
was  performed  by  that  preacher  between  the  plaintiff 
and  J.  M.  Taylor. 

It  is  true  that  the  plaintiff  testified  upon  this  trial 
that  she  did  not  intend  it  should  be  considered  a  mar* 
riage  ceremony,  and  that  she  did  not  intend  to  be 
bound  by  it ;  but  certainly  this  condition  of  her  mind 
is  totally  at  variance  to  all  the  facts  of  the  case.  It  is 
true  also  that  she  was  asked  at  the  trial  as  to  what  were 
the  intentions  of  Taylor,  and  that  that  question  was 
excluded,  because  it  was  improper  to  ask  it  in  that 
form,  as  she  was  not  shown  to  be  competent  to  testify 
as  to  what  was  in  Taylor's  mind  at  this  time. 

In  coming  to  the  conclusion  which  I  have,  I  have 
given  due  weight  to  the  presumption  that  no  marriage 
took  place  in  the  Indian  Territory,  because  of  the  sub- 
sequent marriage  between  the  plaintiff  and  the  defend- 
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ant;  but  I  do  not  considBr  it  proper  for  a  judge,  in 
order  to  give  effect  to  a  presumption,  to  override  the 
necessary  conclusions  which  must  be  derived  from  es- 
tablished &,cts.  I  know  that  presumptions  have  been 
carried  to  so  great  a  length,  both  in  this  country  and  in 
Great  Britain,  as  to  render  the  law  not  only  uncertain, 
but  ridiculous. 

Presumptions  have  been  allowed  to  overrule  both 
reason  and  common  sense,  because  the  exigencies  of 
some  particularly  hard  case  seem  to  require  it.  There 
is  a  case  reported  in  England  which  fitly  illustrates 
this  prox>osition. 

A  man  was  on  trial  for  poaching.  It  was  claimed 
npon  the  i)art  of  the  prosecution  that  he  had  shot  and 
killed  a  pheasant,  contrary  to  law,  and  thereby  made 
himself  amenable  to  a  fine. 

The  evidence  was  that  he  was  seen  with  a  gun  in  his 
hands,  and  that  a  pheasant  rose  before  him ;  that  he 
raised  his  gun,  and  lired  in  thb  direction  of  the  pheas- 
smt,  which  immediately  fell  dead.    The  jury  found  a 
verdict  for    the    defendant.     Prosecution  apx)ealed. 
Upon  the  decision  of  the  appeal  the  court  say  that 
under  the  doctine  of  presumption  the  verdict  may  be 
sustained,  because,  there  being  no  evidence  of  any 
wound  upon  the  bird,  the  jury  may  have  presumed  that 
the  bird  was  killed,  not  by  any  shot  from  the  defen- 
dant's gun,  but  was  frightened  to  death  at  the  noise  of 
the  explosion,  when  the  gun  was  fired.    Ridiculous  as- 
such  a  case  seems  to  be,  equally  violent  presumptions, 
have  been  indulged  in  by  our  courts  in  order  to  enable^ 
them  to  reach  some  desired  conclusion. 

It  is  with  regret  that  I  have  come  to  the  conclusion 
which  I  have  stated  upon  the  facts  of  this  case ;  but 
hard  as  it  may  be  to  the  plaintiff,  having  come  to  this- 
conclusion  it  is  my  duty  to  decide  accordingly. 

Having  determined,  as  a  matter  of  fact,  that  the 
plaintiff  mid  Taylor,  upon  the  occaaion  of  this  visit  to* 
Vol..  L— 10 
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the  Indian  Territory,  entered  into  a  contract  of  mar- 
riage,  per  zerha  de  presentij  and  that  such  contract 
was  never  followed  by  cohabitation,  we  must  next 
determine  the  law  which  is  to  govern  ns  in  the  con- 
struction of  that  contract.  The  United  States  supreme 
court  has  decided  that  the  Indian  nations  are  not  for- 
eign states,  neither  is  the  territory  which  they  inhabit 
foreign  territory ;  that  the  land  which  they  inhabit  is 
not  part  of  any  of  the  Territories  of  the  United  States ; 
neither  are  they  States  of  the  Union,  and  the  best 
definition  which  that  court  has  been  able  to  give  of  the 
relation  between  those  nations  and  the  United  States 
government  is,  that  they  are  the  wards  of  the  govern- 
ment; admitting  however,  that  the  guardian  was 
•entirely  x)owerless  to  compel  either  States  or  individ- 
uals to  fulfill  their  contracts  with  these  wards  of  the 
United  States  government. 

The  powers  of  legislation  which  the  Indian  nations 
•exercise,  are  derived  from  the  treaties  which  have  been 
made  between  them  and  the  United  States  government. 
In  the  treaty  of  June  22,  1855,  made  by  the  United 
States  and  the  Choctaw  and  Chickasaw  Indians  (the 
marriage  in  question  having  taken  place  within  the 
limits  of  the  Chickasaw  nation),  the  unrestricted  right 
of  self-government,  and  full  jurisdiction  over  persons 
4ind  property,  within  their  respective  limits,  was  given 
to  these  Indian  tribes.  AU  i)ersons,  however,  with 
their  proi)erty,  who  were  not  by  birth,  adoption  or 
otherwise,  citizens  or  members  of  either  the  Choctaw 
or  Chickasaw  tribes  were  especially  excluded  from  such 
jurisdiction.  It  is  clear,  therefore,  that  the  legislation 
of  the  Indian  Territory  did  not  apply  to  the  plaintiff 
4ind  Taylor,  they  being  whites  and  residents  of  Texas ; 
And  it  is  for  this  reason  that  the  certificate  of  this  mar- 
riage must  as  a  matter  of  law  be  excluded  as  evidence. 

Having  thus  determined  that  the  lex  loci  is  not  to 
Iguide  us  in  consideration  of  this  contract,  what  law  is 
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to  govern  us  t  In  the  consideration  of  this  question  I 
think  that  I  may  safely  say,  although  I  have  found  no 
authority  to  sustain  the  proposition,  that  there  is  no 
plaoe  upon  the  globe  into  which  two  persons  can  go 
and  make  a  contract,  but  that  there  is  some  law  which 
will  govern  the  construction  of  that  contract.*  The 
common  law  cannot  be  held  to  apply  to  the  contract 
now  under  discussion,  because  it  has  obtained  only  in 
such  i)ortions  of  the  earth  as  have  been  colonized  by 
the  subjects  of  Great  Britain.  The  civil  law  cannot  be 
held  to  apply,  "  as  the  Ux  loci  "  because  the  civil  law 
applies  only  to  the  Latin  race.  The  canon  law  cannot 
be  held  to  apply,  because  it  now  obtains  nowhere  either 
£uroi)6  or  America,  f  that  I  am  aware  of.  It  would 
seem,  therefore,  that  there  is  no  lex  loci  applicable. 
Under  these  circumstances,  what  law  is  to  govern  us } 

It  seems  to  me  that  the  lex  domicilii  naturally  sug- 
gests itself  a£i  the  only  law  applicable  to  tMs  contract, 
since  both  of  the  parties  were  residents  of  the  same 
State.  What  then  is  the  law  of  Texas  relating  to  con- 
tracts such  as  this  ?  In  the  absence  of  all  proof,  the 
law  of  Texas  must  be  presumed  to  be  either  the  law  of 
this  State,  or  the  common  law,  or  the  civil  law. 

In  the  State  of  Texas,  the  common  law  cannot  be 
presumed  to  prevaU,  because  she  is  not  one  of  the 
States  which  has  taken  the  common  law  from  England. 
If  we  were  to  follow  the  rule  laid  down  in  the  case  of 
Savage  v.  O'Neil  (44  N.  T.  298),  it  would  be  held  that 
the  law  of  Texas  is  presumed  to  be  the  same  as  that  of 
New  York ;  but  I  think  that  it  would  be  hazardous  to 
foUow  the  rule  laid  down  in  that  case,  in  view  of  the 

*  The  principle  is  sometimes  invoked  that  as  against  a  party  who 
cannot  proTe  as  a  fact  the  existence  of  a  foreign  law,  the  court  may 
^ply  the  law  of  the  fomm. 

t  Except  in  a  qualified  sense  in  some  continental  states,  where  it 
is  resorted  to  in  the  absence  of  authority  under  the  municipal  law. 
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plain  intimation  given  by  the  court  of  appeals,  in  the 
case  of  McCuUoch  v.  Norwood  (58  N.  T.  667),  that 
they  will  not  hold  that  the  law  of  the  State  of  New 
York  is  to  be  presumed  to  obtain  in  any  other  State. 

In  the  opinion  of  the  learned  judge  who  was  the 
mouth-piece  of  the  court  in  that  case  occurs  the  follow- 
ing language :  ^^It  seems  to  me  to  be  conceded  upon 
the  part  of  the  appellant,  that  there  being  no  proof  of 
the  law  of  Ohio  on  the  subject,  it  is  to  be  presumed 
that  the  law  of  Ohio  is  the  same  as  our  own.  That 
such  a  presumption  exists  in  respect  to  statute  law  is  a 
proposition  by  no  means  so  clear  as  appears  to  be  sai>- 
posed.  Expressions  are  contained  in  some  of  the  opin- 
ions which  have  been  cited,  favoring  the  proposition 
that  the  piesumption  exists  with  reference  to  purely 
statutory  regulations,  but  there  is  no  authoritative 
decision  to  that  effect.  It  is  difficult  to  find  any  rea- 
son upon  which  such  a  rule  can  rest,  and  when  the  ques- 
tion is  distinctly  presented,  we  regard  it  as  still  open  to 
examination." 

It  seems,  therefore,  that  we  must  determine  the 
legality  of  the  contract  in  question  according  to  the 
civil  law. 

It  is  claimed  by  the  counsel  for  the  plaintiff,  that 
this  contract,  even  if  entered  into  per  verba  de  presenti, 
was  not  a  valid  contract,  because  it  was  not  celebrated 
before  an  ordained  minister  or  a  magistrate.  I  have 
been  unable  to  find  any  distinction  between  the  roles 
of  the  common  and  civil  law  governing  contracts  of  this 
description.  I  know  that  it  is  laid  down  in  many  text- 
books that  a  contract  of  marriage  per  verba  de  fvturo^ 
followed  by  cohabitation,  is  a  good  marriage ;  but  it 
certainly  is  not  under  the  law  of  the  State  of  New  York, 
neither  do  I  think  that  it  can  be  so  held  under  either 
the  civil  or  common  law.  Under  the  canon  law,  such  a 
marriage  was  held  to  be  good ;  because  they  say  it  is  a 
contract  partially  fulfilled,  and  equity  will  compel  its 
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completion.  Therefore,  if  I  had  found  as  a  matter  of 
feu^t  that  this  contract  of  marriage  between  the  plaintiff 
and  Taylor  had  been  entered  into^er  verba  de  ftUuro^ 
no  marriage  would  have  been  established.  In  the 
State  of  Louisiana,  a  State  where  the  civil  law  obtains, 
it  has  been  expressly  held  that  it  is  not  essential  to  a 
valid  marriage  that  either  a  minister  or  a  magistrate 
should  intervene,  that  State  having  derived  its  common 
law  from  Spain,  the  Council  of  Trent  never  having 
been  deemed  binding  upon  the  colony. 

The  same  principle  has  been  decided  by  our  courts 
in  the  case  of  CaujoUe  v.  Ferri6  (23  iV:  T.  90),  in 
which  case  it  was  held  ''that  a  marriage  celebrated  in 
France  per  verba  depresenti  was  a  valid  marriage." 

My  attention  has  also  been  called  to  the  fact  that 
no  cohabitation  has  been  proved  in  this  case,  and  that 
no  authority  can  be  found  in  this  State  holding  a  mar- 
riage valid,  unless  there  has  been  cohabitation  or  the 
intervention  of  a  minister  or  magistrate.  Although 
this  is  undoubtedly  true,  these  can  never  be  held  nec- 
essary to  establish  a  valid  contract  of  marriage  unless 
the  courts  in  respect  to  such  contracts  reverse  aU  the 
rules  of  evidence  applicable  to  other  civil  contracts. 
Bboom,  in  his  Legal  Maxims,  has  very  ably  discussed 
this  question,  and  shows  that  the  maxim  nuptias  non 
concvbitus  sed  consensus  fadt  is  well  established  by 
authority.  This  being  the  rule  of  the  civil  as  well  as 
of  the  common  law,  the  marriage  between  the  plaintiff 
and  Taylor  was  a  valid  marriage ;  and  the  said  Taylor 
being  alive,  the  subsequent  marriage  between  the 
plaintiff  and  defendant  was  void. 

My  attention  has  been  called  to  the  fact  that  Con- 
gress has  thought  it  necessary  to  pass  an  act  to  legal- 
ize marriages  entered  into  between  American  citizens 
abroad,  but  this  has  no  bearing  upon  the  question 
under  discussion,  because  this  legislation  arose  from 
the  doubt  as  to  the  legality  of  marriages  which  were 
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accustomed  to  be  entered  into  at  the  foreign  consu- 
lates and  legations  of  the  United  States,  between  citi- 
zens of  the  United  States,  the  lex  loci  not  having  been 
in  any  respect  complied  with, 

The  complaint  of  the  plaintiff  must  therefore  be 
dismissed.    . 

See  De  Thoren  v.  Att.  Gen.,  L,  E.  1  Afp.  Cat,  H.  X.,  i>w.,  686. 


DALY  V.  BYRNE. 
N.  Y.  Superior  Court ;  Special  Ternij  Aprils  1876. 

Akbwbb  in  Libel. 

The  complaint  alleged  that  defendant  charged  plaintiff  (a  dramatic 
author)  with  appropriating  a  play  called  ^'Flirtation;  "  the  answer 
alleged  in  justification  that  plaintiff  had  appropriated  a  play  called 
'  *  Mock  Marriage.  ^'  Edd^  that  such  a  justification  must  be  strickea 
out  as  irrelevant. 

A  denial  of  malice  in  an  answer  in  an  action  of  libel  is  f  riYoloiu» 
onless  connected  with  aUegations  of  mitigating  circumstances.* 

Augnstin  Daly  sued  C.  A.  Bryne  for  libel,  allegmg 
two  separate  causes  of  action.  The  first,  ui)on  an  arti- 
cle published  in  defendant's  newspaper,  stating  that 
plaintiflf  had  appropriated  a  play  called  "Flirtation," 
which  had  been  written  by  a  woman,  and  left  with 
him  to  read  three  or  four  years  before ;  and  had  pro- 
duced  it  as  his  own  composition,  under  the  title  of 
"  Pique,"  without  any  arrangement  or  payment.  The 
second,  upon  an  article  subsequently  published,  de- 
clining to  apologize  for  these  statements,  and  asserting 
defendant's  belief  in  their  truth. 

The  amended  answer  admitted  the  publication  of 
the  articles  complained  of,  and  set  up  (among  others) 
the  following  defenses : — 

*  See  the  next  case,  Moody  v.  libbey. 
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^'  ly.  And  for  a  second  defense  to  the  first  cause  of 
action  in  said  complaint  contained,  the  defendant  avers, 
that  each,  every,  and  all  the  statements  contained,  in 
the  exhibit  marked  A  "  (the  first  article  complained  of) 
'<are  and  at  the  time  of  said  publication  thereof,  were 
true ;  and  the  play  therein  referred  to  by  the  name  of 
'  Flirtation '  was  entitled  '  Mock  Marriage.'  " 

^' Y.  And  for  answer  to  the  second  cause  of  action 
the  defendant  repeats  all  the  allegations,  denials  and 
admissions  in  this  answer  before  contained,  and  says," 
.  .  .  .  ^Hhat  all  the  statements  in  exhibit  'D'  (the 
second  article)  are  true  as  defendant  is  informed  and 
believes,  as  more  particularly  set  forth  in  paragraph 
IV.  of  this  answer." 

The  answer  further  denied  the  allegations  of  malice 
in  the  complaint,  and  set  up  various  matters  in  mitiga- 
tion of  damages. 

George  L.  Hives j  for  the  plaintiff,  moved  to  strike 
out  paragraphs  IV.  and  Y.  of  the  amended  answer,  as 
irrelevant,  to  strike  out  paragraph  YI.  of  said  answer, 
as  in  violation  of  a  former  order  of  the  court,  and  for 
judgment  upon  the  rest  of  the  answer  as  frivolous. 

Louis  F.  Postj  for  the  defendant. 

Speib,  J. — ^The  defendant's  amended  answer  in  par- 
agraphs IV.  and  Y.  sets  up  the  defense  of  justification 
to  the  first  and  second  libels  complained  of  in  the  com- 
plaint. 

The  defense  to  the  second  libel  is  merely  a  repetition 
of  the  matters  set  forth  in  paragraph  I Y.  If,  therefore, 
the  justification  set  up  as  a  defense  to  the  first  libel 
fails,  theK  second  defense  must  fall  with  it. 

It  is  elementary  in  an  action  for  defamation  that 
where  the  charge  is  particular  ^  and  the  defendant,  at  the 
time  he  writes  the  words,  selects  a  sj)ecific  offense,  he 
is  boxmd  by  it,  and  his  plea  of  justification  must  rest 
on  that  particular  matter. 
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Assuming  that  the  defendant  was  really  told  the 
story  he  repeats,  it  does  not  excuse  him  in  publishing 
another  story,  even  though  similar  in  character,  yet 
not  the  same.  These  pleas  are  bad,  and  must  be  struck 
out  as  irrelevant. 

An  order  was  made  by  this  court  on  March  14  last, 
striking  out  a  portion  of  the  answer  in  this  action,  and 
giving  the  defendant  leave  to  amend.  He  amended  his 
answer — ^paragraph  VI. — ^which  is  identical,  in  all 
material  i)arts,  with  the  portions  ordered  to  be  stricken 
out. 

The  remaining  jiart  of  the  answer  consists  of  denials 
and  admissions  and  allegations  pleaded  in  mitigation. 

The  article  complained  of  is  libelous  on  its  face,  and 
the  only  defense  under  a  denial  would  be  a  denial  of 
publication,  which  is,  in  fact,  admitted. 

A  denial  of  the  allegations  of  malice  is  frivolous, 
unless  connected  with  allegations  of  mitigating  circum- 
stances.* This,  the  last  plea  interposed,  I  think,  must 
stand. 


*  An  answer  denying  that  the  publication  was  with  defendant's  know- 
ledge, consent,  assent  or  permission,  and  that  any  one  employed  by 
defendants  had  any  right  or  authority  to  publish  it,  is  not  f riyolous 
(Samuels  «.  Evening  M^l  Asso.,  52  JV.  F.  625). 

The  answer  in  that  case,  which  the  court  below,  on  motion,  held 
bad,  giving  thereon  judgment,  which  was  reversed  by  the  c^urt  of 
appeals,  was  as  follows : 

*^The  defendant,  answering  the  complaint  of  the  plaintiff  in  the 
above  entitled  action,  admits  and  avers  that  during  all  the  month  of 
July,  1870,  the  said  defendant  was,  and  since  has  been,  and  now  is, 
a  corporation  organized  under  the  laws  of  the  State  of  New  York; 
and  that  the  ownership  of  the  daily  newspaper  called  The  New  Tori 
Eoening  Mail  is  vested  in  said  corporation ;  and  that  all  personf*  who 
are  employed  by  the  defendant  to  have  any  charge  of  editing  or  pub- 
lishing such  paper  were  carefully  selected,  and  were  and  are  proper 
and  competent  persons ;  and  this  defendant  denies  that  such  persons, 
or  any  persons,  had  any  license  or  authority  from  this  defendant,  to 
publish  or  to  permit  to  be  published,  any  matter  or  thing  which  Is 
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Section  165  of  the  Code  has  been  constmed,  both 
in  this  court  and  in  the  court  of  appeals,  to  the 
effect  that  mitigating  circumstances  may  be  pleaded 
in  connection  with  a  general  denial,  with  or  without  a 
plea  of  justification ;  and  that  all  matters  which  tend 
to  disprove  malice  may  be  pleaded  in  mitigation  of 
damages,  although  they  may  tend  to  prove  the  truth 
bt  the  words  complained  of  (Bush  v.  Prosser,  11  -flT.  T. 
347 ;  Dolevin  v.  Wilder,  7  Hobt  319). 


imtrae  or  defamatory,  or  as  regards  said  plaintiff,  otherwise  than 
complimentary  to  him. 

^^This  defendant  denies  that  the  article  set  forth  in  said  complaint 
was  published  by,  or  with  the  knowledge,  consent,  assent  or  permis- 
sion of  this  defendant ;  and  they  deny  that  any  person  employed  by 
this  defendant  Lad  any  right  or  authority  from  this  defendant  to  pub- 
lish the  alleged  article. 

'^This  defendant,  further  answering  said  complaint  by  way  of 
mitigating  circumstances  and  not  otherwise,  avers,  upon  information 
and  belief,  that  at  the  time  of  the  said  alleged  publication,  the  state- 
ments therein  contained  were  furnished  to  the  editor  for  the  time 
being  of  said  paper,  as  facts  obtained  from  the  report  of  the  police  in 
Brooklyn,  and  were  so  in  fact  obtained,  as  defendant  is  informed  and 
believes,  and  which  were  then  believed  to  be  true  of  and  concerning  the 
plaintiff,  and  which  arose,  as  defendant  is  informed  and  believes,  from 
some  person  personating  the  plaintiff;  and  defendant  further  avers 
that  such  editor,  without  authority  from  this  defendant,  caused  said 
article  to  be  inserted  in  said  newspaper  aforesaid,  and  was  the  sub- 
ject of  a  practical  joke,  played  by  some  person  who  was  familiar  with, 
and  who  successfully  personated,  the  plaintiff;  and  that  the  said 
editor  had  reason  to  believe,  and  did  believe  that  such  article  was 
true,  and  the  same  was  published  without  any  malice  and  without  any 
intent  to  injure  the  plaintiff  in  his  good  name  and  reputation,  or  other- 
wise, and  without  the  knowledge  of  this  defendant. 

**  The  defendant  further  denies  that  at  the  time  of  said  alleged 
pablication  there  existed  any  malice  on  the  part  of  the  defendant  or 
of  any  person  or  persons  connected  with  the  said  Evening  Mail  news- 
paper; and  tho  defendant  denies  that  the  plaintiff  was  in  any  manner 
or  to  any  pecuniary  extent  injured  in  his  reputation,  or  in  his  good 
nune  or  credit  as  a  mariner,  or  otherwise,  from  or  by  reason  of  said 
alleged  pubUcation.'* 
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The  plaintiffs  motion  is  granted  in  part,  and  denied 
^  in  part,  as  above  indicated,  without  costs  to  either 
party. 

No  appeal  was  taken. 


MOODY  V.  MBBET. 

JST.  T.  Supreme  Courts  First  JDepartm^efnt ;  Special 

Term,  1876. 

PiiEADiNa  IK  Action  fob  DsFAVATioir. — ^Reaii  Pabtt  nr  Imterbst. 

In  an  answer  in  an  action  for  defamation,  allegations  that  plaintiff  is 

not  the  real  party  in  interest,  but  the  action  is  prosecuted  by  some 

one  else  in  plaintiff's  name,  are  not  irrelevant.* 
To  a  cause  of  action  for  publishing  a  false,  malicious,  and  irrelevant 

answer  in  an  action,  allegations  that  the  action  is  still  pending  and 

undetermined,  are  not  irrelevant,  t 

Sophronia  Moody  sued  John  Libbey  and  Lydia  C. 
Libbey  Ms  wife,  for  defamation,  alleging  two  causes  of 
action.  The  first,  slanderous  words  spoken  by  the  wife 
defendant ;  the  second,  the  malicious  publication  by 
her  of  a  false,  defamatory  and  irrelevant  matter,  in  an 
answer  in  an  action,  by  one  Mason,  against  her. 

The  defendants  answered  separately.  The  wife's 
answer,  among  other  things,  alleged,  as  a  bar  to  the 
second  cause  of  action,  that  "the  action  in  which  the 
answer,  containing  the  alleged  defamatory  language 


*  See  also  Samuels  «.  Evening  Mail  Asso.,  6  Hun^  5.  As  to  the 
indirect  assignability  of  causes  of  action  for  torts,  to  the  attorney  of 
the  plaintiff, — compare  Coughlin  «.  K.  T.  Central  R.  R.  Co.,  8  Eun^ 
186;  Burling  «.  King,  2  Bup.  Ct.lT,  dt  aj]JM\  Zogbaum  «.  Parker, 
55  K  r.  120 ;  affi*g  66  Barb.  841. 

t  Bee  Moulton  o.  Beecher,  in  tbla  vol. 
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occurs,  is  stm  pending  and  undetermined  in  said  court 
and  county,  and  that  according  to  the  ordinary  course » 
of  business  in  said  court  and  county,  the  time  for  trial 
has  not  arriyed,  and  will  not  arrive  for  many  months."* 

It  also  all^ged^  as  a  bar  to  both  causes  of  action, 
<<that  the  nominal  plaintiff  herein  is  not  the  real  party 
in  interest.  That  another  is  prosecuting  this  suit 
under  the  name  of  Sophronia  Moody,  and  that  the 
latter  is  merely  lending  her  name  to  the  real  party  in 
interest. '* 

The  answer  of  the  husband,  among  other  things, 
alleged,  as  a  bar  to  both  causes  of  action,  ^^  that  Sophro- 
nia Moody,  above  named,  is  not  the  real  party  plain- 
tiff in  interest,  and  is  not  conducting  this  suit,  and 
that  the  said  suit  was  instituted,  and  has  been  con- 
ducted, from  the  commencement  to  the  present  time, 
by  parties  whose  names  do  not  apx)ear  as  plaintiffs 
herein,  as  required  by  the  statutes  of  this  State  "  {Code 
of  Procedure^  %  111). 

MiUer  &  Van  Yolkenbwrgh^  for  plaintiff,  moved  to 
strike  out  these  matters,  among  others,  as  scandalous 
or  irrelevant,  or  both. 

Chauncey  B.  Ripley,  opposed. — I.  A  very  clear 
case  must  appear  to  support  such  a  motion  (Maloney  v. 
Dows,  15  How.  Ft.  261 ;  Brockleman  v.  Brandt,  10 
Mib.  Ft.  141 ;  Averill  v.  Taylor,  6  H(m.  Pr.  476 ;  6 
Saridf.  682). 

No  action  for  libel  lies  pending  a  suit  against  a 
party  by  reason  of  a  sworn  answer  interposed  in  de- 
fense {StarJcie  on  Slander,  Wendell's  Ed.  p.  247  [* 
248] ;  Weston  t).  Dobinet,  Id. ;  3  Bl.  Com.  126 ;  Astley 
«.  Younge,  2  Burrows,  810,  opinion  of  L'd.  Maks- 


*  It  was  also  alleged,  though,  as  a  separate  defense,  that  the 
wotds  of  that  answer  were  true  and  relevant. 
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field).  ^^It  would  be  a  great  discouragement  to 
suitors  to  subject  them  to  public  prosecutions,  in 
respect  of  their  applications  to  a  court  of  justice ;  and 
that  the  chief  intention  of  the  law,  in  prohibiting  per- 
sons to  revenge  themselves  by  libels,  or  any  other 
private  manner,  is,  to  restrain  them  from  endeavoring 
to  make*  themselves  their  own  judges,  and  to  oblige 
them  to  refer  the  decision  of  their  grievances  to  those 
whom  the  law  has  appointed  to  determine  them"  (1 
StarJcie,  242  [*  243],  and  cases  there  cited).  Where 
would  the  end  be,  if  it  were  allowable  to  bring 
suits  on  the  basis  of  the  present  action  ad  infin- 
itum f 

m.  The  fact  that  this  suit  is  instituted  and  con- 
ducted by  others  than  the  nominal  plaintiff  herein,  is 
good  in  defense  to  each  cause  of  action,  and  in  mitiga- 
tion of  damages.  Section  111  of  Code  requires  every 
action  to  be  prosecuted  by  the  real  x)arty  in  interest ; 
that  where  the  answer  denies  this  a  material  issue  is 
raised  {Code^  §  111).  So  held  in  an  action  on  a  note 
(Tamisier  v.  Cassard,  17  Ahh.  Pr.  187). 

No  averment  that  plaintiff  is  not  trustee,  &c., 
can  be  required  in  this  case,  not  being  a  case  arising 
out  of  a  contract,  nor  one  to  which  section  113  of  the 
Code  could  possible  apply  (10  How.  Pr.  309 ;  Codey  % 
113).  Fleury  v.  Roget  (5  Sandf.  646)  is  not  in  point, 
because  in  that  case  everything  was  admitted.  A  de- 
cision eight  years  later  than  6  Sandfordy  by  Judge 
Beady,  holds  the  averment  in  question  material  (Ar- 
raugoiz  v.  Frazer,  2  HiU.  244).  The  law  of  the  State 
no  longer  permits  actions  to  be  prosecuted  in  the  name 
of  nominal  plaintiffs. 

The  moment  that  fact  api)ears  the  action  is  ended 
(Eaton  V.  Alger,  57  Barh.  179 ;  47  iT.  F.  346 ;  Sanf ord 
V.  Sanford,  66  N.  T.  726).  Where  this  defense  is  set 
up  in  the  answer,  evidence  to  establish  the  'same  will 
be  received  on  the  trial  (Savage  v.  Com  Exchange,  &c., 
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4  Bos.  15).    This  is  the  true  test  (Pollett  v.  Jewitt,  11 
N.  T.  Leg.  Obs.  193). 

Lawrence,  J. — [After.remarking  that  plaintiff  had 
submitted  no  brief.] — I  have  come  to  the  conclusion  to 
deny  the  motion.  Many  of  the  matters  sought  to  be 
stricken  Qut  by  the  plaintiff  are  good  by  way  of  justi- 
fication, and  those  which  are  not,  are  good  by  way  of 
mitigation,  and  as  bearing  upon  the  question  of  malice 
(Jeffras  v.  McKillop  &  Spragne  Co.,  2  Sun^  351 ;  Bush 
V.  Prosser,  11  N.  T.  347;  Bisbey  t?.  Shaw,  12  Id.  67; 
Steinman  v.  Clark,  10  Ahb.  Ft.  132). 

Motion  denied  with  $10  costs. 


HUBLBUBT  v.  BANKS. 

If.  T.  Supreme  Courts  Third  DqpartmerU;  Special 

Termj  November^  1876. 

Agairiy  Court  of  Appeals^  December^  1876. 

Under  Z.  1873,  c.  161, — which  gives  resident  tax-payers  a  right  of  ac- 
tion to  prevent  waste  or  injury  of  municipal  property, — a  prelimin- 
aiy  injunction  may  be  granted.* 

In  an  action  to  enjoin  the  city  officers  from  issuing  bonds  of  the  city 
to  miae  funds  by  which  a  board  of  commissioners  are  to  carry  on  a 
public  work,  the  city  itself  and  such  board  of  commissioners  are 
necessary  parties. 

But  contractors,  land  owners,  &c.,  who  expect  to  bo  paid  out  of  the 
fund  sought  to  be  raised,  are  not  necessary  parties. 

The  subject  of  a  local  act  authorizing  the  creation  of  a  municipal  debt 

*Thii  appeals  to  overrule  to  some  extent,  at  least  on  this  point, 
Ayen*.  Lawrence,  63  Batrb.  454;  Cumines  «.  Superiors  of  Jefferson, 
Jd.  987;  Corwinv.  Campbell,  45  Bow.  Pr.  9.  And  see  Lutes  v.  Brigga, 
6  Ann  67. 
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and  the  laying  of  local  assessments  to  pay  for  acquiring  a  portion 
of  a  turnpike,  and  improving  it  as  a  city  street,  is  sufficiently  indi- 
cated by  the  title, — **  An  act  in  relation  to  that  portion  of  "  the  road, 
designating  it  particularly.  It  is  not  necessary  to  state  the  object, 
or  the  means. 

The  constitutional  amendment  of  1874, — L.  1874,  p.  028,  §  17;  same  pro- 
vision, 1  B.  8.  6th  ed.  88,  §  17, — ^which  declares  that  *^  no  act  shall 
be  passed  which  shall  provide  that  any  existing  law  or  any  part  there- 
of shall  be  applicable,  except  by  inserting  it  in  such  act," — does  not 
necessarily  make  void  an  act  which  contains  such  a  provision.  The 
remainder  of  the  act  may  stand,  if  the  defective  provision  is  not  so 
identified  with  the  general  scheme,  that  its  elimination  overthrows 
the  plan. 

In  an  act  for  the  creation  of  a  municipal  debt,  a  provision  that  assess- 
ments for  the  repayment  thereof  shall  be  made  as  prescribed  in 
existing  laws  referred  to,  without  setting  them  forth  at  large,  is  not 
in  contravention  of  that  clause  of  the  constitution. 

The  constitutional  amendment  of  1874, — £.1874,  p.  928,  §  18;  same  pro- 
vision, 1  a,  8.  6th  ed.  88,  §  18, — forbidding  local  laws  for  **  laying 
out,  opening,  altering,  working  or  discontinuing  roads,  highways, 
or  alleys,"  .  .  —does  not  apply  to  a  case  to  which  no  general  act 
can  be  applicable, — e,  g, ,  the  completion  of  the  acquisition  of  a  special 
approach  to  a  city  park. 

Under  the  constitutional  provision  that  every  law  imposing,  &c.,  a  tax, 
shall  distinctly  state  the  tax  {Can^.  art.  m.  §  20), — it  is  enough  if 
the  maximum  limit  is  stated. 

An  issue  of  bonds  to  raise  money  to  make  immediate  payment  for  a 
local  improvement,  to  be  reimbursed  for  by  a  subsequent  assessment 
on  the  land  owners  benefited,  is  not  in  contravention  of  the  consti- 
tutional prohibition  against  loans  of  municipal  credit. 

Motion  for  an  injunction. 

Elisha  Hnrlburt,  Bradford  R.  Wood,  and  John 
Kirkpatriok,  brought  this  action  against  A.  Bleecker 
Banks,  mayor  of  the  city  of  Albany,  William  N.  S. 
Sanders,  chamberlain  of  the  city  of  Albany,  and  Mar- 
tin Delehanty,  clerk  of  the  common  council  of  Al- 
bany, for  relief,  under  Laws  of  1872,  c.  161,  to  restrain 
the  defendants  from  issuing  bonds  of  the  city  of  Albany 
to  the  amount  of  $185,000,  pursuant  to  the  provisions 
of  chapter  446  of  the  Laws  qf  1876. 
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The  last  mentioiied  act  authorized  the  conveyance 
of  a  port  of  "The  Great  Western  Turnpike,"  by  the 
company  owmng  it,  to  the  Albany  park  commission- 
ers, to  be  paid  lor  by  the  issue  and  sale  of  city  bonds. 
The  plaintiffs,  as  residents  and  tax-payers  of  the  city 
of  Albany,  sought  to  enjoin  the  creation  of  this  debt. 
Chapter  161  of  the  Laws  of  1872,  entitled  "  An  act  for 
the  protection  of  tax-i)ayers  against  the  frauds,  embez- 
zlements, and  wrongful  acts  of  public  officers  and 
agents,"  by  express  language  gives  an  actiofn  '*  to  pre- 
vent waste  or  injury  to  any  proi)erty,  funds,  or  estate 
of  such  county,  town,  or  municipal  corporation,  by 
any  person  residing  in  such  county,  town,  or  municii)al 
corporation,  assessed  for  and  liable  to  pay  taxes  there- 
in, or  has  paid  taxes  therein  within  one  year  previous 
to  the  commencement  of  any  such  action  or  actions." 

The  nature  of  the  objections  to  the  proceedings 
sought  to  be  enjoined,  appears  in  the  opinion.  The 
cause  was  elaborately  and  carefully  argued  at  the 
Ulster  special  term. 

Wood,  LawsoThj  and  Moak,  for  plaintiffs. 
CoLvin,  Hole,  arid  Barnes^  for  defendants. 

Westbkook,  J. — [After  referring  to  the  above 
facts.] — ^As  the  remedy  given  is  a  preventive  one,  it 
seems  to  me  that  the  very  pith  and  object  of  the  law 
aie  destroyed  if  it  be  construed  simply  to  give  a  tax- 
payer a  standing  in  court,  and  yet  hampered  by  old 
decisions  holding  that  an  injunction  to  restrain  ille- 
gal acts  cannot  issue.  An  act  authorized  by  statute, 
which  statute  is  repugnant  to  any  constitutional  pro- 
vision, is  a  "  wrongful"  one ;  and  as  the  law  of  1872 
confers  upon  a  resident  taxpayer  the  right  "to  pre- 
vent" such  act,  it  is  not  perceived  why  such  legisla- 
tive provision  has  not  swept  away  the  cases  which  hold 
an  injunction  not  to  be  an  appropriate  remedy  (see 
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Ayres  and  others  v.  Lawrence  and  others,  59  If.  T. 
192).*  It  is  true  that  if  the  act  of  1876  be  unconstita- 
tional,  it  is  possible  that  a  defense  may  exist  as  to  each 
bond  when  an  attempt  is  made  to  enforce  it ;  and  yet 
such  a  course  would  lead  to  such  a  multiplicity  of  ac- 
tions, so  much  cost,  expense,  and  trouble,  and  be,  also, 
owing  to  recent  decisions  of  the  supreme  court  of  the 
United  States,  when  the  bond  presented  should  be  in 
the  hands  of  a  bona  fide  holder,  capable  of  suing  in 
the  federal  courts,  so  uncertain  in  result,  that  it  is 
safer  and  better  to  hold,  as  is  now  held,  that  the  plain- 
tiffs, if  the  theory  of  their  action  is  correct,  have  tiiis 
remedy. 

The  next  question  which  this  motion  presents  is, 
are  the  proper  parties  defendant  before  the  court! 
The  decision  of  the  matters  involved  in  this  action  un- 
doubtedly concerns  the  city  of  Albany,  and  the  b6aid 
of  commissioners  of  the  Washington  Park.  The  for- 
mer is  interested  not  only  in  the  improvement  which 
the  act  contemplates,  but  its  bonds  are  those  sought  to 
be  enjoined.  The  defendants  are  its  officers  chaiged 
with  the  duty  of  such  issue,  but  they  have  no  x)6rsonaI 
interest  in  the  question.  If  issued,  the  proceeds  are  to 
be  used  in  making  a  city  improvement,  and  the  city 
alone  is  responsible  for  their  payment.  What  is  true 
of  the  city  is  also  true,  varying  in  details,  of  the  park 
commissioners.  They  aie  charged  with  the  duties  of 
caring  for  the  park,  constructing  its  approaches,  and 
making  the  particular  improvement  which  the  act  con- 
templates. The  proceeds  of  the  bonds  are  to  come  into 
their  hands,  to  be  used  for  that  purpose.  If  the  in- 
junction is  granted,  its  effect  is  manifestly  to  stop  and 
arrest  a  public  work  in  which  the  city  and  the  park 
commissioners  are  chiefly  concerned,  and  it  would 
seem  to  be  but  reasonable  that  they  should  have  their 

*  8.  C.  below,^  68  Aif».  454. 
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day  in  court  to  be  heard  upon  questions  which  affect 
them,  and  in  which  their  agents,  now  alone  prosecuted^ 
have  no  interest.  It  is  true  that  the  act  of  1872,  al- 
ready referred  to,  allows  an  action  to  be  brought  against 
officers  of  a  municipal  corporation,  who  are  about  to 
do  wrongful  acts ;  but  whilst  it  allows  them  to  be  pros- 
ecuted, it  has  not  rei)ealed  other  statutes,  nor  de- 
clared that  they  are  the  only  necessary  parties  to  sach 
action.  Sections  118  and  122  of  the  Code  are  still  in 
force.  As,  to  use  the  exact  language  of  the  latter  sec- 
tion, "a  complete  determination  of  the  controversy 
camiot  be  had  without  the  presence  of  other  parties, 
the  court  must  cause  them  to  be  brought  in"  {Code, 
sedion  122 ;  People  v.  Iaw,  34  Barb.  494-509  ;  S.  C, 
22  Sow.  Pr.  109 ;  AUen  and  others  v.  Turner  and 
others,  11  Gray,  436).  These  parties  clearly  are  the^ 
dty  of  Albany  and  the  board  of  park  commissioners- 
Individuals  may  also  be  interested,  but  not  directly  sO' 
as  to  make  them  necessary  parties.  For  whatever 
grievances  or  rights  they  may  have,  they  must  look  to» 
corporation  in  which  they  dwelt.  If  any  have  con- 
tracts with  the  city  or  the  park  commissioners,  they 
mnst  seek  their  remedy  there.  Contractors  who  ex- 
pect their  compensation,  or  persons  who  look  for  pay- 
ment for  damages  sustained,  out  of  a  particular  fund 
belonging  to  the  individual  with  whom  they  made  the' 
contract,  or  who  has  done  them  an  injury,  are  certainly 
not  proper  x)arties  to  an  action  which  affects  a  fund  or- 
means  not  theirs,  and  out  of  which  they  only  expected 
to  be  paid.  And  so,  also,  if  particular  persons  dwell- 
ing ui>on  the  avenue  desire  the  work  to  proceed,  their 
dealings  and  remedies  must  be  with  and  against  the* 
city  and  park  commission.  To  a  greater  or  less  extent, 
wlmt  is  true  of  them  is  also  true  of  every  other  tax- 
payer and  resident  of  the  city,  each  one  of  whom  has 
more  or  less  interest  in  the  work,  and  the  making  of 
all  parties  would  be  simply  impossible.  All  sucL  are* 
You  L— 11 
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represented  by  the  city,  and  if  that  be  made  a  party, 
all  their  rights  are  properly  represented. 

Having  reached  the  conclusion  that  the  act  of  1872 
and  the  provisions  of  the  Code  are  not  inconsistent, 
and  that  a  prox)er  adjudication  and  determination  of 
the  rights  of  all  interested  in  the  subject  matter  of  this 
action  require  the  city  of  Albany  and  the  board  of 
park  commissioners  should  be  made  defendants  therein, 
it  would  follow  that  the  injun'ction  asked  should  be 
refused.  If,  however,  the  plaintiflEs  are  right  in  the 
general  object  sought  to  be  attained,  they  should  not 
be  defeated  upon  this  technical  ground,  but  an  opjwr- 
tunity  should  be  afforded  to  bring  in  all  who  are  inter- 
ested. To  the  real  merits  of  the  action,  then,  the 
•opinion  will  now  be  addressed. 

The  act — ^action  under  which  is  sought  to  be  re- 
strained— ^is  contained  in  chapter  445  of  the  LawB  of 
1876,  and  is  entitled  "  An  act  in  relation  to  that  i)ortion 
•of  the  Great  Western  Turnpike  road,  commonly  known 
as  Western  avenue,  lying  between  Snipe  street,  in  the 
city  of  Albany,  on  the  east,  and  the  west  line  of  the 
proposed  new  boulevard,  intersecting  the  said  road 
west  of  Allen  street,  in  said  city,  on  the  west."  The 
act  allows  the  turnpike  company  to  convey  to  the  park 
commissioners  the  portion  of  the  road  to  which,  in  its 
title,  it  refers,  but  forbids  its  being  closed,  or  the  ex- 
•clusion  of  the  public  from  its  use  as  a  highway.  It 
then  places  the  grading,  improvement  and  ornamenta- 
tion thereof,  in  charge  of  the  x)ark  commissioners,  to 
be  paid  for,  in  the  first  instance,  by  the  issue  and  sale 
of  the  bonds  of  the  city  of  Albany,  which  issue  is 
jBOUght  to  be  enjoined.  It  then  provides  for  the  pay- 
ment of  the  principal  of  the  bonds,  by  assessment  upon 
the  owners  of  the  property  fronting  upon  the  proposed 
•avenue,  and  out  of  the  city  at  large,  in  case  the  fund 
obtained  for  that  purpose  from  the  owners  of  property 
49hall  be  insnflSicient,  the  dty  at  laige,  until  the  mator- 
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itjr  of  the  bonds,  providing  for  and  paying  the  interest. 
It  is  claimed  by  the  plaintiffs  that  this  law  is  uncon- 
stitntional  and  void  for  varions  reasons,  which  will  be 
presently  stated. 

Preliminarily  to  a  discnssion  of  the  constitutional 
questions  involved,  it  should  be  stated  that  Washington 
Park,  in  the  city  of  Albany,  was  authorized  to  be  es- 
tablished by  chapter  582  of  the  Laws  of  1869.  Various 
acts  have  been  since  i>assed  which  are  amendatory  and 
supplementary  thereto,  by  which  (chapter  377,  Laws 
of  1870 ;  chapter  45,  Laws  of  1872)  approaches,  among 
other  things,  could  be  made  to  the  park,  and  streets 
aheady  open,  selected  and  taken  for  that  purpose. 
That  i)ortion  of  the  turnpike  road  which  the  act  of 
1876  refers  to,  had,  previous  to  such  act,  and  the  recent 
constitutional  amendments,  been  taken  possession  of 
by  the  park  commissioners,  and  partially  improved, 
nnder  a  lease  executed  by  the  turnpike  corporation, 
which  cori)oration  has  existed  for  many  years. 

It  is  said  that  the  law  of  1876  is  in  conflict  with 
article  three,  section  sixteen  of  the  constitution  of  this 
State,  which  declares :  "  No  private  or  local  bill,  which 
may  be  passed  by  the  legislatui'e,  shall  embrace  more 
than  one  subject,  and  that  shall  be  expressed  in  the 
title."  It  being  conceded,  as  it  certainly  must  be,  that 
the  act  in  question  is  **focaZ,"  it  is  argued  that  the 
bill  does  embrace  more  than  one  "subject,"  and  that 
that  is  not  '*  expressed  in  the  title."  In  determining 
this  question,  the  exact  word  used — "subject,"  must 
be  borne  in  mind.  The  scoi)e,  the  object  of  the  bill 
need  not  be  stated  in  the  title,  but  the  "  subject," — z.e., 
the  thing  legislated  upon, — shall  be  disclosed,  and  the 
act  can  embrace  only  that  one.  If  it  can  be  shown  that 
the  law  covers  more  than  one  "  subject," — one  thing — 
it  is  obnoxious  to  the  objection  made.  What  the  aqt 
pioposes  to  do  with  the  "  subject "  need  not  be  stated 
in  its  title,  nor  the  machinery  to  be  put  in  operation 
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therein  disclosed.  It  is  enough  if  the  '^subject"  of 
legislation  be  stated.  Webster,  in  his  definition  of  the 
word  *' subject,"  uses  two  quotations  to  illustrate  its 
meaning.  "This  subject  for  heroic  song;"  "Make 
choice  of  a  subject^  beautiful  and  noble,  which  .... 
shall  afford  an  ample  field  of  matter  whereon  to  expa- 
tiate." The  author  of  an  essay,  or  lecture,  in  choosing 
and  announcing  his  "subject,"  does  not  ordinarily 
declare  in  its  title  his  proposed  treatment  thereof,  bat 
he  simply  states  upon  V)hat  he  is  to  write  or  speak, 
and  he  who  would  know  more  must  read  or  hear,  what 
is  written  or  spoken  upon  that  topic.  Precisely  this 
the  framers  of  the  constitution  had  in  mind.  The 
"  subject "  of  the  bill  should  be  expressed  in  the  title, 
and  that  should  be  a  single  one,  and  he  who  wishes  to 
know  more,  and  to  leaxn  what  is  done,  must  read  the 
body  of  the  bill.  His  attention  is  to  be  drawn  to  the 
"subject"  by  the  title,  he  is  not  to  be  deceived  by 
legislation  uix)n  any  other  than  the  one  so  indicated, 
and  if  he  then  fails  to  use  his  senses,  he  alone  is  de- 
ceived. 

This  view  of  the  constittf tional  provision  is  not  a 
strained  or  novel  one.  In  matter  of  Ferdinand  Mayer 
(60  N.  T.  604),  the  court  of  appeals  held :  "H  the  title 
of  an  act  fairly  and  reasonably  announces  the  subject, 
and  that  is  a  single  one,  and  if  the  .various  parts  thereof 
have  respect  or  relate  to  that  subject,  the  provision  of 
the  constitution  that  no  local  or  private  bill  shall  em- 
brace more  than  one  subject,  and  that  shall  be  expressed 
in  its  title  (State  constitution,  art.  3,  §  16),  is  complied 
with.  The  degree  of  relationship  of  each  provision  is 
not  material  if  it  legitimately  tends  to  the  accomplish- 
ment of  the  general  purpose.  The  general  subject  of 
local  improvements  includes  not  only  the  plan  and  con- 
struction of  contemplated  work,  but  the  means  by 
which  the  work  may  be  aocompUshed,  the  proceedings 
necessary  to  be  adopted  for  assessing  and  paying  the 
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expenses,  and  the  remedies  to  x>a^6s  for  redress  of 
grievances  arising  ont  of  their  constmction." 

And  in  People  v.  Briggs  and  others  (50  iT.  71  553- 
692),  Chubch,  Chief  Justice,  says:  ^^ In  an  act  in  rela- 
tion to  IfC^e  aventie  it  wonld  not  be  competent  to 
insert  provisions  respecting  Mount  Hope  avemie.  As 
to  such  a  bill,  Lake  avenue  would  be  the  subject.  So 
in  a  bill  in  relation  to  education  in  the  city,  it  would 
be  improper  to  insert  provisions  in  relation  to  street  or 
police^  unless  they  were  in  some  way  legitimately  con- 
nected with  the  subject  of  education." 

Gases  to  the  same  effect  can  be  multiplied  indefi- 
nitely. See,  among  others,  People  «.  Willsea  (60  N.  T. 
607-509) ;  People  v.  Dudley  (58  IT.  F.  323 ;  aff'g  1 
ffuTiy  102  ;  S.  C,  3  Sup'm.  Ct.  [T,  &  C]  179) ;  Harris  tJ. 
People  (59  N.  T.  599-602) ;  In  the  matter  of  Volken- 
ing  (62  N.  T.  650) ;  People  ex  ret.  r?.  Havemeyer  (47 
Em.  Pr.  494,  509  ;  S.  C,  4  Sup'm.  Ct.  [T.  &  C]  365 ; 
and  less  fuUy,  16  Abb.  Pr.  N.  S.  219). 

An  examination  of  the  act  of  1876  will,  we  think, 
show  that  it  relates  to  but  one  subject,  and  that  is  the 
avenue,  and  the  particular  part  thereof,  referred  to  in 
the  title.  It  is  that  which  is  to  be  conveyed,  graded 
and  improved ;  it  is  upon  that  which  the  money  to  be 
raised  is  to  be  expended,  and  every  section  and  clause 
concemB  this  single  subject.  It  is  true,  that  all  which 
the  law  requires  to  be  done  to  the  avenue  is  not  stated, 
nor  the  machinery  devised  for  that  purpose  disclosed 
in  its  title ;  but  the  whole  of  it  relates  to  such  avenue 
as  the  "subject"  to  and  upon  which  legislation  is 
directed.  It  is  the  "subject"  thereof  (to  borrow  an 
illustration  from  the  medical  profession),  as  much  as 
the  person  or  body  to  be  operated  upon  by  the  surgeon, 
iDay  be  said  to  be  his.  This  first  objection  cannot 
th^ef  ore  prevail. 

It  is  further  objected  that,  as  the  act  of  1876  pro* 
tides  that  the  assessment,  which  is  to  be  made  upon 
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the  owners  of  property  fronting  upon  the  avenue,  shall 
be  made  as  prescribed  in  certain  other  laws  therein 
referred  to,  it  is  in  conflict  with  article  three,  section 
seventeen,  of  the  constitution,  which  declares :  "  No  act 
shall  be  passed  which  shall  provide  that  any  existing 
law  or  any  part  thereof,  shall  be  made  or  deemed  to  be  a 
part  of  said  act,  or  which  shall  enact  that  any  existing 
law,,  or  any  part  thereof,  shall  be  applicable,  except 
inserting  it  in  such  act." 

It  is  true,  as  defendant's  counsel  urge,  that  it  does 
not  necessarily  follow,  if  the  part  of  the  act  of  1876, 
which  makes  this  provision  for  the  assessment,  is 
invalid,  that  the  whole  act  is  therefore  also  void.  It 
was  so  "held  in  People  v.  McCann  (16  iVl  T.  58),  and 
People  V.  Green  (58  If.  T.  295).  According  to  these 
cases,  the  remainder  of  the  act  might  stand,  even 
though  the  part  which  makes  provision  for  the  assess- 
ment should  fail,  provided  such  part  is  not  so  identi- 
fied with  the  general  scheme  of  the  enactment  that 
its  eUmination  therefrom  would  overthrow  the  plan. 
The  act  is  perfect  without  these  provisions  to  author- 
ize a  conveyance  of  the  road,  to  direct  its  improvement, 
to  issue  the  bonds,  and  to  provide  for  their  payment 
by  general  taxation ;  but  it  is  also  apparent  that  the 
payment  of  the  whole  debt  by  the  city  at  large  waa  not 
contemplated  by  the  law.  On  the  contrary,  the  prin- 
cipal thereof  is  to  be  paid  by  owners  of  lots  fronting  on 
the  road.  This  is  a  controlling  feature  of  the  statute, 
and  if  that  is  held  invalid,  it  is  obvious  that  the  method 
of  paying  the  costs  of  the  contemplated  improvement 
is  destroyed,  and  by  force  thereof,  the  general  scheme 
of  the  act  defeated.  If  this  objection,  then,  be  well- 
founded,  it  reaches  the  entire  law,  and  must  be  so  dis- 
cussed. To  meet  the  point  fairly,  we  ask :  Does  the 
constitution  mean  that  when  a  charter  to  a  city  has 
been  given,  and  the  mode  and  manner  of  taxation  for 
municipal  purposes  defined,  that  a  special  law  subse- 
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quently  passed,  authorizmg  money  to  be  raised  for  Bpe- 
cific  purpose,  and  then  providing  that  the  same  shall 
be  assessed,  levied  and  collected  in  the  manner  pre- 
scribed in  the  law  giving  the  charter,  that  8n<5h  act  is 
void  ?  Such  a  statute,  certainly  does  not  by  its  express 
terms  ^^ provide  that  any  existing  law,  or  any  part 
thereof  shall  be  made  or  deemed  a  part  of  said  act," 
not  does  it  ^^  enact  that  any  existing  law  or  any  part 
thereof  shall  be  applicable."  It  is  a  law  perfect  to 
authorize  a  tax,  and  one  which,  without  declaring  any 
other  law  **a  part  thereof,"  in  fact,  or  "applicable" 
thereto,  simply  provides  that  certain  weU  known  and 
understood  modes  and  forms  of  assessment  which  the 
city  possessed,  shall  be  used  to  obtain  the  money.  K 
such  an  enactment  is  void,  our  session  laws  must  be 
incumbered  to  an  extent  which  can  scarcely  be  con- 
ceived. The  clause  of  the  constitution,  which  we  are 
considering,  should,  when  no  apparent  evil  foUows 
from  so  doing,  have  a  strict  reading,  and  not  be 
strained  beyond  its  exact  words,  which  seem  to  me 
only  to  cover  those  cases  in  which,  by  the  express  lan- 
guage of  the  act,  some  other  is  made  a  part  thereof,  or 
is  directly  declared  to  be  applicable  thereto.  The  case 
with  which  we  are  dealing,  certainly  presents  no  evil 
within  the  spirit  of  the  provision.  It  fixes  a  sum  of 
money  to  be  raised  by  a  loan,  directs  the  mode  of  its 
expenditure,  and,  when  providing  for  the  payment, 
refers  to  certain  laws  as  the  mode  and  manner  of  assess- 
ment. If  the  legislature  should  create  a  right  of  action, 
where  none  before  existed,  and  should  then  declare 
that  the  mode  and  manner  of  procedure  should  be  that 
prescribed  by  the  Code,  it  would  scarcely  be  claimed 
that  such  act  was  void,  because  the  whole  Code,  con- 
taining several  hundred  pages,  was  not  re-enacted  sec- 
tion by  section.  The  case  put  is  the  one  before  us. 
The  machinery  for  taxation  was  devised  and  prescribed 
by  the  charter.    A  new  tax  is  imposed,  and  the  man- 
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ner  of  its  assessment  and  collection  is  declared  to  be  that 
given  by  the  charter.  Is  it  void  i  Shonld  the  charter 
again  be  re-enacted  section  by  section,  and  must  this  be 
rex)eated  again  and  again  for  all  succeeding  years, 
whenever  the  city  needs  a  sx)ecial  act  i  And  must  the 
same  reasoning  apply  to  every  village,  city,  town,  and 
county  in  the  State,  and  to  the  State  itself,  when 
money  is  to  be  raised  by  tax  for  any  purpose  whatso- 
ever? It  must,  if  the  plaintiffs  are  right.  ^'Argu- 
mentvm  ab  inconvenienti  plurimum  valet  in  legej^^ 
is  a  maxim  which  applies  with  great  force  to  the  affir- 
mative of  these  positions.  Cases  may  be  supposed,  in 
which  the  application  of  this  constitutional  provision 
would  be  wise  and  salutory.  If  a  city  is  chartered  the 
provisions  relating  to  that  of  another  should  not  be 
declared  to  be  a  part  thereof,  or  applicable  thereto,  and 
many  others  of  a  similar  character  may  be  called  to 
mind.  But  with  the  machinery  of  taxation,  applicable 
to  a  locality,  once  provided,  no  reason  is  seen  making  it 
necessary,  when  a  tax  is  imposed  for  any  purpose,  to 
re-enact  every  provision  as  to  its  assessment  and  collec- 
tion. TSo  such  requirement  is  reasonable,  and  not  only 
the  inconvenience  of  such  a  rule,  but  its  imi)ossibility, 
when  applied  to  practical  legislation,  compel  us  to 
hold  that  this  law  is  not  void  on  account  of  the  objec- 
tion we  have  just  considered.  * 

It  is  further  urged  that  article  three,  section 
Eighteen,  of  the  constitution  applies,  which  declares 
that,  ^'  The  legislature  shall  not  pass  a  private  or  local 
bill  in  any  of  the  following  cases.  .  .  .  Laying  out, 
opening,  altering,  working  or  discontinuing  roads, 
highways  or  alleys,  or  for  draining  swami)s  or  other 
lowlands." 

Is  this  j)art  of  Western  avenue,  which  had,  previous 
to  the  act  of  1876,  and  this  constitutional  amendment, 
been  selected  as  an  approach  to  t&e  park,  and  already 
leased  to  the  park  commissioners,  either  a  road,  high- 
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way^  or  alley,  in  the  sense  these  words  are  used  in  the 
constitation?  It  is  a  highway,  undoubtedly,  in  a  gen- 
eral sense,  but  it  can  scarcely  be  deemed  one  of  these  of 
which  the  constitution  sp^iks.  That  refers  to  the  or- 
dinary "roads,  highways,  or  alleys,"  the  manner  of 
opening,  working,  altering  or  discontinuing  which  can 
be  readily  provided  for  by  general  law.  No  general  law 
applicable  to  this  case  can  be  passed ;  and  it  is  mani- 
fest, as  the  same  section  after  provides  that  "  The  1^- 
islature  shall  pass  general  laws  providing  for  the  cases 
enumerated  in  this  section,"  that  this  section  of  the 
constitution  can  not,  and  does  not,  prevent  a  special 
act  being  passed  in  relation  to  a  road  leading  to  or  pass- 
ing through  a  park  of  any  city,  the  provisions  of  which 
must  always  be  in  accordance  with  the  particular  plan 
in  each  case. 

Neither  is  the  law,  in  my  opinion,  obnoxious  to  any 
objection  founded  upon  article  three,  section  twenty  of 
the  constitution,  because  it  fails  "to  distinctly  state 
the  tax."  It  does  state  the  tax ;  it  cannot  exceed 
$185,000.  It  does  not,  it  is  true,  require  the  commis- 
sioners of  the  park  to  expend  the  whole  of  that  sum  ; 
but  they  must  use  so  much  as  the  work  authorized  shall 
cost.  Must  an  appropriation  in  every  case  state  with 
precision  the  exact  cost  of  the  work  to  be  done  ;  and  if 
it  fails  so  to  do  is  the  law  void  ?  What  this  law  declares 
in  words,  every  other,  directing  money  to  be  raised  for 
a  particular  purpose,  does  practically,  without  so  de- 
claring. Only  so  much,  in  any  event,  of  an  appropri- 
ation made  can  be  legally  expended  as  the  object  pro- 
posed costs.  More  than  this  is  illegal,  though  not  so 
expressly  enacted  in  the  law ;  and  I  fail  to  see  that  an 
expression  in  language  of  a  thought  which  must  always 
in  a  similar  case,  be  understood  without  expression, 
can  avoid  the  law  which  so  sx)ecifically  declares. 

It  is  also  argued  that  article  eight,  section  eleven  of 
t^  constitution  is  contravened  by  this  act.     That  pro- 
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vision  declares  ^  "  No  county,  city,  town  or  village  shall 
hereafter  give  any  money  or  property,  or  loan  its 
money  or  credit  to  or  in  aid  of  any  individoal,  associa- 
tion or  corporation,  or  become,  directly  or  indirectly, 
the  owner  of  stock  in,  or  bonds  of  any  association  or 
corporation,  nor  shall  any  such  county,  city,  town  or 
village,  be  allowed  to  incur  any  indebtedness,  except 
for  county,  city,  town  or  village  purposes.  This  sec- 
tion shall  not  prevent  such  county,  city,  town  or  vil- 
lage from  making  such  provision  for  the  aid  and  sup- 
port of  its  poor,  as  may  be  authorized  by  law." 

The  reasoning  employed  is  as  follows :  It  is  the  duty 
of  the  persons  owning  proi)erty  ujx)n  the  avenue  to 
bear  the  cost  of  the  improvement — ^it  is  their  debt-and 
while  the  act  recognizes  this  by  requiring  them  in  the 
end  to  pay  it,  the  city  advances  for  them  the  money  in 
the  first  instance,  and  then  at  the  end  of  five  years  re- 
ceives back  the  amount  from  them  without  interest. 
The  same  argument  would  invalidate  every  law  which 
authorizes  any  "  county,  city,  town  or  village,"  to  bor- 
row money  for  any  purpose.    The  objector  would  argue^ 
the  taxpayers  of  such  "county,  city,  town  or  village" 
should  pay  this  money  which  is  to  be  raised  by  a  debt 
created  by  the  municipality — ^it  is  their  debt— and, 
therefore,  the  credit  of  such  municipality  is  loaned  to 
individuals,  who  then  only  pay  after  a  lapse  of  years, 
instead  of  paying  immediately  what  they  owe.    The  er- 
ror of  the  reasoning  is  in  the  premise.     Neither  in  the 
case  before  us,  nor  in  the  one  supposed,  is  the  debt  to 
be  paid  or  liability  to  be  extinguished,  that  of  the  in- 
dividual taxpayers,  but  of   the  municipality.     The 
corporate  body  in  the  end  only  discharges  it«  own  obli- 
gations by  a  tax  upon  its  taxpayers,  assessed  either 
locally  or  generally,  and  in  such  proportions  as  the 
law  shall  provide. 

If  in  this  case  the  city  of  Albany  comi)els  a  locality 
to  pay  the  principal  of  a  loan,  and  the  entire  commu- 
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nity  the  interest,  neither  the  credit  of  the  municipality 
nor  its  money  has  been  loaned,  for  it  has  in  the  first 
place  bat  paid  its  own  liabilities,  and  then  apportioned 
the  debt  it  has  incurred  in  so  doing  among  the  various 
taxpayers  as  the  law  provided.  The  original  work 
upon  the  road  was  done  for  the  city,  the  liabilities 
therefor  were  its  liabilities,  and  the  bonds  to  be  issued 
are  to  be  so  issued  to  extinguish  its  own  indebtedness. 
The  assessment  to  be  made  upon  owners  of  property 
fronting  ux)on  the  avenue  is  simply  a  tax  ux)on  them  to 
pay  the  city  indebtedness,  levied  upon  them  in  a  larger 
proportion  than  others,  because  they  are  more  benefited 
than  such  others  by  the  improvement.  The  fact  that 
they  pay  a  larger  share  of  the  city  debt  incurred  in  the 
improvement  of  the  avenue,  makes  them  no  more  orig- 
inal debtors  for  the  work  than  other  taxpayers,  who 
likewise  bear  a  portion  of  the  burthen,  though  in  a  less 
degree,  because  by  the  original  expenditure  of  the  cor- 
poration they  were  less  benefited. 

We  have  now  examined  in  detail  the  various  objec- 
tions which  have  been  made  to  the  act  of  1876,  and  are 
constrained  to  overrule  them  aU.  It  is  a  grave  respon- 
sibility for  any  court  to  hold  that  a  law  passed  in  accor- 
dance with  the  forms  of  the  constitution  is  invalid,  be- 
cause in  its  provisions  it  violates  that  instrument.  That 
duty  would  not,  however,  be  evaded  in  a  clear  case  ;  but 
such  an  one  is  not,  in  our  judgment,  now  before  us. 
On  the  contrary,  whilst  the  questions  are  interesting 
and  novel,  we  think  that  no  part  of  the  fundamental 
law  has  been  violated,  either  in  its  letter  or  spirit. 
With  the  objects  and  purposes  of  the  act  we  have  been 
considering,  and  the  policy  thereof,  we  have  nothing  to 
do.  These  questions  belong  to  the  legislative  depart- 
ment of  the  government.  When  that  has  only  exer- 
cised its  constitutional  perogatives,  it  cannot  be  inter- 
fered with,  because  courts  differ  from  it  as  to  the  policy 
of  legislation.    If  the  law  is  unwise,  impolitic,  and  bur- 
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densome,  though  not  unconstitutional,  the  l^gislatare 
must  correct  it    Courtis  are  powerless. 

The  injunction  asked  for  is  refused,  with  ten  dollars 
costs  of  motion.  

By  consent,  in  order  to  present  the  questions  involyed 
speedily  to  the  court  of  appeals,  an  order  for  a  peremp- 
tory mandamus  compelling  the  mayor  to  issue  the 
bonds,  was  grauted  at  sx)ecial  term  by  Westbbook,  J., 
aflirmed  pro/ormay  next  day  at  general  term ;  and  on 
appeal  to  the  court  of  appeals,  that  court,  in  Dec.,  1876, 
aflirmed  the  order  for  a  i)eremptory  mandamus,  and 
sustained  the  conclusions  contained  in  the  foregoing 
opinion,  as  to  the  constitutionality  of  the  law  directing 
the  issue  of  bonds  for  the  improvement. 


PEOPLE  ex  rel.  DAY  n.  JONES. 
N.  T.  Common  Pleas  ;  Special  Term^  November^  1876. 

SUFPLSHEKTABT  PbOCXEDINOB. 

Proceedings  to  punish  a  third  person  for  contempt  in  not  complying 
with  an  order  to  appear  and  be  examined,  should  be  dismissed  if 
the  allegation  in  the  original  affidavit,  that  he  has  money  or  prop- 
erty of  the  judgment  debtor,  &c.,  was  only  on  information  and 
belief,  without  stating  sources  of  information.* 

It  is  an  unnecessary  hardship,  and  unjust  to  third  persons  having  no 
interest,  to  be  subjected  to  examination  on  such  an  affidavit 

Albert  Day,  having  recovered  judgment  against  one 
Lee,  examined  him  in  supplementary  proceedings,  and 
having  ascertained  that  he  was,  or  had  been,  an  em- 
ployee of  the  N.  Y.  TlmeSy  on  a  weekly  salary,  made 
affidavit  that  he  was  informed  and  believed  that  Geoige 
Jones,  the  publisher  of  the  Times j  had  property  of  the 
debtor  to  the  amount  of  over  $10,  and  thereon  obtained 

'^  As  to  how  far  the  objection  goes  to  the  question  of  jurisdiction, 
compare  MiUer  «.  Adams,  52  N.  F.  409,  aflPg  7  Leant,  181. 
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an  order  under  §  294  of  the  Code,  requiring  Mr.  Jones 
to  appear  and  be  examined.  Mr.  Jones  not  api)earing» 
the  creditor  took  proceedings  to  punish  for  contempt. 
In  fact,  there  was  nothing  due  to  the  debtor. 

Albert  Day,  in  person,  for  the  appUcation. 
Austin  Abbott,  opposed. 

Van  Brunt,  J.,— dismissed  the  proceedings  on  the 
gronnd  stated  in  the  head  note. 


HAAS  V.  O'BEIEN. 
N.  T.  Court  of  Appeals  ;  September,  1876. 

Absioitmekt  fob  Beitbfit  of  CRSDrroBS. 

A  general  assignineiit  by  an  insolTent  for  the  benefit  of  creditors, 
made  under  the  act  of  1860,  c.  348,  p.  596,  and  the  acts  amending 
the  same,  in  good  faith  and  without  preference,  is  not  void  for 
contravening  or  defeating  the  bankrupt  act.* 

Lonis  Haas,  as  assignee  in  bankraptcy  of  P.  Flana- 
gan (adjudicated  a  bankrupt  May  18,  1872),  brought 
this  action  in  the  N.  Y.  superior  court  to  set  aside  an 
assignment  for  benefit  of  creditors,  made  January  9, 
1872,  under  the  State  law  above  mentioned.  It  did  not 
appear  from  the  appeal  papers  when  the  petition  was 
filed,  nor  whether  it  was  a  voluntary  or  involuntary 
bankruptcy  ;  but  it  seems  to  have  been  conceded  on  the 
argument  that  the  petition  was  filed  in  time.  It  was 
also  admitted  that  the  assignment  was  made  in  good 
faith. 

The  superior  court  held  the  assignment  void,  and 
defendant  appealed. 

*To  the  contnry,  see  Macdonald  •.  Moore,  p.  58  of  this  roL  As 
to  Jiiiiadictio&  of  State  court  to  entertain  aa  action  by  the  assignee  in 
Wkniptey,^see  Frost «.  Hotchkiss,  p.  d7. 
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I      Jdcoh  A.  Otoss  {Francis  C.  DevUrij  attorney),  for 
api)ellant. 

Samuel  Hand  {Jacob  &  Kochy  attorneys),  for  re- 
8X)ondent. 

The  Coubt  (opinion  by  Millbb,  J.),  citing  Tiffany 
n.  Lncas,  16  Wall.  410;  S.  C,  8  BanJcr.  Beg.  49; 
Thraaher  v.  Bentley,  reported  at  p.  39  of  this  vol. ; 
Cook  V.  Rogers,  31  Mich.  391 ;  Beck  v.  Parker,  65  Pa. 
8t.  262 ;  S.  C,  3  Am.  R.  625 ;  Hawkins'  Appeal,  34 
Conn.  648 ;  Sedgwick  v.  Place,  1  Bankr.  Beg.  204,  673 ; 
Langley  7).  Perry,  2  Id.  697 ;  Mayer  v.  HillTnaTi,  91  U. 
S.  (1  Otto)  496 ;  Smith  v.  Teutonia  Ins.  Co.,  4  Chicago 
L.  N.  130 ;  In  re  Kintzing,  3  Bankr.  Beg.  217 ;  and 
disapproving  (or  distingoishing  as  founded  partly  on 
lack  of  evidence  of  good  faith),  Foster  v.  Hackley,  2 
BanJcr.  Beg.  406 ;  Be  Smith,  4  Ben.  1 ;  S.  C,  3  Barikr. 
Beg.  377 ;  Be  Goldschmidt,  3  Ben.  379 ;  S.  C,  3  Bavkr. 
Beg.  165  ;  Spicer  v.  Ward,  3  Id.  612 ;  Bandall  t).  Sun- 
derland, 3  Id.  18 ;  Be  Wells,  3  Id.  371 ;  Be  Reid,  1 
Dill.  439 ;  Hardy  v.  Bininger,  7  Blatchf.  262 ;  S.  C, 
4  Bankr.  Beg.  262  ;  held  as  above.* 

Judgment  reversed,  and  new  trial  granted,  costs  to 
abide  event. 


PRODUCE   BANK   v.    MORTON. 
N.  T.  Court  of  Appeals ;  NovcTribery  1876. 

[Overroling  40  K  T.  Super.  Ct.  (8  J.  A  8.)  828.] 

ASSIONMSNT  V*OB  BENEFIT  OF  CREDITORS. — CrEDITOR'B  AcnOH.—EzS- 

cunoH. — ^Appeal. — ^Motion  for  New  Trial. 
Execution  againBt  aU  of  several  joint  debtors,  parties  to  the  action,  is 


♦  WiU  probably  be  reported  in  64  JT.  r. 
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sufficient  foundation  for  a  creditor's  suit,  notwithstanding  a  formal 
irregularity  docketing  the  judgment  only  against  those  served. 

Since  i.  1874,  p.  824,  c.  600, — providing  for  omission  to  file  the  sche- 
dules under  an  assigntnent  for  benefit  of  creditors, — delay  to  file 
them  does  not  affect  the  validity  of  the  assignment.'*' 

A  judgment  in  a  creditor's  suit  vacating  a  conveyance  as  fraudulent, 
directing  a  delivery  of  the  fund  to  a  receiver,  and  payment  of  plain- 
tifTs  judgment,  is  final,  and  appealable  to  the  general  term,  although 
a  reference  is  ordered  to  carry  it  into  effect ;  f  hence,  it  seems,  a  motion 
for  a  new  trial  under  section  268  of  the  code  is  not  proper. 

To  determine  whether  an  appeal  lies  to  the  court  of  appeals,  without 
leave,  under  L,  1874,  p.  378,  c.  822,  interest  due  upon  the  judgment 
cannot  be  added,  to  make  it  exceed  (500  exclusive  of  costs.  I 

Plaintiff  brought  a  creditor's  action  in  the  New 
York  superior  court  against  Joseph  Morton,  and  others, 
and  Austin  Baldwin,  their  assignee  for  benefit  of 
creditors,  to  set  aside  the  assignment  for  lack  of 
compliance  with  the  act  of  1860,  and  the  amendments 
thereof. 

The  superior  court,  at  special  term,  gave  judgment 
for  plaintiff.  Defendant  moved  for,  and  obtained,  at 
general  term,  an  order  for  a  new  trial  (reported  in  40 
iV.  T.  Super.  CL  [8  J.  &  8.'\  328,  rev'g  49  How.  Pr. 
277).    Plaintiff  appealed  to  this  court. 

D.  Jvdson  Newland  {Newland  &  8anxay\  for 
appellants. 

A.  C.  Fransoli  and  J.  F.  Mosher  {Fransoli^  Til- 
ney  &  Mosher),  for  respondents. 

*  Compare  Thrasher  v.  Bentley,  p.  89  of  this  vol.,  and  cases  there 
referred  to,  and  Haas  «.  O'Brien,  p.  173. 

t  8.  P.  in  foreclosure,  Morris  t>.  Morange,  4  Ahb.  Pr,  JT.  8.  447. 
Otherwise  if  the  amount  to  be  paid  plaintiff  was  to  be  determined  by 
the  referee.  Tompkins  v.  Hyatt,  19  Id,  534.  Compare  Weaver  v. 
Batdcn,  49  Id.  286;  Catlin  v.  Grisler,  57  Id,  863. 

I  See  Walker  v.  U.  S.,  cited  on  p.  24  of  this  vol. 

Ab  to  effect  of  a  stipulation  reducing  the  amount  in  controversy, — 
•ee  King  v.  Galvin,  62  JT.  T.  238. 
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The  Coubt  ruled  as  above.*  — ^Asto  the  appealabil- 
ity of  the  judgment  and  order,  the  opinion  (Rapallo, 
J.)  remarked : — "  But  the  i)oint  is  made  that  the  cause 
was  not  properly  before  the  general  term  ;  that  it  was 
not  a  proper  case  for  a  motion  for  a  new  trial  (section  268 
of  the  Code).t  We  are  inclined  to  the  opinion  that  this 
l)0}nt  is  well  taken,  and  that  the  judgment  was  final, 
and  reviewable  by  appeal.  There  was  nothing  left  to 
be  judicially  determined.  The  amount  of  the  plaintiff's 
claim  was  ascertained,  judgment  was  rendered  that  the 
assignment  be  set  aside,  that  the  assignee  deliver  over 
the  assigned  property  to  a  receiver,  and  that  the  plain- 
tiff be  paid  out  of  the  proceeds  the  amount  of  his 
claim  and  costs.  This  was  a  final  disx>osition  of  the 
whole  controversy,  and  no  further  judgment  was  to  be 
rendered.  The  machinery  of  a  reference  and  receiver- 
ship was  for  the  sole  purpose  of  carrying  the  judgment 
into  execution,  and  not  the  foundation  of  any  further 
judicial  action  in  the  case 

Judgment  was  entered  July  21,  1875,  and  the  sum 
directed  to  be  paid  plaintiff  for  principal  and  interest 
amounted  to  only  $491.20.  That  judgment  is  all  the 
api)ellant  has  at  stake.  A  new  trial  has  been  ordered, 
and  the  object  of  this  appeal  is,  by  the  reversal  of  that 
order,  to  restore  the  judgment.  We  think,  in  such  a  case, 
the  amount  of  the  judgment  when  entered  must  govern 
the  question  of  api)ealability,  and  that  interest  accru- 
ing after  its  rendition  cannot  be  added  for  the  purpose 
of  bringing  it  up  to  the  requisite  amount.  According 
to  our  construction  of  the  act  of  1874,  it  prohibits  an 
appeal  from  an  order  granting  a  new  trial  where  the 
amount  of  the  judgment  or  subject-matter  in  contro- 
versy does  not  exceed  $500.    In  appeals  from  orders 

*  WiU  probably  be  reported  in  63  or  64  JV.  F. 

t  The  clause  relied  on  is  the  amendment  of  1867:  ''Where  the  de> 
cision  filed  tmder  §  267,  does  not  authorize  final  judgment,  bat  directs 
further  proceedings  before  a  referee  or  otherwise  eitiier  pcrty  may 
move  for  a  new  trial  at  general  tenn,**  Ac 
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gTBHtiiig  or  lefnsiiig  a  new  trial  where  judgment  has 
been  rendered  for  a  specific  amonnt,  that  mnst  be  the 
test.  Where  there  is  no  judgment,  or  it  is  not  for  a 
specific  sum,  the  value  of  the  subject-matter  in  contro- 
versy must  be  ascertained.  The  appeal  should  be  dis- 
missed, with  costs. 


LEVY'S  ACCOUNTING. 

N.  T.  Gammon  Pleas;  Special    Term^    December^ 

1876. 

AOOOUHTINO  OF  AbUGIOBB  VOB  BKNBFir  OF  CBSDrTOBB. 

Under  Z,  1875,  c.  66,  %  4, — anthorizmg  the  comity  judge,  A;c.,  to  refer 
the  accounting  of  an  assignee  for  benefit  of  creditors,  *'  to  a  referee 
or  auditor,  to  be  appointed  by  him  for  that  purpose,  to  take  and  state- 
sQch  account,'* — ^the  order  of  reference  should  not  direct  the  referee- 
to  determine  the  questions  raised  by  objections  to  the  account."^ 

Exceptions  to  the  report  of  such  a  referee  must  be  in  writing  ancV 
specific. 

The  accounting  or  citation  of  a  particular  creditor,  to  enforce  pay« 
ment  of  the  proportionate  part  of  his  claim,  will  not  prejudice  other 
creditors. 

The  issignee  cannot  be  allowed  for  coimM  fees  and  disbursements  in 
defending  actions  against  the  assignor,,  or  in  any  litigation  not 
iuToWed  in  the  performance  of  duties  required  by  the  trust. 

^  The  act  of  1872,  c.  838,  p.  1904,  as  it  stood  before  the  amend- 
ment of  187S,  quoted  aboye,  authorized  the  judge  to  appoint  a  referee 
"to  take  and  report  to  him  the  evidence."  Under  this  clau93,  the 
court  of  appeals,  in  Matter  of  Morgan,— of  which  a  note  will  be  foundf 
in  66  if.  Y.  629, — ^held  that  a  direction  that  the  referee  ^^take  and 
state  an  account "  of  the  trust  fund,  was  not  authorized.  The  opin- 
io Fbt  emriam  says  upon  this  point,  after  quoting  the  act  of  1872  :. 
^^lliis  special  power  to  appoint  a  referee  for  a  particular  and  limited 
pupose  excludes  the  Idea  of  any  general  power  to  send  the  whole 
soeountiBg  to  a  referee.    The  order  in  this  respect  is  therefore  erro* 

■eooa^  uA  sbonld,  so  far  as  the  refezence  i»ooncenied^be  EeYer8ed.*f 
YOL.  I— 1« 
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Fat  piepuiiiig  and  sttencttng  csecutioB  of  the  aangmneBt  in  tkiseti^ 

$25  18  a  Bofficient  ch8i|^. 
Where  the  accountiag  showed  a  reckless  waste  of  almost  the  entire 

estate, — Bdd^  that  other  counsel  lees  paid  shook!  not  be  aUowed 

to  the  assignee  without  specification  of  the  character  and  neceasilj 

of  the  services. 
Of  the  duty  of  the  assignee,  to  sell  with  diligence. 

Motion  to  confirm  tUe  repoTt  of  referee,  to  whom  it 
was  referred  to  take  and  state  the  account  of  Abraham 
Levy,  the  assignee  of  Wm.  Bemak. 

JR.  S.  JVewccmibj  for  the  motion. 
Simon  &  OoodmaUy  oiq[)oaed. 

BoBiKSON,  J. — ^This  assignee,  imder  a.genesal  as- 
signment for  the  benefit  of  creditors,  dated  November 
12,  1874,  after  the  expiration  of  a  year,  was  called  to 
:an  account  by  Julius  Solmson,  one  of  the  creditors  of 
the  insolvent  debtor.  An  order  of  reference  to  a  referee 
to  examine  such  account  was  made  by  a  judge  of  this 
•court,  which  further  directed  him  ^'to  hear  and  deter- 
mine" as  to  the  matters  appertaining  to  the  assign- 
ment, and  account  and  report  thereon. 

The  order  was  improvident,  so  far  afi  it  authiuized 
Hie  referee  to  hear  and  determine  any  matter  in  con- 
troversy, arising  upon  objections  or  exceptions  taken 
to  any  account  rendered  by  the  assignee,  as  any  such 
judgment  rested  wholly  with  the  judge  {Laws  of  1875, 
<chap.  56,  §  2).  Hie  action  of  the  referee  is  subsidiary 
to  and  subject  to  the  supervision  of  and  correction  by 
the  officer  appointing  him. 

On  the  accounting  thus  ordered,  the  assignee  pre* 
sented  an  account,  charging  himself  with  the  proceeds 
of  the  goods  assigned  and  sold  by  him  at  retail,  from 
November  12  to  December  28, 1874,  $620,  and  proceeds 
•of  goodis  sold  at  auction,  December  31,  $790,.  making 
ttogetfaer  but  tl^^lQ,  prooeedA  oi  property  sAedBtod 
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and  Talaed,  in  the  inventory  aocompanying  the  assign- 
meat,  at  $2,649.fi0. 

Against  this  assumed  amonnt  of  receipts,  he  claimed 
credit  for  rent  paid  the  landlord,  $260 ;  clerk-hire, 
stationery,  cool,  &c.,  $297.75 ;  auctioneer's  fee  and  ad- 
vertising, 183.70 ;  counsd  fee  for  assignment  and  two  dis- 
possession proceedings,  $337 ;  paid  accountant  examin- 
ing bo(^  $60 ;  counsel  fee  defending  suit  ads.  Lewis, 
and  appeal  to  general  term,  $160 ;  assignee's  fees  and 
expenses,  $160  ;  making  an  aggregate  of  $1,818.46,  and 
leaving  a  balance  admitted  on  hand  of  but  $91.66. 

The  referee  has  allowed  all  these  credits,  or  dis^. 
charges,  as  valid  claims  of  the  assignee,  except  $60  for 
accountant  examining  books,  and  $120,  part  of  as- 
signee's charge  for  commission  and  expenses,  making 
together  $170,  which,  with  the  balance  of  $91.65  other- 
wise admitted,  made  $261.65  (but  stated  in  the  referee's 
report  at  $280.62)  for  distribution  anK>ng  creditors. 

The  exceptions  to  this  report,  as  presented  on  be- 
half of  Mr.  Solmson,  the  creditor  claiming  such 
accounting,  are  of  the  most  general  and  indefinite 
charaeter,  to  wit:  "1st.  That  the  referee  erred  in 
allowing  all  the  claims  of  the  assignee  as  correct. ' '  The 
referee  did  not  allow  "  all  such  claims,'^  and  the  excep- 
tKHi  is  without  point  or  specification,  as  to  any  error 
claimed  to  have  been  committed  in  this  respect.  ' '  2nd. 
That  he  also  erred  in  allowing  the  several  sums  paid  by 
the  assignee  for  attorney's  and  coxmsel's  fees."  This 
would  seem  to  be  the  only  matter  of  contest  presented 
by  the  exceptions ;  for,  as  to  the  3rd  exception,  that 
'^  he  erred  in  saying  that  the  assignee  used  due  dili- 
gence in  collecting  accounts  due  the  estate," — ^no  such 
accounts  are  shown  to  have  existed  which  the  assignee 
was  called  upon  to  collect.  The  court  can  only  regard 
as  grounds  for  judicial  acti<m  objections  specifically 
and  formally  interposed  by .  43ie  creditor,  and  fiat  any 
HMciy  suggested  on  the  oral  ai^gument^ 
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This  aoooimtiBg  is  but  a  partial  one,  had  at  the 
instance  of  a  single  creditor,  to  enable  him  to  obtain 
a  decree  '^for  payment  of  his  jost  prox)ortionate  part 
of  the  (assigned)  fond  ;"  and  being  had  on  his 
application,  in  no  way  prejudices  other  creditors, 
whether  they  proceed  in  like  manner  on  their  own  be- 
^half,  or  they  appear,  upon  citation,  on  a  final  account* 
ing.  While,  on  such  other  accounting,  serious  ques- 
tions might  be  raised,  when  -prop&rlj  presented,  as  to 
propriety  of  the  charges  allowed  for  rent  and  clerk- 
hire  (Hart  V.  Crane,  7  Paigey  310 ;  Carman  v.  Kelly,  13 
HuTiy  383);  and  for  auctioneer's  fees,  this  litiga- 
tion is  reduced  to  the  question  as  to  the  propriety  of 
the  allowances  for  sums  paid  by  the  assignee,  for 
^^  Counsel  fee  for  assignment  and  two  dispossess- 

proceedings, $337.00 

Counsel  fee  defending  suit  dds.  Lewis,  and  ap- 

I)eal  to  general  term, 160.00 

— together  amounting  to  $487.00. 

No  other  specification  of  items  is  made,  nor  bill  of 
the  attorney  and  counsel,  containing  any  such  items, 
as  are  charged ;  except  that  to  support  the  payment, 
the  person  so  acting  as  attorney  and  counsel,  proceeds, 
on  the  hearing  before  the  referee,  to  specify  his 
charges  as  follows:  ^^For  a  retainer  for  consultations 
and  advice  from  time  to  time,  and  for  drawing  the 
assignment,  and  services  immediately  connected  there- 
with, $160 ;  for  preparing  and  sending  notices  of  a 
meeting  of  creditors  at  Bemak's  store,  and  representing 
him  at  the  meeting,  $26 ;  for  two  several  disi)ossessing 
proceedings,  instituted  by  authority  of  the  assignee  in 
the  name  of  Bemak,  against  one  Wolf,  $60  each ;  for 
costs  in  defending  suits  brought  against  Bemak,  the 
assignor  [by  several  creditors  recognized  in  the  inven- 
tory or  schedule  accompanying  the  assignment],  to  wit, 
by  Lewis  Bro.  v.  Bemak,  charge,  $160 ;  by  petitioner 
Solmson  9.  Same,  $60 ;  by  Hatch  9.  Same,  $40 ;  Fnnk 
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V.  Some,  $50 ;  disbursements  in  these  suits  or  proceed- 
ings, $72.60.  All  being  for  services  in  defending  suits 
against  the  assignor,  except  the  disi)Ossessing  pro- 
ceedings against  Wolf. 

These  claims  entirely  vary  from  those  allowable,  and 
are,  in  no  respect,  such  as  the  assignee  vros  or  could 
have  been  necessarily  compelled  to  incur  in  the  execu- 
tion of  his  trust. 

Neither  the  assignee,  nor  the  assigned  estate  (so  far 
as  api)ears),  was  in  any  way  affected  by  these  suits 
that  were  instituted  against  the  assignor,  after  the 
assignment.  A  provision  in  any  such  assignment 
authorizing  the  assignee  to  use  or  employ  the  proceeds 
of  the  assigned  estate,  in  defending  suits  that  might 
be  brought  against  the  assignor,  by  his  creditors,  to 
recoTer  their  several  debts,  would  have  the  effect  to 
hinder  and  delay  creditors,  and  would  have  rendered 
the  assigment  void  (Mead  v.  Phillips,  1  Sandf.  Ch.  83 ; 
Planch  V.  Schermerhom,  3  Barb.  Ch.  644 ;  Litchfield 
V.  White,  7  JV.  T.  438 ;  Olmstead  v.  Herrick,  1  JE.  B. 
SmWij  310).  That  which  the  assignment  might  not 
lawfully  provide  and  direct  in  express  terms,  could 
find  no  justification  under  any  implied  authority  de- 
rivable under  it.  This  disposes  of  all  the  charges  for 
defending  suits  brought  against  the  assignor  to  recover 
debts  claimed  to  be  due  by  him,  as  they  were  not  in- 
curred in  the  x>erf  ormance  of  any  duty  imposed  upon 
the  assignee  by  the  assignment. 

So  also,  the  prosecution  of  dispossessing  proceed- 
ings, in  the  name  of  the  assignor,  against  one  Wolf,  to 
leoover  possession  of  some  property  in  Chatham  street 
(not  identified),  are  of  the  same  character.  No  lease- 
hold premises  were  intended  to  be  assigi^ed,  nor  any 
right  to  continue  the  assignee  as  tenant,  holding  over 
and  incurring  rent  for  the  purposes  of  the  assignment, 
was  thereby  contemplated.  His  profitless  litigation  in 
Ae  name  of  the  assignor,  for  any  such  purpose,  finds  no 
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jnfitificatioii,  either  in  its  necessity  or  prtudence,  as  an 
act  in  any  way  tending  to  the  benefit  of  the  assigned 
estate ;  and  the  charge  for  giving  notice  to  creditors  to 
meet  at  Bemak'  s  office,  was  one  that  grew  ont  of  the 
assignee's  own  unauthorized  acts,  and  was,  in  no  my, 
to  be  properly  defrayed  by  the  estate. 

While  the  assignee,  as  trustee  for  the  benefit  of 
creditors,  is  entitled  to  indemnity,  and  reimburs^nent, 
out  of  the  assigned  estate,  for  all  necessary  expenses 
incurred  by  him  in  the  execution  of  his  trust,  his  right 
to  incumber  the  trust  estate  or  involve  it  in  the  expense 
of  litigations  and  the  employment  of  professional  ad- 
visers, or  other  expenses,  is  limited  to  such  cases  as 
reasonably  call  for  professional  advice,  or  the  incuiring 
of  the  expense  which  '^one  qf  orMnary  prudence  and 
caution  would  undertake  in  the  management  qf  Ms 
own  affairs.^ ^ 

In  the  ordinary  performance  of  such  duties,  as  an 
assignee  for  the  benefit  of  creditors  assumes,  he  at 
least  engages  for  his  own  x>ersonal  competency  to  per- 
form them,  and  he  cannot  involve  the  estate  in  the 
expense  of  employing  counsel  to  advise  him  as  to  duties 
he  has  thus  assumed,  unless  it  were  shown  that  some 
unusual  complications  existed  which  rendered  it  rea- 
sonable and  proper  that  professional  advice  should  be 
called  in  to  extricate  or  alleviate  the  affairs  of  the 
assigned  estate  from  some  unanticipated  complications. 
No  such  convenient  rule  exists  as  enables  an  assignee, 
at  the  expense  of  the  estate,  to  retain  a  lawyer,  as  one 
among  other  employees  that  he  may  neoessarily 
employ,  for  the  purpose  of  affording  him  genei^ 
advice  as  to  his  conduct^  in  his  office  as  trustee. 
The  special  exigency,  and  reasonable  necessity,  for  the 
incurring  of  any  such  expense  in  the  execution  of 
the  trust,  must,  in  all  cases,  be  shown. 

The  proof  adduced  by  the  assignee,  in  the  present 
case^  affords  him  no  juatificatian  for  entering  into  any  liti- 
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gationby  way  of  dispossessing  proceedings  instituted 
in  the  name  of  Bemak,  the  assignor^  against  Wolf,  and 
the  charges  for  expenses  therein  are  disallowed. 

Further  consideration  is  necessary  as  to  the  item  of 
$150,  claimed  to  have  been  jmd  to  the  attorney,  as  testi- 
fied to  by  him,  as  a  retainer  ^^for  constUiatioris  and  advice 
from  time  to  time,  and/or  drawing  the  assignment  and 
services  immediately  connected  therewith. ' '  Such  charge 
as  was  proper  for  drawing  the  assignment  should  be 
allowed.  It  it  about  four  folios  in  length,  and  com- 
prises no  special  provisions  beyond  what  was  within 
the  capacity  and  province  of  an  ordinary  conveyancer, 
or  any  mere  tyro  in  the  profession.  It  might  probably 
(for  any  thing  that  appears),  be  found  as  an  ordinary 
law  blank  with  the  law  stationers.  Certainly  a  charge 
of  (25  for  its  preparation,  and  attending  to  its  execu- 
tion, would  be  liberal  The  inventory  and  schedules 
were  to  be  prepared  by  the  assignor  (Act  of  1860,  §  2), 
and  called  for  no  services  on  the  part  of  the  convey- 
ancer or  counsel.  The  first  provision  of  the  assignment 
was  for  the  payment,  out  of  the  proceeds  of  the  sale  of 
the  assigned  property,  of  ^'  the  cost  of  this  assignment^ 
and  the  costs  of  the  sale  and  necessary  outlays  or  ex- 
penses incurred  in  the  execution  of  this  trust."  This 
proceeding  being  in  afBrmation  of  the  assignment,  such 
expense  of  preparing  it  is  recognized  as  a  proper  and . 
preferred  disbursement  to  be  made  out  of  the  trust 
fonds;  but  the  occasion  and  necessity  ^^for  consulta- 
tions from  time  to  time,"  or  the  value  of  the  advice 
given,  in  a  matter  so  terribly  mismanaged  that,  out  of 
propearty  assigned,  valued  at  $2,649.50,  but  $91.66 
should  be  realized  for  creditors,  is  not  shown. 

To  characterize  the  value  of  the  advice  rendered,  by 
the  results  it  produced,  would  condenm  it  as  worse 
than  useless ;  and  to  claim  that,  under  the  consiQta- 
tioB  given  from  time  to  time,  such  professional  advice 
entitled  the  assignee  to  exact  from  the  assigned  estate 
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therefor  some  $125,  must  rest  upon  some  principle  un- 
seen or  unappreciable,  and  which  the  law  cannot  re- 
cognize upon  the  facts  disclosed.  The  apparent  disas- 
ter to  an  estate  valued  at  over  $2,600,  under  such  ad- 
vice, has  resulted  in  its  absorption  or  almost  entire  an- 
nihilation under  alleged  valid  claims  for  just  expendi- 
tures, so  that  less  than  $100,  as  is  claimed  by  the 
assignee,  and  as  attempted  to  be  maintained  by  the 
same  counsel,  results  therefrom.  The  case  upon  the 
testimony,  in  my  opinion,  shows  a  reckless  waste  of 
the  estate,  in  the  attempt  of  the  assignee  to  carry  on 
the  business  that  had  previously  been  conducted  by  the 
assignor ;  in  the  useless  incurring  of  ea:x>enses  for  clerk- 
hire,  rent,  &c. ;  in  employing  and  in  retaining  counsel, 
to  afford  him  advice  enuring  sx>ecially  to  his  own  ben- 
efit ;  all  resulting  in  various  depreciations  in  the  value 
and  legitimate  proceeds  of  the  property  assigned, 
through  neglect  in  making  an  immediate  or  early  sale 
of  the  assigned  property,  and  continuing  the  retail 
business,  with  attendant  expenses  of  clerks,  rent,  gas, 
&c.,  when  the  sale  should  have  been  had  immediately, 
without  the  incurring  of  any  such  expenses.  Objec- 
tions in  these  respects  not  having,  however,  been 
properly  made  by  or  on  behalf  of  Solmson,  the  prose- 
cuting creditor,  they  are  unavailable  in  his  interest^ 
except  as  to  such  as  he  has  specifically  urged  against 
what  I  regard  as  an  unconscionable  claim  for  attorney 
and  counsel  fees  to  the  extent  of  $487,  in  an  estate 
realizing  but  about  $1,400.  The  consideration  that  a 
great  number  of  cases  wiU  come  before  this  court  in 
its  necessary  administration  of  the  act  of  1860,  and  its 
amendments,  require  this  expression  of  an  opinion 
ui)on  such  an  administration  of  an  assigned  estate,  and 
the  claims  made  as  ^^  necessary  expenses j^^  alleged  to 
have  been  incurred  by  the  assignee  by  way  of  "clerk- 
hire  and  rent"  as  "exi)enses,"  in  the  proi)er  adminis- 
tration of  the  assigned  estate,  and  for    "lawyer's 
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charges,"  in  aid  of  the  assignee  in  the  performance  of 
sach  duty  as  he  personally  assumed  by  accepting  the 
assignment. 

The  x)ositiye  duty  of  the  assignee  in  such  cases, 
is  to  sell  and  convert  the  assigned  property  into  cash 
for  the  purpose  of  distribution  with  the  least  possible 
delay,  having  regard  to  the  nature  and  character  of  the 
assigned  proi)erty,  and  to  incur  no  expense  except  such 
as  was  '^  necessarily  "  incident  to  and  required  for  the 
execution  of  his  trust ;  to  assume  no  other  course  of 
action  than  (as  required  by  the  assignment)  ^^to  seU 
and  convert  the  assigned  estate  into  cash,''  with  rear 
Bonable  expedition ;  especially  not  to  attempt  to  carry 
on  the  business  of  the  assignor,  with  its  incidental 
expenses,  without  knowingly  and  deliberately  assum- 
ing the  obligation  of  a  guarantor  that  his  attempt 
thus  to  depart  from  his  stringent  obligation  as  assignee 
^^to  seW^  without  delay ^  shall  result  in  a  benefit  to 
the  creditors.  If,  in  contravention  of  this  obligation, 
the  assignee  assumes,  under  pretense  of  the  exercise 
of  a  discretion,  to  conduct  and  carry  on  the  business 
of  the  assignor,  or  to  delay  the  immediate  and  sum- 
mary execution  of  his  trust,  he  must  be  held  to  assume 
all  risks  that  the  amount  he  may  hereby  realize  from 
the  assigned  proi)erty  shall  at  least  be  as  much  as  what 
might  have  been  obtained  from  such  immediate  execu- 
tion of  the  trust.  In  this  respect  "  delays  are  danger- 
ous," and  the  assignee  assumes  all  such  hazards,  in 
case  of  failure  on  his  part  to  make  such  immediate 
sale,  or  in  doing  or  omitting  any  other  act  by  which 
he  hinders  or  delays  creditors  in  obtaining  an  immedi- 
ate or  early  realization  of  their  just  proportion  of  the 
assigned  estate.  The  idea  that  a  general  assignee  for 
the  benefit  of  creditors  can,  in  the  exercise  of  any 
projwr  discretion  imposed  upon  him  by  virtue  of  an 
assignment,  proceed  to  conduct  and  carry  on  the  pre- 
vious business  of  the  assignor,  so  long  as  he  pleases  to 
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do  so,  or  to  do  any  act  in  respect  thereto,  except  such 
OS  tends  to  the  most  speedy  conrersion  of  the  aaaigned 
estate  into  cash,  is  wholly  untenable,  and  the  acts  of 
the  assignee  tending  to  any  other  result,  are  (eqnaUy 
as  if  committed  by  the  debtor)  in  fraud  of  the  cred- 
itor, in  hindering  and  delaying  him  in  the  realization 
of  what  is  justly  due  him,  either  from  his  debtor,  or 
from  the  assigned  estate.  The  interposition  of  a  court 
of  equity  in  preventing  the  exaction  of  such  right  to 
the  immediate  enforcement .  of  the  claims  of  creditors, 
can  only  be  justified  by  a  well-established  case  of  ne- 
cessity, wherein  it  is  clearly  made  to  appear  that  such 
peremptory  action  would  result  in  a  destruction  of,  or 
such  material  injury  to  the  assigned  estate  as  would 
render  the  enforcement  of  the  claim  of  the  presecuting 
creditors  inequitable  as  against  others  concerned  in  a 
contrary  or  opposite  course  of  proceeding. 

An  assignee  and  hiB  sureties,  under  a  general  assign- 
ment, in  trust  to  sell,  and  x)ay  creditors,  are  responsi- 
ble for  the  just  value  of  the  property  immediately 
coming  into  the  possession  or  control  of  the  assignee 
by  virtue  of  the  assignment,  and  for  its  immediate 
conversion  (with  reasonable  expedition)  into  money, 
by  private  or  public  sale.  Attempts  to  convert  it  into 
cash  by  carrying  on  the  business  of  the  assignor,  at 
retail,  involve  the  responsibility  that  it  should  there- 
by (after  deducting  all  expenses),  realize  at  least  as 
much  as  if  Immediately  sold  by  the  assignor  by  private 
or  public  sale,  and  that  no  injury  occurred  to  the  cred- 
itors from  any  delay. 

While  the  judicious  efforts  of  an  assignee  for  the 
benefit  of  creditors,  to  carry  on  the  business  of  the 
assignor;  or  to  convert  the  assigned  property  into 
cash  through  deferred  credits;  by  manufacturing  of 
raw  material,  or  altering  goods  into  such  other  kind 
of  property  as  might  prove  more  available,  might  be 
re^^ixded  as  more  advantageous  than  by  peremptory 
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sale,  and  be  held  as  morally  commendable,  snch  efforts 
and  exx)eiiments  are,  however,  at  the  risk  of  the  assig- 
nee and  his  sureties,  so  far  as  they  prove  unprofitable, 
and  are  not  ass^ited  to  by  the  creditors,  and  they 
are  legally  unjustifiable  as  against  the  non-concurring 
creditors. 

The  position  and  office  of  an  assignee  for  the  benefit 
of  creditors,  has  become  more  and  more  with  occurring 
legislation  that  of  a  gmasi  public  officer  (Nichols  v. 
McEwen,  19  N.  T.  ^.  Instead  of  being,  as  at  common 
law,  the  mere  agent  and  trustee  of  the  immediate  par- 
ties to  the  assignment,  his  duties  '^  are  very  much  such 
as  a  sheriff  may  perform  under  an  execution  "  (Nichols 
V.  McEwen,  supra),  and  he  is  now  subjected  to  such 
jozisdiction  in  the  county  court  as  the  surrogate  exer- 
cises over  an  executor  or  administrator  in  compelling 
an  account ;  in  settling  the  same,  and  adjudging  i)ay- 
ment  of  any  debt  out  of  the  trust  fund ;  and  to  his  sum- 
mary removal  and  substitution  of  another  trustee  by  rea- 
son of  his  insolvency,  or  for  other  cause,  &c.,  by  a  court 
id  equity  (1  JR.  3.  730,  §  70)  on  petition  or  complaint. 

The  control  of  his  action,  therefore,  becomes  more 
stringent,  and  his  accountability  more  rigid,  by  reason 
of  the  necessity  that  the  judge  should  regard  the  in- 
terests, of  unrepresented  and  unknown  creditors  or 
jwuties.  The  ^tion  of  the  county  judge  is  controlled 
by  such  statutory  and  common  law  rules  as  prevail  in 
proceedings  for  accountings  had  and  conducted  before 
a  surrogate  for  the  settlement  of  the  estates  of  de- 
ceased persons. 

The  claim  of  the  assignee  for  an  allowance  of  a  credit 
for  $487,  paid  attorney  and  counsel,  is  disallowed  to  any 
extent  beyond  $25  for  drawing  and  supervising  the  exe- 
cution of  the  assignment.  This  is  only  allowed  because 
provided  for  in  the  assignment  as  a  preferred  debt. 

The  exceptions  to  the  report  of  the  referee,  taken 
by  the  prosecuting  creditor,  are  allowed  in  respect  to 
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the  items  of  the  assignee's  account :  '^  Counsel  fee  for 
assignment,  and  two  dispossessing  proceedings,  $337." 
*^  Counsel  fee  defending  suit  ads.  Lewis,  and  appeal  to 
general  term,  $150  ;"  together  amounting  to  $487,  ex- 
cept as  to  the  said  sum  of  $25, — otherwise  the  rex)ort 
in  this  proceeding  is  confirmed.  Costs  are  allowed  to 
the  opposing  creditor.* 

*  The  following  precedent  of  exceptions  to  a  referee's  report  on 
accounting  of  an  assignee  will  be  useful  in  this  connexion.  Excep- 
tions, sufficient  of  which  are  given  below  to  serve  as  a  precedent, 
were  overruled  at  special  term  ;  but  on  appeal  were  sustained  and 
the  report  confirming  the  account  set  aside  (Anonymous  «.  Gelpecke, 
6  Hun^  245  ;  Bernard  Bodker^  for  the  exceptants). 

Exceptions  taken  by  defendants,  in  this 

action,  to  the  report  of  W.  C,  Esq.,  the  referee  to  whom  the  action 
was  referred  by  an  order  of  this  court,  dated  ,  for  the 

purposes  therein  set  forth  : 

I.  For  that  the  referee  allowed  and  reported  as  correct  the  item 
in  the  assignee's  account  of  assets  collected,  bearing  number  •  ,  by 
which  it  appears  that  he  collected  only  $64,870.96,  or  twenty-five 
cents  in  the  dollar  of  the  par  value  of  the  certain  assets  that  have 
come  to  his  hands,  and  which  the  assignees  ought  to  have  realized  at 
par,  which  assets  were  [designating  them],  instead  of  collecting  the 
full  amount  of. the  face  of  the  said  with  interest;  whereas  the 

referee  ought  to  have  found  and  reported,  that  the  trustee,  the  plain- 
tiff, has  not  realized  the  full  value  of  said  assets.  The  said  defendants, 
as  reason  for  this  their  exception  and  objection,  among  others,  state  : 

That  plaintiff  acted  in  this  compromise  without  the  knowledge  or 
consent  of  his  co-trustee,  and  also  without  the  knowledge  or  consent 
of  or  notice  to  the  eestvi»  gwa  trtut,  the  creditor!  of  the  estate ;  that  no 
legal  measures  were  taken  to  enforce  the  several  claims  against  the 
city;  that  said  defendants,  if  they  had  known  of  this  contemplated 
sacrifice  of  these  claims  against  said  city,  would  themselves  have  been 
willing  to  give  double  the  sum  for  which  they  were  parted  with. 

That  the  pretended  order  of  the  court,  dated  ,  under 

which  the  plaintiff  claims  to  have  acted,  was  and  is  null  and  void  as 
to  the  eegtuis  que  trtut,  the  defendants,  as  creditors,  inasmuch,  among 
other  reasons,  as  the  proceedings  were  had  without  any  notice  to  the 
creditors,  or  making  them  parties  to  the  proceeding,  and  without  the 
consent  or  knowledge  of  the  co-trustee. 

That  the  city  of  Dubuque  was  not  insolvent  or  without  any  availaUe 
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LEVY  V.  CURTIS. 

iT.  F.  Swpreme  Court;  First  Departmentj  Special 

Termy  Fehraaryy  1876. 

Pkehcipal  ahd  Agkrt. — ^Action  for  Refusal  to  Pat  Dbaft. 

An  sgent  authorized  to  draw  upon  his  employer  for  moneys  becoming 
due  to  him, — 0.  ^.,  expenses, — ^may  maintain  an  action  against  the 
employer  for  maliciously  refusing  to  honor  drafts  drawn  accord- 
in^y.* 

mesns  or  prospect  of  paying  its  debts  ;  but  on  the  contrary  was  able 
to  and  did  pay  other  debts  and  judgments  against  them  in  the  year 
1870  ;  that  at  present,  and  for  some  time  past,  the  same  ten  per  cent, 
bonds  sell  and  sold  for  ,  Ac.,  and  that  fifty  cents  in  the  dollar 

for  the  principal,  and  fifty  per  cent,  for  the  interest  thereon,  would 
be  readily  obtained. 

n.  For  that  the  referee  allowed  and  found  as  correct  the  items  in 
the  plaintifrs  accounts  on  the  debit  side,  under  dates  of  March  19, 
1869,130,000;  April?,  95,000;  April  10,  (5,000;  July  81,  924,870.95, 
for  the  claims  against  the  city  of  Dubuque,  whereas  the  referee 
ought  to  haye  found  and  reported  that  the  said  sums  realized  from 
ssid  assets  are  not  the  full  yalue  of  the  claims,  and  thai  the  plaintiff 
received  the  several  sums  therefor  much  below  the  price  which  he 
ought  to  have  obtained  and  disposed  the  same  for,  and  that  he,  the 
plaintiff,  might  have  realized  out  of  said  assets. 

m.  For  that  the  referee  allowed  and  found  as  correct  in  the 
plaintiff's  account  the  charge  or  item  on  the  credit  side  under  date 
November  25,  1867,  $1,765.54,  paid  to  for  legal  services, 

wheress  the  referee  ought  to  have  found  and  reported  that  said 
smount  is  too  high  for  the  services  for  which  the  amount  was  psid ; 
sad  further,  that  the  court  or  judge  who  made  the  order  for  this 
extra  allowance  in  said  order  of  had  no  power  to  order 

such  allowance. 

IV.  For  that  the  referee  found  and  reported  that  the  first,  second, 
snd  third  objections  filed  with  and  submitted  to  the  referee  by  and 
on  behalf  of  the  said  defendants,  who  have  appeared  and  answered  in 
this  action  by  B.  R.,  Esq.,  as  their  attorney,  were  not  established  by 
the  evidence  and  in  conformity  with  the  directions  in  said  interlo- 
cutory order,  whereas  the  referee  ought  to  have  found  and  reported 
that  each  of  said  objections  were  well  founded  in  fact  and  in  law. 

V.  For  that,  &c.,  &c. 

^  For  recent  cases  on  breach  of  promise  to  accept|— see  Centril 
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Demurrer  to  complaint. 

Herman  Levy  sued  James  F.  Curtis  and  Francis 
Schleif er ;  and  the  complaint  avers  that  the  plaintiff, 
who  was  a  traveling  salesman  in  the  defendants'  em- 
ployment, had  been  instructed  to»  and  was  authorized 
by  the  defendants^  when  he  was  traveling  for  them, 
and  in  their  employment,  to  draw  drafts  on  them  for 
his  necessary  traveling  expenses ;  and  that  pursuant  to 
such  instructions  and  authority,  the  plaintiff  drew,  at 
Chicago,  a  draft  on  them,  and  at  Pittsburgh  another, 
which  he  procured  to  be  cashed  at  such  places ;  each 
of  the  drafts  was  drawn  for  one  hundred  dollars.  It  is 
alleged  that  the  amount  for  which  the  two  drafts  weze 
drawn,  were  necessary  to  tne  plaintiff,  for  the  purpose 
of  paying  his  traveling  exi)enses  as  the  defendants' 
salesman.  It  is  also  alleged  that  the  defendants  mali- 
ciously, designedly,  and  with  intent  to  injure  the 
reputation  and  stsmding  of  the  plaintiff  with  his  cus- 
tomers, refused  to  pay  the  drafts,  and  permitted  than 
to  be  protested  for  non-payment,  and  refused  to  .pay 
the  same.  That  at  the  time  of  the  refusal,  the  defend- 
ants were  indebted  to  the  plaintiff  in  a  sum  exceeding 
the  amount  of  the  drafts. 

Henry  P.  WeUSy  in  support  of  demurrer. 
OardiTier  A  Chodhart,  opposed. 

Vaw  Vorst,  J. — [After  stating  the  pleadings].— The 
demurrer  admits  that  the  all^ations  in  the  complaint 
are  true,  and  that  they  disclose  a  breach  by  the  defen- 
dants, of  their  engagement  with  the  plaintiff,  in  their 
refusal  to  pay  the  drafts,  and  in  their  allo^ng  them  to 

Savings  Bank  v.  Richardfl,  109  Mam.  418  ;  Merchant's  Exch.  K.  Bank 
9.  CSaidozo,  as  A^MT.  Ct  {J.  4  8.)  162 ;  ShAver  «.  Western  TJiii<m 
Tel.  Co.,  57  JT.  T.  469. 
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be  protested  for  non-payment.  When  they  authorized 
the  plaintiff  to  draw  for  his  ex;)enses,  they  undertook 
to  honor  and  pay  the  drafts.  When  there  is  a  valid 
contract,  and  it  has  been  broken,  the  plaintiff  mnst  be 
entitled  to  recover  such  damages  as  necessarily  ensne 
from  the  non-performance  or  breach.  These  are  gene- 
ral damages,  and  they  need  not  be  expressly  detailed 
in  the  complaint,  and  axe  recoverable  under  the 
common  conclusion. 

It  may  be  that  the  plaintiff  is  not  entitled  to  recover 
the  special  damages,  claimed  by  him  in  the  complaint^ 
nor  is  this  decision  to  be  regarded  as  an  authority  in 
their  favor.* 

But  such  damages,  and  those  only  as  are  the  con- 
sequence of  the  defendant's  failure  to  honor  and  jmy 
the  drafts  in  question,  and  of  which  such  failure  is  a 
I^oximate  cause,  may  be  recovered  in  the  action  (Dev- 
endorf  v.  West,  43  Barh.  227). 

Where  there  is  a  breach  of  an  express  contract, 
nominal  damages  may  be  recovered,  though  no  damage 
may  really  have  been  sustained  (Marzetti  v.  Williams, 
15.  &Ad.  426 ;  20  E.  C.  L.  JR. ;  Fitch  v.  Fitch,  36 
Superior  Ct.  (3  Jones  &  Spencer)  302 ;  CAitty^s  Plead- 
ings j  vol.  1,  p.  338 ;  Broom^s  Commentaries  on  Com- 
mon Law,  p.  624,  marg.). 

There  should  be  judgment  for  the  plaintiff  on  the 
demurrer,  with  liberty  to  the  defendant  to  answer  in 
twenty  days,  on  payment  of  costs. 

TSo  appeal  was  taken. 

^  The  allegation  waa, — ^that  he  waa  injured  in  credit  generally, 
uid  particnlaily  so  with  the  persona  named  who  cashed  the  drafts  ; 
and  was  injured  in  his  reputation  aa  traveling  salesman,  and  thereby 
prerented  from  obtaining  employment  for  three  months..  Bee  on  this 
point,  Usley  «.  Jones,  18  G'ray,  MO. 
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READY  ROOFING  COMPANY  v.  CHAMBERLDf . 
If.  T.  Common  Pleas;  Oeneral  Term^  Notember^  1876. 

Juwics'b  JTnMimT. — Suhdat. 

Where  tiie  eighth  day  after  aubmiBsion  of  a  canae  in  a  N.  T.  diatiict 
oonrt  falla  on  Sunday  the  justice  mnst  render  judgment  on  or  be- 
fore Saturday.    He  loses  jurisdiction  by  delaying  till  the  ninth  day. 

Section  407  of  the  Code  does  not  apply. 

Appeal  from  a  district  court  judgment. 

The  cause  was  tried  before  the  justice  and  summed 
upy  and  the  papers  submitted  on  June  10,  1876.  The 
justice  rendered  judgment  for  the  plaintiff  for  the  fall 
amount  claimed,  on  Monday,  June  19,  1876. 

The  fifth  ground  of  appeal,  as  stated  in  the  notice 
of  apx)eal  served,  was,  ^^  that  the  justice  had  no  juris- 
diction of  said  action  at  the  time  of  rendering  judg- 
ment." 

M.  M.  Budlonffj  for  appellant,  urged,  that  the  case 
having  been  submitted  on  June  10,  the  justice  had 
jurisdiction  of  the  case  for  only  eight  days  thereafter, 
under  the  statute,  and  should  have  rendered  his  judg- 
ment within  that  time. 

• 

JF.  J.  Mather f  for  respondent,  urged  that  June  18, 
and  the  eighth  day  after  the  action  had  been  sub- 
mitted, being  Sunday,  the  justice  had,  under  section 
407  of  the  Code,  the  next  day  within  which  to  render 
judgment. 

The  Coubt  held  as  above. 
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MOULTON    V.    BEECHER. 

If.  T.  SuprcTne  Courts  Second  Department ;  Oenerdl 

ITermy  September ,  1876. 

AgaiUj  Special  Term,  Second  and  First  Departments. 

Malicioub  PBoeBcuTioN. — Complahtt. — ^Motion  to  Chanob  Place 

OF  Tbial. 

In  an  action  for  malidous  prosecution,  an  allegation  of  the  complaint 
that  the  prosecution  ' '  has  been  terminated  in  plaintifiTs  f  ayor  by  the 
entry  of  a  noUe  protequi  on  motion  of  the  district-attorney  and 
with  leave  of  court,  and  that  the  motion  was  made  after  consulting 
with  defendant  and  in  compliance  with  his  request,"  is  a  sufElcient 
averment  of  the  termination  of  the  criminal  charge  in  favor  of 
plaintiff. 

A  TuiQe  jftroBequij  entered  by  leave  of  the  court,  is  in  effect  a  record 
promise  by  the  people  that  the  indictment  will  be  no  further  prose- 
cuted. 

Form  of  a  complaint  held  sufficient. 

An  amendment  of  course,  changing  the  place  of  trial,  prevents  the 
hearing,  in  the  orig^al  county,  of  a  pending  motion  to  change  the 
place  of  trial  on  the  ground  that  a  fair  and  impartial  trial  cannot 
be  had  there,    (p.  235.) 

But  the  motion  may  be  heard  in  the  county  designated  by  the 
amendment,  and  may  be  determined  as  if  no  change  had  already 
been  made.    (p.  237.) 

Hence,  if  a  fair  trial  could  not  be  had  in  the  county  originally 
named,  the  court  to  which  the  cause  has  been  removed  by  amend- 
ment, may  in  its  discretion  order  removal  to  a  third  county. 

The  court  should  grant  a  change  of  place  of  trial  where  the  plaintiff 
by  publications  through  newspapers  has  sought  to  create,  in  the 
original  county,  public  opinion  in  reference  to  the  case. 

Receiving  costs  on  discontinuance  does  not  neeessarily  prejudice  a 
pending  motion  for  extra  allowance,     (p.  245.) 

The  argument  of  an  unsuccessful  demurrer  is  a  trial,  within  section 
809  of  the  Code. 

I.  Appeal   from  order   sustaining  a  demurrer  to 
complaint,  and  from  judgment  thereon. 

The  allegations  of  the  complaint  were  as  follows : 

Vol.  L— 18 
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^'  I.  That  with  a  maUcious  intent  to  injure  plaintiff 
in  his  good  name  and  credit,  to  bring  him  into  public 
disgrace,  to  cause  him  to  be  imprisoned,  and  to  subject 
him  to  trouble  and  expense,  defendant  did,  on  or 
before  the  3d  day  of  October,  1874,  voluntarily  go  before 
the  grand  jury  at  the  court  of  sessions  of  the  county  of 
Kings,  in  the  city  of  Brooklyn,  for  the  puri)ose  of  pro- 
curing an  indictment  against  plaintiff  as  hereinafter 
stated. 

^'n.  That  at  the  said  court  defendant  complained 
of  plaintiff  before  the  grand  jury,  and  falsely  and  mali- 
ciously and  without  any  reasonable  or  probable  cause* 
whatever,  charged  plaintiff  to  the  grand  jury  with 
having  uttered  and  published  of  and  concerning  him, 
the  defendant,  certain  criminal  libels,  f  which  said 
charge  so  made  by  defendant  was  wholly  Mse  and 
untrue,  as  he  then  and  ever  since  well  knew. 

^^  III.  That  defendant  falsely  and  maliciously,:^  and 
without  any  reasonable  or  probable  cause,  procured  the 
grand  jury  aforesaid  to  find  and  present  to  the  said 
court  of  sessions,  an  indictment  against  plaintiff  for 
said  alleged  criminal  libels. 

*'  IV.  That  on  the  said  3d  day  of  October,  1874,  the 
said  indictment  was  transferred  to  the  city  court  of 
Brooklyn  for  prosecution  and  trial. 

*  Necessity  and  effect  of  aUeging  want  of  probable  cause.  Scot- 
ten  e.  Longfellow,  40  Ind,  28  ;  Dennehey  «.  Woodson^  100  Mm, 
195;  Parsons  «.  Harper,  16  GraU.  (Fa.)  64.  Alleging  want  of  "good" 
cause,  or  **  just,"  or  *^  justifiable  "  cause  is  not  enough.  Mitchell  v. 
Mattingly,  1  Mete.  (Kp.)  287  ;  Toung  v.  Gregory,  8  CaU,  446  ;  Ellis 
V,  Thilman,  Id.  8. 

t  Whether  the  particulars  of  the  alleged  charge  should  be  stated, 
—see  Thomas  «.  Hunter,  44  Ind.  477  ;  Closson  «.  Staples,  42  R  200; 
StanclifE  v.  Palmeter,  18  Ind.  821 ;  Stewart  c.  Thompson,  61  Pa.  8L 
158 ;  Hughes  v.  Ross,  1  Stew,  dk  P.  258 ;  Robson  «.  Comstock,  8  Wise. 
872. 

X  Omission  to  allege  subsequent  steps  to  be  malicious,  te.  Bos- 
ton 9.  Biddle.  48  Ind.  515. 


ABBOTTS    NEW   CASES.  195 

Moultoa  V.  Beecher. 

^^Y.  That  defendant  &Isely  and  maliciously  and 
without  any  reasonable  or  probable  cause,  procured 
a  warrant  for  the  arrest  of  plaintiff  ux>on  the  aforesaid 
indictment^  to  answer  the  charges  therein  made  against 
him  as  aforesaid,  and  afterward  caused  plaintiff  to  be 
taken  in  custody  and  carried  before  a  judge  of  said 
city  court,  and  to  be  then  and  there  compelled  to  give 
bond  to  api)ear  for  trial  therein. 

'^  YL  That  defendant  falsely  and  maliciously,  and 
without  any  reasonable  or  probable  cause,  procured 
plaintiff  to  be  arraigned  before  said  city  court  and  com- 
peBed  him  to  plead  to  said  Indictment. 

"  Yn.  That  plaintiff  pleaded  not  guilty,  and  was 
then  and  ever  since  has  been  ready  and  anxious  to 
stand  trial  on  said  indictment,  but  the  district-attor- 
ney in  and  for  the  county  of  Kings,  after  consulting 
with  defendant,  and  in  compliance  with  his  request, 
but  against  the  will  and  protest  of  plaintiff,  did,  on  or 
about  the  22d  day  of  October,  1875,  move  the  said  city 
court  of  Brooklyn  that  a  nolle  prosequi  be  entered  as  to 
said  indictment,  and  the  prosecution  thereof  against  the 
plaintiff,  and  the  said  city  court  did  then  and  there 
giant  said  motion ;  and  it  was  thereux)on  adjudged  and 
ordered  by  the  said  court  that  a  nolle  prosequi  should 
be  allowed  and  entered  as  to  said  indictment  and  pros- 
ecution against  plaintiff,  and  the  same  was  allowed  and 
entered  of  record  in  said  court. 

"Yin.  That  the  said  indictment,  complaint  and 
prosecution,  and  each  of  them,  is  wholly  ended  and 
determined  in  favor  of  plaintiff,  in  the  manner  set 
forth  in  the  last  preceding  paragraph.* 

"IX.  That  by  reason  of  the  premises  plaintiff  has 

*  The  original  complaint  did  not  contain  the  words,  '4n  the  man- 
ner set  forth,  A»."  ;  and  upon  a  snggestion  that  the  allegation  of  a 
detennination  of  the  prosecntion,  without  saying  how,  would  be  ob- 
oozioas  to  a  motion  to  make  it  more  definite  and  certain,  the  plain- 
tiff amended  by  adding  those  words.    See  cases  cited  on  p. 
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been  injured  in  his  good  name,  and  wounded  in  his 
feelings,  and  involved  in  expense,  and  subjected  to 
insult  and  oppression ;  to  his  damage  $60,000." 

Defendant  demurred,  on  the  ground  that  as  it 
appeared  upon  the  face  of  the  complaint,  the  complaint 
did  not  state  &cts  sufficient  to  constitute  a  cause  of 
action.  The  demurrer  was  heard  at  si)eciBl  tenn, 
before  Dykhan,  J. 

Thomas  O.  Shearman^  with  whom  was  Austin 
Abbott  {Shearman  &  Sterliv^,  attorneys),  argued  sub- 
stantially the  same  points,  which  (with  a  few  additional 
authorities)  were  presented  on  api)eal.    See  page  217. 

Roger  A.  PryoTy  and  Benjamin  F.  BvUer  {Mr. 
PryoTy  attorney),  ai^ed  also  substantially  the  same 
I)oints  as  presented  on  the  api)eal,  see  i)age  206,*  except 
that  the  case  was  now  presented  simply  as  one  for  mali- 
cious prosecution,  and  not  in  the  aspect  of  an  action 
for  abuse  of  process. 

Mr.  Butler y  urged  also  that  although  the  distinction 
between  the  right  of  action  for  vexatious  civil  suits, 
and  for  malicious  criminal  prosecutions,  early  became 
obsolete ;  *  yet  this  difference  long  remained,  that  in 
a  civil  suit  the  discontinuance  could  only  be  entered 
by  leave  of  court,  and  when  that  was  had  the  suit  was 
at  an  end  within  the  rule ;  but  in  the  criminal  prosecu- 
tion the  court  had  nothing  to  do  with  the  discontinu- 
ance, and  hence  a  noUe  at  the  attorney-general's  fiat 
was  not  enough,  for  there  was  no  leave  of  court ;  and 
that  the  decisions  could  be  reconciled  by  observing 
that  until  leave  of  court  to  nol.  pros,  was  required,  the 
act  was  merely  that  of  the  attorney-general;  citing 
Driggs  t>.  Burton  (44  Vt.  124) ;  and  that  the  Massachu- 
setts cases  were  unsound,  so  far  as  they  held  the  con- 
trary. 

*  Compare  Herman  v.  BrookerhofE,  8  WatU^  240. 
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Austin  Abbott^  in  reply, — ^beside  points  indicated  in 
the  brief  on  appeal. — ^L  This  is  not  a  case  for  introdnc- 
ing  a  new  mle  unsanctioned  by  authorities.  II.  The 
demurrer  is  not  an  admission  of  the  allegations  of  the 
comphdnt.  It  is  final  jvdgrnent  founded  on  the  omis- 
sion of  defendant  to  answer  when  demurrer  is  over- 
ruled, that  constitutes  an  admission.  A  demurrer  is 
not  the  act  of  the  party,  but  of  his  counsel ;  it  is  a 
pause  in  pleadings  of  fact,  to  invoke  the  decision  of  the 
court  as  to  whether  the  allegations  are  such  that  the 
party  could  be  compelled  to  admit  or  deny.  Hence, 
the  assertion  that  defendant  admits  the  allegations 
against  him  is  without  foundation.  The  very  question 
is,  whether  those  allegations  require  him  to  admit  or 
deny. 

Dtkhan,  J.  —  To  enable  a  party  to  maintain  an 
action  for  malicious  prosecution  he  must  aver  and 
prove,  among  other  things,  that  the  prosecution 
allege  to  have  been  malicious  was  terminated,  and  ter- 
minated in  his  favor.  This  is  fami11«T  law,  and  has 
been  steadily  adhered  to  by  the  courts,  both  in  this 
conntry  and  in  England,  and  has  become  so  fundamen- 
tal, that  it  is  not  necessary  to  cite  authorities  to  sup- 
port it. 

The  plaintiff  recognizes  this  rule,  and  for  the  purpose 
of  bringing  himself  within  it,  alleges  in  his  complaint 
substantially  that  the  prosecution  which  he  complains 
of  as  malicious  was  ended  and  determined  by  the  entry 
of  a  noUe  prosequi  on  the  indictment  of  the  district 
attorney  of  Kings  county  by  permission  of  the  court  in 
which  the  indictment  was  at  the  time ;  and  the  ques- 
tion to  be  determined  is  whether  the  entry  of  a  TioUe 
prosequi  by  the  district-attorney  by  the  permission  of 
the  court,  is  such  an  end  of  the  prosecution  as  will  sus- 
tain this  action  for  malicious  prosecution. 

A  7U)lle  prosequi  m^  be  entered  by  the  attorney- 
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general  or  the  district-attoiiiey.  In  law  and  in  prac- 
tice it  is  a  declaration  of  the  will  or  determination  of 
the  pnbUc  prosecutor  that  he  will  not  further  prose- 
cute the  indictment.  Since  the  Bevised  Statutes  this 
cannot  be  done  by  a  district-attorney  without  the 
leave  of  the  court.  When  leave  is  given,  it  is  only  an 
order  that  the  district-attorney  have  leave  to  enter  a 
TioUe  prosequi^  and  then  the  district-attorney  enters  it 
or  not  as  his  sense  of  duty  dictates,  and  if  he  does  enter 
it,  it  has  precisely  the  same  effect  it  had  before  it  was 
necessary  to  obtain  the  leave,  and  precisely  the  same 
effect  as  though  it  had  been  entered  by  the  attorney- 
general  without  leave,  and  no  more. 

What  then  is  the  effect  of  this  action  of  the  dis- 
trict-attorney}  Does  it  terminate  the  prosecution  I 
As  before  stated,  it  is  but  the  declaration  of  the  public 
prosecutor  that  for  reasons  which  are  satis&ctory 
to  himself  he  will  not  further  prosecute  the  indict- 
ment. 

Suppose  thereafter  a  state  of  &cts  should  be  brought 
to  his  attention  which  would  materially  change  the 
matter  and  render  it  -proper  in  his  opinion  to  proceed 
with  the  prosecution.  Is  there  any  reason  why  he 
could  and  should  not  apply  to  the  court  and  obtain 
I)ermission  to  proceed  on  the  indictment,  and  try  the 
defendant  t    Obviously  there  is  none. 

The  indictment  remains  in  full  force.  It  has  not 
been  passed  upon  judicially  in  any  way.  It  has  not 
been  before  the  court  at  all.  It  simply  has  upon  it  an 
indorsement  of  the  intention  of  the  district  attorney 
not  to  prosecute. 

The  court  has  not  ordered  this,  nor  passed  upon 
the  question  whether  it  should  be  done  or  not.  It  has 
simply  made  an  order  giving  the  district-attorney 
leave  to  do  it.  That  is  all  the  court  has  i>ower  to  do, 
and  that  is  all  it  does,  and  the  allegations  in  the  com- 
plaint in  respect  to  the  allowance  of  the  noUe  prosequi 
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mnst  be  construed  with  reference  to  this  i)ower  of  the 
court,  and  of  the  district-attorney. 

This  proposition  seems  to  rest  securely  and  satisfac- 
torily upon  principle,  but  it  is  not  without  authority 
to  sustain  it.  In  the  case  of  G-oddard  v.  Smith,  in  the 
court  of  king^s  bench  in  England,  Chief  Justice  Holt 
said,  that  the  entering  of  a  nolle  prosequi  was  only 
putting  the  defendant  sine  die,  and  so  far  from  dis- 
chaiging  him  from  further  prosecution,  new  process 
might  be  made  out  upon  that  very  same  indictment  (6 
Mod.  262).  This  same  doctrine  is  contained  in  the  ele- 
mentary writers  (1  Archbold^s  Criminal  Practice  and 
Pleadings,  336 ;  QreerOeaf  JSv.  §  452 ;  3  Phil.  JEv. 
668 ;  Stark.  JEv.  906  ;  1  Colby's  Crim.  Law,  270 ;  Barb. 
Grim.  Law^  369  ;  Wharton^  s  Am.  Crim.  Law,  %  513). 

On  the  argument  it  was  claimed  by  the  counsel  for 
the  plaintiff,  that  the  case  of  Goddard  v.  Smith  had  been 
repudiated  in  the  case  of  Begina  v.  Allen,  1  Best  <ft 
Smith,  8,  60.  In  this  case  the  attorney-general  had 
entered  a  noUe  prosequi,  and  an  application  was  made 
by  the  prosecution  for  a  rule  calling  upon  the  defen- 
dant to  show  cause  why  the  prosecution  might  not 
proceed  notwithstanding  the  nol.  pros.  The  rule  was 
denied,  and  the  court  held  that  the  attorney-general 
had  power  to  enter  a  nolle  prosequi  on  an  indictment 
without  calling  ui)on  the  prosecution  to  show  cause 
why  that  should  not  be  done,  and  three  of  the  judges 
put  their  decision  on  the  ground  that  they  would  not 
interfere  with  the  attorney-general.*  Mr.  Justice 
Gbokpton  was  the  only  judge  who  mentioned  the  case 
of  GK)ddard  x.  Smith,  and  it  cannot  be  said  that  this 
case  is  in  conflict  with  that  so  far  as  its  authority 
goes. 

^  In  Horne*8  case,  20  Eaw.  State  Tr.  1391,  note,  is  a  report  of  an 
aigoment  before  the  attorney-general  of  hia  order  to  ahow  cause  why 
he  should  not  enter  a  ruitte  jprtmgid. 
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The  same  doctrine  is  held  by  the  supreme  conrt  of 
Massachusetts  (Bacon  v.  Towne,  68  Mass.  217,  236; 
Parkey  v.  Farley,  64  Mass.  279 ;  Brown  v.  Lakeman, 
66  Mass.  482). 

Thomasen  v.  Be  Mott  (9  Abb.  Pr.  242),  is  a  case 
much  like  this.  The  complaint  alleged  that  the  assist- 
ant district-attorney  wrote  on  the  indictment  as  fol- 
lows: ''On  the  papers  there  seems  to  have  been  no 
perjury  committed ;  the  cross  examination  should  be 
taken  with  the  complaint,  and  the  case  is  frivolous.  It 
should  never  be  tried.  November  6th,  1868," — signed 
by  the  assistant  district-attorney. 

The  complaint  was  demurred  to,  and  Boswobth,  Ch. 
J.,  held  the  demurrer  well  taken. 

In  principle  there  is  no  difference  between  this 
indorsement  on  the  indictment  and  the  entry  of  a 
nolle  prosequi,  which  in  form  is  as  follows :  "  The  dis- 
trict-attorney saith  that  he  wiU  not  prosecute  further 
on  behalf  of  the  people  against  the  defendant "  {Barb. 
Crim.  LaWy  369).  Both  indicate  the  intention  and 
determination  of  the  district-attorney  not  to  proceed 
further  on  the  indictment.  There  are  many  cases  out 
of  our  own  State  which  sustain  the  same  doctrine  (See 
Pratt  V.  Page,  18  Wis.  337 ;  Ragsdale  v.  Boules,  16 
Ala.  62 ;  GiUespie  x.  Hudson,  11  Kans.  163 ;  Smitli  ^. 
Shackford,  1  Nott  &  M.  36 ;  Heyward  ^.  Cuthbert,  4 
McCord,  364  ;  Sinclair  v.  Eldred,  4  Taurd.  10 ;  State  9. 
Thornton,  13  Wend.  266 ;  State  %.  Haskett,  3  HiU  8. 
a  96). 

In  the  case  of  Clark  v.  Cleveland  (6  HiUy  347), 
Judge  Co  WEN  indulged  in  some  general  remarks  which 
are  quoted  by  plaintiff's  counsel  in  his  brief  as  favora- 
able  to  his  view ;  and  they  are  so,  but  they  aie  very 
loose  general  statements,  and  the  case  itself  was  deter- 
mined against  them,  and  against  the  plaintiff  on  the 
very  point  that  the  original  prosecution  was  not  ended. 
The  case  itself,  however,  is  very  xmsatisfactory,  and 
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was  disapproved  in  the  case  of  Doyle  v.  Russell  (30 
Barb.  300).  Most  of  the  cases  referred  to  by  the  conn- 
sel  for  the  plaintiff,  where  the  prosecution  complained 
of  as  malicious  has  been  held  to  be  terminated  so  as  to 
sustain  the  action  for  malicious  prosecution,  are  cases 
where  the  prosecution  has  been  ended  either  by  the 
judgment  of  some  judicial  tribunal,  or  the  defendant 
has  been  discharged  after  judicial  investigation.  Such 
is  the  case  of  the  return  of  an  indictment  ignoramus^ 
the  quashing  of  an  indictment,  the  discharge  by  a  mag- 
istrate, and  the  discontinuance  of  a  civil  action  by  order 
of  the  court.  The  cases  that  fall  in  one  or  the  other  of 
these  classes  are  quite  numerous,  and  are  all  satisfac- 
tory. But  they  beai  no  analogy  to  a  noUe  prosequi, 
which  is  neither  the  judgment  of  any  judicial  tribunal, 
nor  the  result  of  any  judicial  investigation. 

It  was  claimed  on  the  ailment  that  it  had  been 
explicitly  decided  that  a  nolle  prosequi  was  sufficient 
to  support  an  action  for  malicious  prosecution  in  the 
following  cases :  Yocum  v.  Polly,  1  B.  Monroe,  368 ; 
Chapman  v.  Wood,  6  Black,  504 ;  Richter  v.  Koster, 
45  Ind.  440 ;  Driggs  v.  Burton,  44  VL  124 ;  Rice  v. 
Ponder,  7  Ired.  390 ;  and  Brown  v.  Randall,  36  Conn. 
66. 

In  Yocum  v.  Polly,  a  judgment  had  been  obtained 
in  an  action  for  malicious  prosecution,  and  a  motion 
was  made  for  a  new  trial  on  the  i)art  of  the  defendant, 
which  was  granted  on  the  ground  that  due  effect  had 
not  been  given  to  the  agency  which  the  attorney  of  the 
commonwealth  might  have  had  in  the  prosecution 
without  the  instigation  of  the  defendant,  and  because 
there  was  no  proof  of  want  of  probable  cause  for  the 
prosecution. 

It  does  not  appear  that  the  plaintiff  ever  had  been 
indicted,  but  aft^r  others  had  been  discharged  by  the 
justice,  the  public  prosecutor  directed  a  nolle  prosequi 
as  to  the  plaintiff. 
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In  the  opinion  of  the  court  is  the  following  para- 
graph: ^^NoT  do  we  doubt  that  the  entry  of  a  nolle 
prosequi  by  the  attorney  for  the  commonwealth  was 
such  a  termination  of  the  prosecution  aa  authorized  the 
bringing  of  this  action." 

It  will  be  seen  that  this  is  plainly  obiter ^  and  that  thfi 
case  itself  does  not  decide  that  principle,  and  can  have 
no  controlling  effect  in  this  action. 

Chapman  v.  Wood  is  not  an  authority  in  &vor  of 
the  plaintiff,  but  is  rather  against  him.  The  action 
was  for  malicious  prosecution,  and  it  appeared  that  a 
nolle  prosequi  to  the  indictment  had  been  entered,  and 
a  judgment  thereui)on  rendered,  that  the  defendant 
^^  go  hence  thereof  acquit  without  day,"  and  it  was  held 
that  the  acquittal  was  sufficient  to  maintain  the  action. 
The  opinion  is  to  the  effect  that  the  entry  of  a  nolle 
prosequi  by  th^  prosecuting  officer  without  any  judg- 
ment of  the  court  discharging  the  defendant,  is  not  a 
sufficient  termination  of  the  prosecution,  and  cites  God- 
dard  v.  Smith  with  approval. 

In  Richter  v.  Koster,  the  plaintiff  was  indicted, 
tried,  found  guilty,  ja  new  trial  was  granted,  and  then 
a  n^Ue  prosequi  was  entered,  and  the  court  in  the 
opinion  says :  ^^The  case  having  been  restored  to  its 
former  condition  by  granting  a  new  trial,  the  entry  of 
the  noUe  prosequi^  and  the  judgment  of  the  court,  that 
the  defendant  be  discharged  from  further  answering 
to  the  indictment  and  go  hence  without  day,  were  such 
a  final  determination  of  the  prosecution  that,  so  &r  as 
this  -point  is  concerned,  the  defendant  in  that  case  had 
the  right  to  sue  for  malicious  prosecution. 

In  Driggs  V.  Burton,  the  plaintiff  was  taken  before 
a  magistrate  for  examination,  and  the  Staters  attorney 
appeared  for  the  prosecution,  but  no  witnesses  came, 
and  the  plaintiff  was  dischaiged,  and  the  State's  attor- 
ney entered  a  noUe  prosequi;  no  indictment  was  ever 
found. 
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Rice  V,  Ponder  decides  that  in  action  for  malicions 
prosecution  it  is  sufficient,  in  order  to  prove  the  prose- 
cution terminated,  to  show  that  the  plaintiff  was  bound 
to  appear  at  a  term  of  a  court  to  answer  a  criminal 
charge,  that  he  did  appear,  and  was  not  re-bound  ;  and 
that  much  more  is  it  so  when  solicitor  for  the  State 
makes  an  entry  on  the  docket  that  he  does  not  think 
the  evidence  sufficient  to  convict. 

In  Brown  v.  Randall,  the  complainants  sent  word 
to  court  where  the  plaintiff  was  in  custody,  that  they 
should  prosecute  the  complaint  no  further,  and  there- 
upon the  plaintiff  was  discharged.  The  court  held  this 
a  sufficient  termination  of  the  prosecution.  There  was 
no  indictment  and  no  Twlle  prosequi.  In  the  opinion 
the  court  says :  ^^  The  conviction  of  the  plaintiff  is 
justly  considered  as  conclusive  evidence  of  probable 
cause.  The  authorities  referred  to  (1  Swift^  491),  decide 
that  the  determination  of  the  prosecution  by  a  noUe 
prosequi  or  abandonment  was  equally  conclusive  upon 
that  question." 

The  foregoing  is  a  review  of  all  the  cases  which  it  is 
claimed  directly  sustain  the  plaintiff's  position  in  this 
action,  and  it  wUl  be  seen  that  none  of  them  are  in 
point  in  his  favor,  and  some  of  them  are  against  him. 

The  same  review  of  the  cases,  referred  to  above,  as 
sustaining  the  defendant's  position,  would  show  that 
they  are  very  much  in  point,  and  many  of  them,  in 
their  reasoning,  in  his  favor ;  but  as  the  conclusion 
amved  at  is  in  favor  of  the  defendant,  it  is  not  deemed 
necessary  to  make  such  review.  Some  of  the  elemen- 
tary authorities  are  also  very  strong.  Whaeton  says : 
"A  noUe  prosequi  is  a  voluntary  withdrawal  by  the 
prosecuting  authority  of  present  proceedings  on  a  i)ar- 
licular  bill  at  common  law ;  it  may  be  at  any  time 
retracted,  and  is  not  only  no  bar  to  a  subsequent  pros- 
ecution on  another  indictment,  but  may  be  so  far  can- 
celled as  to  permit  a  revival  of  proceedings  on  the  orig- 
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inal  bill"  {WharUnCs  Am.  Orim.  Law^  §  613,  citing 
many  authorities). 

The  fact  stated  in  the  complaint^  that  the  prosecu- 
tion was  nolle  pressed  at  the  request  of  the  defendant 
and  against  the  protest  of  the  plaintiff,  has  no  weight 
on  the  question  whether  the  prosecution  is  terminated. 

That  argument  might  well  have  been  addressed  to 
the  district-attorney  before  he  entered  tYie  noUe  pros- 
equiy  and  if  the  propriety  of  his  action  was  in  question 
or  under  review,  it  would  be  entitled  to  consideration. 
But  the  district-attorney  has  entered  the  TioUe  prosequi 
for  reasons  that  were  satisfactory  to  him.  The  law  has 
lodged  that  power  with  him,  and  there  is  no  appeal 
from  his  action. 

If,  in  consequence  of  the  action  of  the  district-attor- 
ney, the  plaintiff  cannot  maintain  this  action,  this 
court  can  give  him  no  relief. 

My  conclusion  is,  that  this  action  cannot  be  sus- 
tained. 

So  far  from  extending  the  cases  in  which  this 
kind  of  action  can  be  maintained,  they  should  be 
strictly  confined  to  prescribed  rules,  and  should  never 
be  sustained  if  the  plaintiff  does  not  aver  and  prove 
that  the  prosecution  complained  of  terminated  in  his 
&vor  after  some  judicial  investigation. 

The  action  is  not  &.vored,  and  there  is  no  reason 
why  it  should  be.  People  must  be  left  reasonably  safe 
and  free  to  institute  criminal  proceedings,  and  set  the 
criminal  law  in  motion.  The  law  on  the  subject  is  set- 
tled very  well  in  our  State,  and  stands  on  a  very  satis- 
factory basis. 

Demurrer  sustained,  with  leave  to  the  plaintiff  to 
amend  in  twenty  days,  on  payment  of  costs. 

From  the  order  and  judgment  entered  on  this  deci- 
sion, plaintiff  appealed  to  the  general  term. 

Roger  A.  Pryor^  for  plaintiff,  appellant. 
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First.  11  a  criminal  prosecution  be  capable  of  ter- 
mination by  a  noUe  prosequi^  the  complaint  is  sufficient ; 
for  it  alleges  the  prosecution  was  wholly  ended  and 
determined.  The  reference  to  the  nol.  pros,  only 
indicates  the  manner  of  the  termination,  but  does  not 
qualify  the/act  of  the  termination. 

L  The  gist  of  the  action  for  malicious  prosecution 
is  the  want  of  probable  cause  (Johnstone  v.  Sutton,  1 
T.  JR.  544),  and  the  averment  that  the  previous  action 
is  determined  does  not  touch  the  merits,  but  is  a  mere 
technical  prerequisite"  (Clark  u.  Cleveland,  6  Hill, 
347;  Stanton  v.  Hart,  27  Mich.  639).  Hence,  the 
absence  of  such  averment  is  cured  by  verdict  (Skinner 
t.  Gunton,  1  Wm.  Saunders,  228 ;  Gibson  v.  Water- 
house,  4  Greenl.  226) ;  and  the  fact  of  the  determina- 
tion of  the  previous  action,  is  not  put  in  issue  by  a 
general  denial  (Watkins  v.  Lee,  5  Mees.  &  Wels.  270 ; 
Drummon  v.  Pigon,  2  Bingh.  N.  C.  114).  Though  the 
plamtifl  were  acquitted  on  the  prosecution,  want  of 
probable  cause  must  be  substantively  and  expressly 
proved  (Willan  v.  Taylor,  6  Bingh.  186 ;  Murray  n. 
Long,  1  Wend.  141 ;  Broom^s  Comm.  741). 

n.  Originally,  upon  a  false  analogy  to  the  writ  of 
conspiracy,  a  t^hnical  acquittal  was  indispensable  to 
the  supi)ort  of  this  action  (Holt,  J.,  in  Goddard  v. 
Smith,  %Mod.  262;  2  Selwyn's  N.  P.  1062).  Now, 
however,  it  is  not  essential  that  the  prosecution  so 
terminate  as  to  discharge  the  offense  and  oppose  a  bar 
to  a  fresh  proceeding.  An  end  of  the  particular  pro- 
secution suffices  (Clark  t.  Cleveland,  6  Hill,  347).  The 
doctrine  here  proi)ounded,  has  been  recognized  and 
ratified  by  the  highest  court,  and  is  the  settled  law  of 
this  state  (Fay  v.  O'Neill,  36  N.  T.  13 ;  Palmer  v. 
Avery,  41  Barh.  306 ;  Thomason  t.  De  Mott,  18  How. 
Pr.  629 ;  Miller  v.  Milligan,  48  Barh.  37 ;  Scott  v. 
Simpson,  1  Sandf.  206,  note;  4  Ahb.  N.  T. 
Digest,   278).      True,  Mr.  Justice  Dykmak  harshly 
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criticises  the  opinion  of  Judge  Cowen  ;  bat  the  reputa- 
tion of  that  eminent  jurist  will  probably  survive  the 
dissent ;  especially  since  the  doctrine  of  Clark  v.'  Cleve- 
land has  been  adopted  and  incorporated  in  the  juris- 
prudence, not  of  New  York  only^  but  of  other  States 
in  the  Union  (Stanton  v.  Hart,  27  Mich,  589 ;  Long  t. 
Rogers,  17  Ala.  646 ;  Brown  v.  Bandall,  36  Conn.  66). 
True  it  is  also,  that  the  decision  in  Clark  v.  Cleveland 
was  adverse  to  the  maintenance  of  the  action ;  but,  as 
there  was  no  nx>l.  pros,  in  the  case,  and  the  decision 
does  not  impugn  the  dictunij  the  pertinency  of  the 
learned  justice's  observation  is  not  altogether  apparent. 
True  it  is,  moreover,  that  the  authority  of  Clark  t. 
Cleveland  was  questioned  in  Doyle  t).  Bussell,  SO  Barb. 
SOS  ;  but  the  i)oint  there  challenged  was  not  the  efficacy 
of  a  nol.  pros,  to  end  a  prosecution,  but  the  right  of  an 
officer  to  recapture  a  criminal  after  a  voluntary  escape ; 
andin  Gang  v.  Hall,  42  i\r.  T.  70,  the  court  of  appeals 
concurred  with  Judge  Cowen  in  even  this  opinion. 
Hence,  in  virtue  of  the  doctrine  in  Clark  v.  Cleveland, 
return  of  an  indictment  iffnoramtis,  suffices  to  support 
an  action  for  malicious  prosecution  (Haupt  v.  Pohl- 
mann,  16  Abb.  Pr.  S02 ;  Rost  v.  Harris,  12  Id.  446 ; 
Morris  V.  Corson,  7  Cow.  281 ;  McKown  v.  Hunter,  30 
If.  T.  625 ;  Cole  v.  Hank,  S  Monroe^  208 ;  Moigan  9. 
Hughes,  2  T.  JR.  2S2,  pw  Bulleb,  J. ;  Weinberger  v. 
Shelly,  6  Watts  <fe  iR  S4S ;  Payne  v.  Porter,  Oro.  Jac. 
480 ;  StanclifE  v.  Parmenter,  18  Ind.  S21 ;  Gilbert  v. 
Emmons,  42  HI.  14S ;  Jones  v.  Given,  OUbertj  186, 
220).  So,  if  the  indictment  be  quashed  (Hays  t.  Bliz- 
zard, 30  Ind.  457).  So,  a  dismissal  of  a  complaint  or 
discharge  by  a  magistrate  having  no  jurisdiction  to 
try  J  but  only  to  bind  over,  &c.  (Ames  v.  Steams,  87 
How.  Pr.  289 ;  Poote  v.  Milbier,  1  Thomp.  <ft  (7.  466 ; 
Goodman  v.  Stroheim,  4  Jones  &  8.  216 ;  Secor  v.  Bab- 
cock,  2  Johns.  20S ;  Tkylor  v.  Briggs,  4  Mete.  421 ; 
Goodrich  z.  Warren,  21  Conn.  432 ;  Smith  t.  E|ge,  B2 
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Penn.  419 ;  Van  Voorhes  t>.  Leonard,  1  TTiomp.  &  C. 
149 ;  Connelly  v.  McDermott,  3  Lans.  63 ;  Burlingame 
t^.  Burlingame,  8  Ccm.  141 ;  Famam  t?.  Feeley,  66  N.  Y. 
451 ;  Weaver  v.  Townsend,  14  Wend.  192 ;  Murray  t. 
Long^  1  Id,  141 ;  Carpenter  i>.  Sheldon,  6  Sandf.  77 ;  4 
iT.  r.  580 ;  Carl «.  Ayers,  63  /(i.  14 ;  Stevens  7>.  Lacour, 
10  Barb.  62 ;  Gould  v.  Shearman,  10  Abb.  Pr.  441). 
So,  a  dismissal  or  discharge  for  non-appearance  of  the 
prosecutor  (Fay  v.  O'Neill,  supra;  Van  Latham  v. 
Bowan,  17  Abb.  Pr.  238  ;  Lawyer  v.  Loomis,  3  TJiomp. 
&  0.  393 ;  Garrison  v.  Pearce,  3  £!.  D.  Smith,  265 ; 
Center  v.  Spring,  2  Clark  (Iowa)  293 ;  Purcell  v.  McNa- 
mara,  9  JEkisty  361).  So,  a  discharge  by  the  magistrate 
with  the  acquiescence  of  the  prosecutor  (Burkett  v. 
Laoata,  16  Louisiana^  337).  So,  judgment  of  nonsuit 
or  7um.  pros,  suffices  for  this  action  (Besson  v.  South* 
aid,  10  N.  T.  236 ;  Gordon  v.  Upham,  4  E.  D.  Smith, 
9 ;  Vorrish  v.  Richards,  3  Ad.  &  EU.  433 ;  Sinclair  v. 
Eldred,  4  TaurU.  7 ;  Roberts  t).  Bayles,  1  Sandf.  46 ; 
Kerce  t>.  Street,  %  B.  &  Ad.  39).  So  of  a  voluntary 
discontinuance  (Burhans  t).  Sandford,  19  Wend.  417; 
Clark  t.  Cleveland,  6  Hm,  347 ;  Nicholson  tJ.  Coghill, 
6  Ikm.  &  Ry.  12 ;  Watkins  t.  Lee,  6  Mees.  &  Wels. 
270 ;  Goslin  7).  Wilcock,  2  Wilson,  302).  So,  discontin- 
uance by  default  to  declare  in  time  (Pierce  v.  Street,  3 
B.  dt  Adol.  307).  So,  abandonment  by  plaintiff  of 
fonn^  suit  (Brown  v.  Randall,  36  Conn.  66 ;  Cardival 
V.  Smith,  109  Mass.  168 ;  12  Am.  Rep.  682  ;  Arundel 
t>.  White,  14  East,  216).  So,  "abandonment  of  the 
charge  and  discontinuance  of  the  prosecution  is  equiv- 
al^t  to  a  dischaige  of  the  i)arty  from  the  accusation  " 
(4  Abb.  N.  T.  Digest,  278).  So,  a  rule  to  discon- 
tinue on  payment  of  costs  (Bristow  v.  Haywood,  4 
Campb.  214 ;  Brook  v.  Carpenter,  3  Bingh.  297 ;  Combe 
«.  Capron,  1  M.  &  Bob.  398 ;  Webb  v.  Hill,  M.  &  M. 
253).  So,  a  discharge  by  U.  S.  commissioner,  acting 
as  a  magistrate  (Vanderbilt  t).  Mathis,  6  Duer,  306). 
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So,  a  dismissal,  for  want  of  jurisdiction  in  the  court 
(Morris  v.  Scott^  21  Wend.  281).  So,  discharge  of  de- 
fendant by  State  solicitor,  though  not  of  record  (Mur- 
ray V.  Lackay,  2  Murphy  [iT.  C]  368).  So,  discharge 
of  a  recognizance  by  State's  attorney  is  sufficient  to 
support  malicious  prosecution  (Schoonover  v.  Myers, 
28  III.  S09).  So,  an  acquittal  for  variance  (Wicks  «. 
Fentham,  4  T.  B.  247).  So,  an  acquittal  for  a  defect 
in  the  indictment  (Chambers  v.  Bobinson,  1  Strange^ 
691 ;  and  in  this  State,  Dennis  ^.  Ryan,  5  Lans.  350). 
III.  Here  the  particular  prosecution  is  determined. 
1.  In  a  civil  action  a  nolle  prosequi  ^'is  an  acknowl- 
edgment or  agreement  by  the  plaintiff  entered  on 
record,  that  he  will  no  farther  prosecute  his  suit"  (1 
Durdap's  Practice,  489 ;  1  Tidd,  681) ;  and  it  has  the 
effect  of  a  nonsuit  or  discontinuance  (1  Freeman  en 
Judgments y  %  818).  "The  king's  attorney  quia 
sequituT  pro  domino  rege  may  enter  an  uUerius  non 
TmU  prosequi  J  which  hath  the  effect  of  a  non-suit" 
{CoJce  Litt.  139  b.  [m.]  ;  Noke  v.  Ingham,  1  Wilson,  89 ; 
Cooper  V.  Tiffin,  3  T.  H.  611 ;  Bxp.  Nelson,  1  Cow. 
419,  420 ;  Hartness  v.  Thompson,  6  Johns.  160 ;  Morton 
V.  Croghan,  20  Id.  122 ;  Bowden  v.  Home,  7  Birigh. 
722 ;  Newington  «.  Levy,  L.  B.  6  C.  P.  187,  193).  In 
an  action  ex  contractu  against  several,  a  nol.  pros,  as 
to  one  is  a  discontinuance  to  all  {CoJce  Litt.  232  a.  1 ; 
Hall  V.  Rochester,  3  Cow.  374 ;  Biedman  «.  Vander- 
slice,  2  Bawle,  334;  Morton  v.  Croghan,  20  Johns. 
106;  1  ChUty  PI.  667;  Tidd,  862;  Graham's  Prac- 
tice, 607  et  seq.).  A  nol.  pros,  determines  the  action 
and  discharges  the  defendant — in  so  much  as  to  entitle 
him  to  costs,  and  to  make  him  a  competent  witness,  he 
being  no  longer  a  party  to  the  record  (Salmon  v.  Smith, 
1  Wm.  Saunders,  207  n.  2 ;  Morton  v.  Croghan,  20 
Johns.  106  ;  3  Boumefs  Inst.  438 ;  1  Tidd,  681).  In- 
deed, anciently  a  nol.  prgs.wBS  equivalent  to  a  retraxit, 
and  was  a  bar  to  any  other  proceeding  (Beecher' s  case, 
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8  Jiep.  69,  62 ;  Turner  v.  Gallilee,  Hardres^  153 ;  Bar- 
rett V.  Third  Avenue,  &c.,  45  iT.  Y,  636).    2.  In  a  crim- 
inal proceeding  the  effect  of  a  rvoL  pros,  is  identical ;  i. 
€•.,  it  determines  the  particular  prosecution.     The  attor- 
iicy-general  has  the  same  right  to  enter  a  nolle  prosequi 
on  behalf  of  the  crown,  that  a  plaintiff  has  in  a  civil  action 
(Blackburn,  J.,  in  Regina  v.  AUen,  1  Best  &  Smithy 
581).     "If  the  Mng,  by  his  attorney-general,  enter  a 
noUe  prosequi^  the  king  cannot  afterwards  proceed  in 
the  same  suit,  but  he  may  begin  anew ;  and  this  by 
reason  of  the  prejudice  which  might  otherwise  accrue 
to  the  subject"  (Rex  v.  Pickering,  Hardres^  82).     In 
A.  G.  T>.  Bogg,  HardreSy  126,  held,  that  a  tioI.  pros,  to 
an  information  discharges  it.   [Hdrdres  reports  the  de- 
cisions of  Sir  Matthew  Hale  under  the  protectorate, 
and  his  book  is  of  great  authority.  ]     "A  nolle  prosequi 
has  the  effect  of  putting  an  end  to  the  prosecution 
altogether"  {ArchboldCs  Pr.  of  the  Crown  Office^  62). 
In  Goddard  v.  Smith  (6  Mod.  262),  Harcourt,  master  of 
the  office,  having  been  directed  by  the  court  to  search 
precedents,  rei)orted  that :  "There  never  has  been  any 
proceeding  after  a  nolle prosequi.^^  In  Regina  v.  Allen, 
supra^  CocKBURN,  C.  J.,  said :  '^No  instance  has  been 
found,  and  therefore  it  may  be  presumed  none  can  be 
found,  in  which,  after  a  nolle  prosequi  has  been  entered, 
this  court  has  taken  upon  itself  to  award  fresh  process, 
or  has  allowed  any  further  proceeding  to  be  taken  upon 
the  indictment."    And  per  Crompton,  J.,  in  the  same 
case  "A  nolle  prosequi  puts  an  end  to  that  prosecu- 
tion."    *' A  nolle  prosequi  is  a  discharge  as  to  the  in- 
dictment, but  is  not  an  acquittal  of  the  crime"  (Lord 
Campbell,  in  note  to  Poynton  v.  Forster,  3  Camp.  N. 
P.  Rep.  61).    In  Rex  v.  Straton  (1  Douglas,  239),  it 
was  assumed  without  question,  that  a  nol.  pros,  deter- 
mines the  prosecution.    State  v.  Haskett  (3  Hill  {S.  C.) 
95),  holds,  that  a  n^l.  pros,  though  not  a  discharge  of 

the  crime,  is  an  end  of  the  indictment  (Ace.  Long  v. 
Vol.  1—14 
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Rogers,  17  Ala,  646 ;  State  v.  McNeil,  3  SdwkeSy  183). 
A  nol.  pros,  ends  the  prosecution,  so  that  one  jointly 
indicted  may  be  a  witness  (State  v.  Clamp,  16  Mo.  385). 
A  nol.  pros,  after  the  jury  impanneled,  is  equivalent  to 
an  acquittal  (U.  S.  v.  Schoemaker,  2  McLean^  114). 
Entry  of  rvol.  pros,  is  an  end  of  the  prosecution  and  a 
discharge  of  the  defendant  (Brittan  n.  State,  7  Humph. 
Tenn.  159).     "The  entry  on  the  record  is  an  act  by 
which   the  prosecution  declares   it  will  proceed  no 
&Tther  with  the  indictment,  or  with  that  part  of  it 
specified  in  the  order.    Its  eflfect  is  to  put  the  prisoner 
without  day  to  such  part ;  and  if  to  the  whole,  entitles 
him  to  dischai^  from  arrest,  unless  he  be  held  for  re- 
indictment," &c.  (People  V.  Porter,  4  Parser  C.  C.  626, 
1  Bish.    on  Crim.  Law^  §  1014 ;  Smith  v.  Smith,  49 
N.  H.  155 ;  6  Am.  Hep.  480 ;  Regina  v.  Allen,  1  Best 
&  Svi.  850).    Begina  v.  Redpath,  10  Mod.  152,  is  not 
contra^  but  merely  decides  (what  we  concede)  that  a 
nol.  pros,  does  not  discharge  the  crime,  or  bar  another 
prosecution.      This  report  "  seems  but  a  loose  note" 
(Blackburn,  J.,  in  Reg.  ^.  Allen,  supra^  853).    In 
Com.  v.  Wheeler,  2  Mass.  173,  per  Sedgwick,  J.,  the 
doctrine  that  a  nolle  prosequi  was  not  a  bar  to  the  in- 
dictment, has  been  overruled.     3.  The  notion  that  a 
nolle  prosequi  operates  only  to  stay  proceedings  origin- 
ated in  a  doubt  of  Lord  Holt  (Goddard  v.  Smith,  1 
SaZk.  21 ;  6  Mod.  261).     It  was  never  more  than  an 
idle  fancy  without  precedent  in  practice ;  and  it  is 
now  repudiated  by  the  court  in  which  it  had  its  birth 
(Goddard  v.  Smith,  supra ;  Reg.  v.  Allen,  1  B.  &  8. 
850).    In  this  country  it  has  had  some  speculative  re- 
cognition, but  in  no  instance  has  it  been  acted  on,  and 
now  the  clear  weight  of  authority  is  against  its  abstract 
validity  (cases  supra).     4.  But  whatever  the  law  in 
.  England,  or  elsewhere,  in  this  State  a  noUe  prosequi  is 
necesarily  an  end  of  the  prosecution.    In  England  a 
nolle  prosequi  is  entered  by  the  attorney-general  ex 
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mero  motUj  and  is  not  an  order  or  adjudication  of  the 
court  (Reg.  v.  Allen,  1  B.&  8.  851).  So  in  Massachu- 
setts and  other  States,  where  a  nolle  prosequi  is  held 
not  to  determine  the  prosecution  (Com.  v.  Tuck,  20 
Pick.  173 ;  State  v.  Smith,  49  N.  H.  185 ;  6  Am.  Bep. 
480).  Subject  to  the  exclusive  control  of  the  public 
prosecutor,  the  noUe  prosequi  may  consistently  be  held 
revocable  at  his  pleasure.  But  the  case  is  otherwise  in 
New  York,  where  by  statute  the  entry  of  a  nolle  pro- 
sequi is  removed  beyond  the  power  of  the  State's  attor- 
ney, and  is  made  an  adjudication  of  court  and  a  matter 
of  record  (2  Red.  Stat.  728,  §  54).  Neither  the 
district-attorney  nor  the  court  alone  can  nolle  an  in- 
dictment (People  V.  McLeod,  25  Wend.  572 ;  People  v. 
Harris,  Edmonds s  Rep.  453 ;  Thomason  v.  De  Mott,  18 
E(m.  Pr.  529).  Being  an  adjudication  of  record,  the 
noUe  prosequi  cannot  be  canceled  or  the  indictment  re- 
vived (Brush  v.  Robbins,  3  McLean,  486;  Com.  v. 
Shanks,  10  J?,  Mon. ;  Vandyke  u.  The  State,  22  Ala. 
57;  Morrison  v.  Dossman,  3  Cal.  255).  Indeed  the 
statute  imports  ex  m  termini,  that  a  nolle  prosequi  is 
an  end  of  the  indictment.  "  It  shall  not  be  lawful  for 
any  district-attorney  to  order  a  nolle  prosequi  upon  an 
indictment,  or  in  any  other  way  to  discontinue  or 
abandon  the  same^'^  &c.  (2  Reti.  Stat.  728,  §  54). 
Observe  an  essential  distinction :  if  the  prosecution 
begin  with  a  magistrate,  who  holds  or  bails  the  party 
the  party  for  indictment,  then,  i)ossibly,  though  the 
indictment  be  quashed  or  noUed,  the  prosecution  does 
not  terminate.  But  the  complaint  shows  the  first  act 
and  foundation  of  the  prosecution  to  be  the  indictment : 
and  that  failing,  the  prosecution  necessarily  ends.  If 
the  party  is  to  be  pursued  farther,  there  must  be  a 
fresh  complaint  before  the  grand  jury,  and  a  new  in- 
dictment. 

IV.  J^nolle  prosequi  is  such  an  end  of  the  prosecu- 
tion as  will  sustain  this  action.    Entry  of  a  noUe  pro- 
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Bequi  being  an  end  of  the  prosecution,  tlie  defendant's 
discharge  follows  as  a  legal  consequence  (Britten  t. 
State,  7  Humph.  169  ;  People  v.  Porter,  4  Parker  C.  C. 
626 ;  Driggs  v.  Burton,  44  VL  124 ;  4  A&6.  iV:  7. 
Digest^  278 ;  Mills  r?.  McCoy,  4  Ciw^j.  410 ;  Murray  ti. 
Lackey,  2  Murphy^  368) ;  and  to  allege  it  would  be 
merely  to  plead  a  conclusion  of  law.  If  the  noUe  be 
not  an  end  of  the  prosecution,  then  an  allegation  of 
defendant's  discharge  would  be  nugatory  (Moigan  t. 
Hughes,  2  T.  R.  225).  1.  In  reviewing  the  authorities 
it  is  essential  in  limine  to  distinguish  between  cases 
bearing  on  the  point  in  controversy,  and  cases  touchiBg 
the  question  whether  a  particular  termination  be  prima 
facie  proof  of  want  of  probable  cause ;  for  universally 
a  rwlZe  prosequi  alone,  though  an  end  of  the  prosecu- 
tion, will  not  avail  to  establish  malice  or  want  of 
probable  cause  (Gorton  n.  De  Angelis,  6  Wend,  418 ; 
Burlingame  x,  Burlingame,  8  Covet.  141 ;  Nicholson  ??. 
Coghill,  6  Dow.  &  Ry.  12 ;  Sinclair  x.  Eldred,  4  Tauid. 
7).  2.  The  precise  point  in  controversy  has  been  de- 
termined both  ways.  1st.  Authorities  contra.  In 
England  it  has  never  been  adjudicated  that  a  noUt 
prosequi  is  not  a  sufficient  termination  to  sustain 
an  action  for  malicious  prosecution.  The  question 
could  not  have  arisen  before  Charles  11.,  for  the  prac- 
tice of  entering  a  nolle  by  the  attorney-general,  was 
not  known  till  "the  latter  end  of  that  reign  "  (Goddard 
n.  Smith,  6  Mod.  262 ;  Reg.  ^.  AUen,  \  B.  &  S.  583). 
The  point  was  first  mooted  in  Goddard  v.  Smith  (1  S(Jr 
Jceld^  21 ;  6  Mod.  261),  and  upon  that  case  stands  every 
citation  against  us,  whether  dictum  of  judge  or  doctrine 
of  text- writer.  But  it  is  no  authority  for  the  proposi- 
tion that  a  nolle  prosequi  is  not  such  an  end  of  the 
prosecution  as  will  sustain  this  action  (Hall,  J.,  in 
White  7).  Port,  3  Hawks^  267;  Poynton  v.  Forster,  3 
Campbell^  61,  note).  In  the  report  by  Salkeld,  the  only 
thing  decided  was,  that  the  proof  of  a  nolle  prosequi 
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did  not  support  the  allegation  ^'legitimo  modo  acquiet- 
aiusf^  "for  the  nolle  prosequi  is  a  discharge  of  the 
indictment,  but  is  no  acquittal  of  the  crime.  But  the 
chief  justice  doubted  of  the  latter  matter^  and  was  of 
opinion  that  the  crovm^  notwithstanding  the  nol.  pros, 
might  award  new  process  on  the  saTne  indictments 
In  "Modem"  vol.  6,  p.  261,  the  case  is  more  copious, 
but  stm  fells  short  of  an  adjudication.  Besides,  Lord 
Holt  stigmatized  this  book  as  "  sJcimble  sJcanible  stuff, 
and  said  it  would  make  posterity  think  him  a  fool. 
More  justice  is  done  him  by  Salkeld"  (3  GampbeWs 
Chief  Justices^  112,  ed.  1861).  Speaking  of  the  report 
in  Modem,  Wilmot,  J.,  declared  that  "nine  cases  of 
ten"  in  the  collection  were  mistaken  {Ram  on  Judg- 
Tnent^  108).  In  Massachusetts,  we  concede,  the  law  is 
against  us ;  but  it  originated  in  a  misapprehension,  and 
if  an  oi)en  question,  would  be  determined  otherwise 
(Bacon  v.  Towne,  4  (}ush.  235 ;  Parker  v.  Parley,  10  Id. 
281).  Moreover,  it  is  assumed  that  the  prosecution 
mnst  be  so  ended  as  to  bar  a  new  indictment  (Bacon  v. 
Towne) ;  whereas  in  New  York  it  suffices  that  the  par- 
tictUar  prosecution  be  determined  (Clark  v.  Cleveland, 
supra).  The  text-writers  propound  the  rule  in  favor 
of  defendant,  but  their  dicta  are  sustained  neither  by 
reason  nor  authority.  For  proof,  two  authors  shall 
suffice :  Phillipps  and  Greenleaf .  The  former,  in  his 
Treatise  on  Evidence^  vol.  3,  p.  568,  says :  "An  entry 
of  a  nolle  prosequi  by  the  attorney-general  is  not  such 
a  termination  of  the  prosecution  as  will  enable  the 
plaintiff  to  maintain  this  action ;  because  new  process 
nay  issue  on  the  same  indictment  ^^  (citing  for  the 
proposition  Goddard  v.  Smith  only).  Now,  the  notion 
that  new  process  may  issue  on  the  indictment  is  ex- 
ploded (Reg.  V.  AUen,  supra) ;  and  the  rule  falls  with 
its  support.  Besides,  the  allegation  of  our  complaint 
is  that  the  noUe  prosequi  was  adjudged  and  entered  by 
the  court.    In  2  OreenZeaf  on  Evidence^  %  452,  it  is 
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said  not  to  be  ^^  enough  that  the  indictment  was  ended 
by  the  entry  of  a  iwlle prosequV^  Besides  Massachu- 
setts cases,  the  only  citations  for  the  proi)osition  are : 
Goddard  v.  Smith,  already  discussed  and  discredited ; 
Fisher  v.  Bristow,  1  Douglas^  215,  which  simply  de- 
cides that  the  prosecution  must  be  ended ;  Morgan  t, 
Hughes,  2  T.  R.  225,  which  holds  only,  that  an  allega- 
tion of  acquittal  is  not  satisfied  by  proof  of  a  discharge ; 
and  Smith  v.  Shackelford,  1  Nott  &  McCordj  36,  which, 
involving  also  an  objection  of  variance,  asserts  nothing 
more  than  that  "a  mere  private  memorandum"  by 
the  district-attorney,  does  not  put  an  end  to  the  prose- 
cution (but  in  the  same  state  a  nol.  pros,  adjudged 
by  the  court  and  entered  of  record,  would  clearly  suf- 
fice. 1  Nott  &  Mc.  36).  2nd.  But,  conceding  every- 
thing to  adverse  authorities,  it  is  still  api>arent,  they 
cannot  be  decisive  of  this  controversy ;  because  a  noUe 
prosequi  by  the  State's  attorney,  and  a  nolle  prosequi 
adjudged  by  the  court  and  matter  of  record,  are  too 
dissimilar  in  substance  and  effect,  to  authorize  an  in- 
ference from  the  one  to  the  other.  Otherwise,  as  to 
authorities  in  support  of  plaintiff's  contention  ;  for  if  a 
ThoUe prosequi  by  the  State's  attorney  of  itself  avails 
to  determine  the  prosecution,  a  muUo  fortiori  will  a 
judgment  of  noUe  awarded  by  the  court,  and  recorded 
upon  its  minutes  (Driggs  v.  Burton,  44  Vt.  124  ;  Hays 
X.  Blizzard,  30  Ind.  457;  Arundel  v.  White,  14 
East^  219).  3rd.  That  a  nolle  prosequi  is  sufficient  to 
support  an  action  for  malicious  prosecution,  was 
directly  and  explicitly  decided  in  Yocum  v.  Polly,  1 
B.  Mon.  368 ;  Stanton  v.  Hart,  27  Mich.  539 ;  Wood 
V.  Chapman,  6  Black/.  604 ;  Richter  v.  Koster,  45  Ind. 
440 ;  Driggs  v.  Burton,  44  Vt.  124 ;  Rice  v.  Ponder,  7 
Ired.  390.  See  Brown  v.  Randall,  36  Conn.  56;  4 
Am.  Hep.  35 ;  White  v.  Fort,  3  Hawlcs,  267).  In 
New  York  the  specific  point  has  never  been  adjudi- 
cated, and  indeed  was  never  presented  for  adjudication 
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(see  McCormick  v.  Sisson,  7  Cow.  715 ;  Morris  v.  Cor- 
son, 7  Id.  282 ;  Thomason  v.  De  Mott,  18  Bow.  Pr. 
529;  Bacon  v.  Townsend,  6  Barb.  426).  Perhaps  it 
may  not  be  impertinent  to  add  that  in  his  Book  of 
Forms  (Vol.  I.  p.  486),  Mr.  Austin  Abbott,  of  counsel 
for  respondent,  propounds  a  formula  of  complaint  in 
malicious  prosecution,  "for  obtaining  indictment  on 
which  a  nolle  prosequi  was  afterwards  entered,"  and 
appends  in  a  note  that  the  supreme  court,  at  general 
term,  held  a  nolle  prosequi  to  be  a  sufficient  determin- 
ation to  sustain  the  action. 

Second.  On  the  special  and  peculiar  facts  of  the 
case  the  action  will  lie  though  the  prosecution  be  not 
at  an  end. — I.  Hitherto  the  argument  has  assumed, 
that,  until  determined,  a  legal  proceeding  cannot  be 
made  a  ground  of  action.  But  the  rule  is  not  inflexi- 
ble ;  and,  being  a  mere  ' '  technical  prerequisite ' '  {supra^ 
point  I.),  like  formal  notice  or  demand  in  certain  other 
actions,  the  condition  is  waived  when  inconsistent  with 
the  claims  of  substantial  justice.  1.  The  authorities 
are  clear  to  the  point.  In  Bebinger  v.  Sweet  (6  Hun^ 
478),  the  judges  of  the  third  department  unanimously 
mled  that  "in  an  action  for  malicious  prosecution,  it 
is  not  necessary  to  allege  or  prove  that  the  prosecution 
has  terminated."*  In  Bump  v.  Betts  (19  Wend.  421), 
defendant  had  judgment  in  the  original  suit ;  but  it 
was  held  that  in  an  action  for  malicious  prosecution, 
where  the  former  suit  was  a  proceeding  by  attachment, 
it  is  not  necessary  that  the  plaintiff  should  prove  the 
determination  of  theforTner  suit  in  his  favor.  Whit- 
field V.  Hamilton  {Stuarffs  Canada  Report^  40),  was  an 
action  for  the  malicious  arrest  of  goods ;  demurrer  for 
that  the  former  suit  not  ended,  but  held  not  necessary, 
and  sufficient  if  the  attachment  was  malicious  and 
without  probable  cause.    In  Grainger  v.  Hill  (4  Bingh. 

^  This  is  a  mistake.     See  p.  263  of  this  vol.  and  errata  in  7  Hun^  iv. 
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N.  C.  221),  the  objection  of  the  pendency  of  the  fonner 
suit  was  overruled :  Tindall,  C.  J.,  propounding  the 
principle  of  the  cases  thus :  "  If  the  course  pursued  by 
the  defendant  is  such  that  there  is  no  precedent  of  a 
similar  transaction,  the  plaintiff's  remedy  is  by  an 
action  on  the  case,  applicable  to  such  new  and  special 
circumstances.^^  Churchill  v.  Siggers  (3  EU.  c6  Bl. 
937),  was  an  action  for  subjecting  plaintiff  to  a  ca.  sa. 
in  an  excessive  sum ;  demurrer  and  judgment  for 
plaintiff,  on  the  ground,  as  stated  by  Lord  Campbell, 
C.  J.,  that  ''to  put  in  force  the  process  of  the  law 
maliciously  and  without  reasonable  or  probable  cause, 
is  wrongful ;  •  and  if  thereby  another  is  prejudiced  in 
property  or  person,  there  is  that  conjunction  of  injury 
and  loss,  which  is  the  foundation  of  an  action  on  the 
case.  It  would  not  be  creditable  to  our  jurisprudence  " 
if  it  afforded  no  redress  for  such  a  wrong.  In  Stuart 
v.  Gromette  (7  C.  B.  N.  S.  191),  the  decision  was  that 
in  an  action  for  maliciously  and  without  reasonable  <» 
probable  cause,  going  before  a  magistrate  and  procur- 
ing the  plaintiff  to  be  held  to  bail,  it  was  not  necessary 
to  aver  that  the  proceeding  before  the  magistrate  was 
determined  in  favor  of  the  plaintiff.  In  Heywood  v. 
Collinge  (9  Ad.  &  Ell.  268),  the  case  was  this  :  defen- 
dant having  sued  plaintiff  and  procured  his  arrest,  and 
the  arrest  having  been  vacated,  brought  another  action 
pending  the  nrst,  for  the  same  cause,  and  took  and 
detained  plaintiff  on  an  order  in  the  second  suit ;  held, 
in  an  action  for  the  second  arrest,  that  it  was  well 
brought,  though  the  second  suit  were  not  yet  deter- 
mined. And  per  Coleridge,  J.,  ''if  an  action  is  not 
sustained  under  such  circumstances,  we  must  be  pie- 
pared  to  hold  that  the  process  of  the  court  may  be 
abused  for  purposes  however  wanton  and  malicious." 
And  see  Hull  v.  Vreeland,  42  Barh.  543.  2.  These 
adjudications  exemplify  the  immemorial  and  inestima- 
ble maxim  of  the  law,  ubi  jus  ibi  remedium — ^there  is 
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no  wrong  without  a  remedy  (The  Statute  of  West- 
minster 2,  13  £!dw.  1,  c.  24 ;  Winsmore  v.  Greenbank, 
WilleSy  577,  Willes,  0.  J. ;  Chapman  v.  Pickersgill,  2 
WilsoTij  145 ;  Ashby  v.  White,  Ld.  Raymond,  938 ; 
Pasley  n.  Freeman,  3  T.  R.  63  ;  Selwin's  N.  P.  1062  ; 
Rindge  v.  Baker,  57  N.  T.  225 ;  Yates  v.  Joyce,  11 
Johns.  154). 

n.  The  complaint,  of  which  all  the  allegations  are 
admitted  by  the  demurrer  (Cutler  v.  Wright,  22  N:  T. 
472  ;  People  v.  IngersoU,  58  Id.  40  ;  Barrow  v.  Eichard, 
8  Paige  Ch.  358,  360),  exhibits  a  case  of  unique  atro- 
city and  oppression. 

ThoTTuis  O.  Shearman  {Shearman  &  Sterling, 
attorneys),  for  the  defendant  and  appellant. — First, 
It  has  been  settled  by  innumerable  adjudications,  only 
a  few  of  which  it  can  be  necessary  to  cite,  that  an 
action  for  malicious  prosecution  cannot  be  sustained 
miless  the  original  prosecution  was  finally  determined 
in  favor  of  the  plaintiff,  before  the  commencement  of 
the  action. 

I.  This  rule  is  enforced  with  the  utmost  stringency 
in  actions  founded  upon  criminal  prosecutions  (Hall  ?>. 
Rsher,  20  Barb.  441 ;  Palmer  tj.  Avery,  41  Id.  290 ; 
Clark  V.  Cleveland,  6  Hill,  344 ;  Gordon  v.  De  Angelis, 
6  WeTid.  418 ;  McCormick  v.  Sisson,  7  Cow.  715  ;  Bacon 
n.  Townsend,  6  Barb.  426 ;  Kirkpatrick  v.  Kirkpatrick, 
39  Pmn.  St.  288 ;  Gaylord  v.  Ford,  22  Weekly  Re- 
porter, 47 ;  Fisher  v.  Bristow,  1  Douglass,  215 ; 
Waterer  v.  Freeman,  Hobart,  267 ;  Parton  n.  Hill,  12 
Weekly  Rep.  753 ;  Pratt  v.  Page,  18  Wis.  337 ;  Bags- 
dale  t>.  Bowles,  16  Ala.  62 ;  Smith  v.  Shackleford, 
1  NM  &  McC.  36;  Moi^n  v.  Hughes,  2  T.  R. 
226). 

n.  Even  after  judgment  in  the  original  prosecution, 
an  appeal  therefrom  prevents  an  action  for  malicious 
prosecution  (Palmer  v.  Avery,  41  Barb.  290 ;  Howell  v* 
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Edwards,  8  Ired.  \N.  C.\  Law^  616 ;  Chelf  v.  Penn,  2 
Mete.  [JTy.]  463). 

III.  A  distinction  is  made  between  civil  and  crimi- 
nal cases,  which  does  not  affect  the  general  principle, 
but  arises  from  the  numerous  modes  of  termination 
peculiar  to  civil  proceedings.  Even  this  distinction 
has  been  reduced  rather  than  extended  by  the  later 
cases.  1.  An  action  for  the  abuse  of  process  in  a  civil 
suit,  by  using  it  as  a  means  of  effecting  an  end  not 
within  the  legitimate  scope  of  the  process,  is  not  an 
action  for  malicious  prosecution^  and,  plaintiff  in 
such  case  need  not  prove  that  the  original  suit  was  at 
an  end  (Grainger  n.  Hill,  4  Bing.  N.  C.  212 ;  3  ScM, 
616  ;  Mayer  t?.  Walter,  64  Penn.  St.  283).  2.  But  if  it 
is  not  alleged  that  such  process  was  abused  for  the 
purpose  of  effecting  something  not  within  the  scope 
of  the  suit,  the  original  suit  must  he  first  termiTuded 
(Parton  ^?.  Hill,  12  Weekly  Hep.  763 ;  10  Law  TimeSj 
N.  S.  414 ;  Watkins  v.  Lee,  B  M.  &  W.  270).  3.  Or 
the  abused  process  must  have  been  vacated  or  be  void, 
a&  initio  (Searll  v.  McCracken,  16  How.  Pr.  262). 

Second.  The  complaint  must  show  how  the  original 
prosecution  terminated,  and  it  must  state  that  &ct  in 
such  a  manner  as  to  raise  some  presumption  that  the 
action  was  without  foundation.  This  can  only  be  done 
by  alleging  an  acquittal  or  something  which  is  in  law 
equivalent  thereto. 

I.  A  bare  allegation  of  its  having  been  terminated 
is  not  sufficient  (Wilkinson  v.  Howel,  1  M.  &  M.  495 ; 
Thomas  t).  McGraffenreid,  2  Nott  &  M.  [S.  C]  143; 
Cole  V.  Hanks,  3  T.  B.  Monroe,  208  ;  Teague  t.  Wilkes, 
3  McCord,  461 ;  Law  v.  Franks,  Cheves,  9). 

II.  The  termination  must  be  such  as  to  furnish 
primd facie  evidence  that  the  action  was  without  foun- 
dation (Wilkinson  v.  Howel,  1  Moo.  A  Jf.  485 ;  Webb 
V.  Hill,  3  Car.  &  P.  486). 

in.  Therefore  it  is  insufficient  to  allege  plaintiff 
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was  discharged.  He  must  have  been  acquitted  either 
by  a  jury  or  a  magistrate  (Morgan  v.  Hughes,  2  T.  B. 
225 ;  McCormick  v,  Sisson,  7  Cow.  715 ;  Kilpatrick  x. 
Kili)atrick,  39  Penn.  St.  288 ;  Bacon  v.  Townsend,  6 
Barb.  426 ;  Law  v.  Franks,  Cheves  [S.  CI]  9 ;  Steel  v. 
Williams,  18  Ind.  161). 

IV.  That  is  to  say,  "acquitted  or  otherwise  dis- 
charged on  the  ground  of  his  innocence"  (Hiirris  v. 
EssaU,  3  IT.  J.  L.  [2  Pm.^  411  [843]). 

Third.  Any  statements  in  general  language,  that 
the  original  prosecution  was  ended  or  determined,  are 
always  construed  in  the  light  of  the  mode  of  termina- 
tion set  forth  in  the  comi^int.  If  the  facts  given 
as  a  description  of  the  mode  of  termination  are  not  suf- 
ficient to  show  a  termination  in  fact,  the  courts  disre- 
gard the  other  general  language  as  mere  conclusions  of 
law,  and  on  demurrer  the  complaint  will  be  held  insuf- 
ficient, while,  upon  the  trial,  the  evidence  will  be  con- 
fined to  a  determination  in  the  manner  specifically 
alleged  (Brown  x.  Lakeman,  66  Mass.  [12  Cush.l  482 ; 
Law  V.  Franks,  Cheves  [8.  C]  9 ;  Combe  v.  Capron,  1 
M.  &  Rob.  398). 

Fourth.  A  nolle  prosequi  entered  before  the  trial  of 
an  indictment,  is  not  a  final  determination  of  anything. 
It  is  a  mere  declaration  that  the  prosecuting  officer 
does  not  intend  to  proceed,  which  he  can  revoke ;  and 
after  revocation  the  court  may  try  the  same  indictment. 

I.  It  is  not  a  judicial  determination,  but  the  mere 
act  of  the  prosecuting  attorney.  When  entered  by  the 
attorney-general,  the  court  has  no  power  to  interfere 
(Hegina  t>.  Allen,  1  Best  &  S.  850  ;  State  v.  Thornton, 
13  Ired.  \N.  (7.]  Law^  257;  Eex  «.  Benson,  1  Sid. 
423 ;  1  Yerd.  33 ;  People  v.  McLeod,  25  Wend.  482 ; 
State  v.  Smith,  49  N.  H.  155). 

II.  The  complainant  cannot  enter  a  nol.  pros.^  nor 
can  it  be  sustained  if  entered  by  the  clerk  of  the  crown 
at  his  request.    It  is  the  act  of  the  government,  never 
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permitted  by  the  court,  except  when  done  by  the  coun- 
sel for  the  government  (Regina  v.  Dnnn,  1  C.  &K. 
730 ;  Rex  v.  Cranmer,  1  Ld.  Raym.  721 ;  S.  C,  12 
Mod.  647 ;  Commonwealth  v.  Andrews,  2  Mass.  414). 

ni.  The  court  never  had  power  to  compel  the 
attorney-general  to  enter  a  nol.  pros.  An  applica- 
tion was  once  made  in  court  by  a  fanatic,  who  de- 
clared that  the  Lord  had  directed  him  to  require 
the  court  to  enter  a  noUe  prosequi^  to  which  the  chief- 
justice  answered,  "  Thou  art  a  lying  knave ;  for  the 
Lord  knows  very  well  that  the  attorney-general  only 
hath  power  to  enter  a  Tiolle  prosequi^  and  he  would 
never  have  sent  thee  to  court  on  such  an  errand." 
Nor  have  the  Revised  Statutes  of  this  State,  which  give 
to  the  courts  the  power  to  prevent  a  nol.  pros,  from 
being  entered  by  a  district-attorney,  given  them  any 
power  to  order  it  affirmatively.  They  have  a  simple 
veto  power  over  district-attorneys  in  this  respect ;  and 
over  the  attorney-general  they  have  no  power  at  all 
(People  V.  McLeod,  26  Wend.  482,  672). 

IV.  Where  the  attorney-general  enters  a  nol.  pros. 
there  is  no  order  or  judgment  (Sir  Colman  O'LoGHLEir, 
arguendo^  in  Regina  v.  Mitchell  [3  Cox  C.  C.  93],  with 
the  evident  concurrence  of  the  court  and  bar).  The 
practice  in  this  State,  which  has  arisen  since  the  Revised 
Statutes,  of  entering  an  order  permitting  a  noUe  prose- 
qui by  a  district-attorney  does  not  make  the  nolle 
prosequi  itself,  in  any  sense,  the  judgment  or  order  of 
the  court.  It  remains  just  as  it  was  before  the  Revised 
Statutes — a  mere  expression  of  the  intention  of  the 
prosecuting  officer  (See  Colby  Crim.  Law^  p.  268,  §  33 ; 
People  V.  McLeod,  26  Wend.  482). 

V.  The  form  given  in  all  the  books,  shows  this: 
*'The  said  C.  F.  R.,  attorney-general,  will  not  further 
prosecute  the  said  A.  B.  on  behalf  of  our  said  lady  the 
Queen  on  said  indictment.  Therefore,  let  all  further 
proceedings  be  altogether  stayed  here  in  court  against 
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him,  the  said  A.  B.,  iii)on  the  indictment  aforesaid" 
(ArchboUTs  Crim.  Plead.  107).  The  form  in  this 
State  is,  "  The  attorney-general  of  the  State  of  New 
York  saith  that  he  wiU  not  prosecute  further  on  behalf 
of  the  people  against  the  defendant"  {Barb.  Crim. 
Law,  369). 

VI.  It  does  not  absolutely  entitle  defendant  to  dis- 
charge from  custody.  That  can  only  be  effected  by 
order  of  court,  granted  or  not,  according  to  circum- 
stances (Regina  v.  Ridi)ath,  10  Mod.  152 ;  Dunham  "o. 
State,  9  Geo.  306  ;  State  v.  Lopez,  19  Mo.  254 ;  People 
t.  Porter,  4  Park.  Or.  624 ;  State  v.  Blackwell,  9  Ala. 
N.  8.  79 ;  State  v.  Haskett,  3  HUl  [S.  C]  96). 

VII.  And  it  cannot  operate  as  a  retraxit  or  dis- 
charge of  the  offense,  even  if  accompanied  by  an  agree- 
ment of  the  prosecuting  officer  that  it  shall  so  operate. 
Such  an  agreement  is  vXtra  vires  (State  v.  Lopez,  19 
Mo,  254). 

VIII.  And  further  proceedings,  even  by  new  indict- 
ment, taken  after  a  nol.  pros,  of  a  first  indictment,  are 
not  a  new  prosecution,  but  a  continuance  of  the  former 
prosecution,  both  within  the  statute  of  limitations, 
and  under  the  special  statutes  securing  prompt  indict- 
ment and  trial  to  every  one  accused  of  crime  (State  v. 
Howard,  15  Rich.  [8.  C]  Law,  274  ;  Commonwealth  v. 
Adcock,  8  Orait.  661). 

IX.  In  State  v.  Haskett  (3  Hill  {S.  C]  95),  the 
court  said:  "It  seems  to  have  been  thought  by  the 
presiding  judge  that  the  nolle  pros,  was  an  end  of  the 
case,  as  a  nonsuit  would  be  in  a  civil  action.  This  is 
a  mistake.  ...  It  neither  entitles  the  party  to  a 
discharge  from  custody,  nor  to  have  an  exoneration 
entered  on  his  recognizance." 

X.  It  is  not  only  no  bar,  but  is  at  any  time  revoc- 
able by  the  attorney-general,  and  a  new  warrant  of 
arrest  may  be  issued  upon  the  original  indictment, 
and  a  trial  had  thereon  {Colby  Crim.  Law,  268,  § 
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33 ;  fitate  v.  Thornton,  13  Ired.  [iT.  01]  Law,  256 ; 
State  V.  Thompson,  3  Hawks  \N,  01]  Law,  613 ;  State 
t>.  Nutting,  39  Mavrve,  359 ;  1  Bishop's  Grim.  Pro,,  §§ 
1159,  1160 ;  I  William  Saunders,  207  a ;  1  Whar- 
ton  Grim.  Law,'%  513).  1.  As  this  proposition  has 
been  questioned  in  one  or  two  treatises,  and  counsel  for 
plaintiff  declare  it  "exploded,"  we  will  consider  all  the 
cases  referred  to  in  opi)osition  to  it.  a,  Begiha  t. 
Allen  (1  Best  &  S.  850),  Is  only  an  authority  for  the 
proposition  that  the  attorney-general  has  absolute 
power  to  enter  a  nolle  prosequi,  notwithstanding  the 
court  might  disapprove  of  his  doing  so.  The  question 
whether  new  process  could  be  issued  on  the  indictment 
or  not,  was  not  before  them.  b.  Regina  v.  Mitchell  (3 
Cox  C.  C.  93),  has  no  bearing  upon  the  question.  The 
point  at  issue  was  whether  a  new  indictment  might  be 
found  upon  the  same  facts  after  the  former  had  been 
Tiol.  prossed.  The  court  held  that  it  might  be,  but  put 
its  decision  distinctly  upon  the  ground  that  any  num- 
ber of  indictments  might  be  found  upon  the  same  fel- 
ony, even  though  none  of  them  were  nol.  prossed.  So 
held  also,  in  Adcock's  case  (8  Oratt.  661,  682 ;  1  ChiUy 
Or.  Law,  446 ;  Foster  Or.  Law,  104-106).  2.  The 
decisions  in  this  country  are  uniform  and  explicit,  to 
to  the  effect  that  new  process  can  issue  upon  the  same 
indictment  after  the  entry  of  a  nol.  pros.  (State  v. 
Thornton,  13  Ired.  \_N.  C]  Law,  257 ;  State  v.  Thomp- 
son, 3  Hawks  [N.  C]  Law,  613 ;  State  v.  Nutting,  39 
Me.  359). 

XI.  The  cases  referred  to  by  plaintiff's  counsel  as 
authorities  to  the  contrary,  do  not  sustain  his  doctrines. 

Fifth.  It  has  long  been  settled  by  the  highest 
authority  that  malicious  prosecution  cannot  be  sus- 
tained where  the  original  prosecution  was  not  termin- 
ated except  by  nolle  prosequi. 

1.  This  was  first  decided  by  the  court  of  king's 
bench,  the  eminent  Chief  Justice  Holt  delivering  its 
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opinion  (Goddard  v.  Smith,  6  Mod.  262 ;  S.  C,  less 
folly  reported,  but  showing  the  actual  judgment  entered, 
1  Salk.  21 ;  S.  C.  stated  again,  saying  that  the 
court  held  that  if  there  had  been  a  plea  of  not  guilty, 
and  this  had  been  confessed  by  the  attorney-general, 
it  would  suffice.  This  illustrates  with  precision  the 
true  distinction.    11  Mod.  56). 

n.  *In  Massachusetts  a  judgment  for  malicious 
prosecution  being  reversed,  and  new  trial  ordered  upon 
other  grounds,  Shaw,  C.  J.,  with  the  concurrence  of 
the  court,-  took  occasion  to  say,  for  the  guidance  on  the 
new  trial,  that  the  action  could  not  be  sustained  upon 
evidence  of  a  tioI.  pros.j  that  defendant  must  be  fully 
acquitted  (Bacon  v.  Towne,  68  Mass.  [4  Oush.]  217, 
235). 

ni.  The  ruling  being  ohiter^  a  subsequent  action 
was  sought  to  be  maintained  upon  evidence  of  a  Tiol. 
pros.j  and  it  was  urged  that  the  dictum  should  not  be 
followed.  The  court,  Shaw,  C.  J.,  reviewing  the  whole 
question,  then  unanimously  held  that  it  was  well  set- 
tled (Parker  v.  Farley,  64  Mass.  [10  Cush.]  279). 

IV.  The  question  next  came  before  the  same  court 
upon  demurrer,  and  an  attempt  was  made  to  help  out 
the  cause  of  action  by  the  same  language  that  is  used 
in  the  present  case ;  namely,  an  allegation  that  the 
prosecution  was  "  terminated^ ^  by  the  entry  of  a  nolle 
prosequi.  To  this  the  defendant  demurred  generally, 
and  the  court  unanimously  sustained  the  demurrer 
(Brown  v.  Lakeman,  66  Mass.  [12  Cush.']  482). 

V.  The  same  rule  is  stated  to  be  the  law  by  the  text 
writers  of  the  highest  authority  (2  Oreenl.  JEv.  §  452 ; 
3  Phil.  Ev.  668  [marg.]  ;  2  Stark.  Eo.  906). 

VI.  And  recognized  in  other  cases  where  the  sub- 
ject has  been  incidentally  considered  (Shock  v.  Mc- 
Chesney,  4  Teates  [Pa.]  507;  State  v.  Haskett,  JRilei/ 
[8.  C]  97). 

Vn.  And  even  in  a  private  criminal  prosecution,  by 
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the  old  remedy  of  "api)eal  of  murder,"  &c.,  a  nonsuit 
was  not  snch  an  acquittal  that  the  defendant  conld 
recover  damages  against  the  abettors,  unless,  after  the 
nonsuit,  he  were  arraigned  at  the  king' s  suit  upon  the 
appeal,  and  acquitted  (3  Bac.  Abr.  Nonsuit,  6). 

Vin.  The  cases  cited  for  plaintiff  on  this  i>oint  do 
not  support  his  main  proposition,  and  seem  to  have 
been  quoted  in  his  brief  without  a  correct  apprehen- 
sion of  the  points  actually  decided  in  them.  He  says : 
"That  a  ifwlle  prosequi  is  sufficient  to  supjwrt  w 
action  for  malicious  prosecution  was  directly  and 
explicitly  decided  in  Yocum  v.  Polly,  1  B.  Mon.  358 ; 
Wood  V.  Chapman,  6  Blachf.  504 ;  Richter  v.  Koster, 
45  Ind.  440 ;  Driggs  v.  Burton,  44  Vt  124 ;  Rice  ?j. 
Ponder,  7  Iredi.  390 ;  Brown  v.  Randall,  36  Ccmn, 
56;  4  Am.  Bep.  35."  a,  Yocum  v,  PoUy  contained  a 
mere  dictum  on  this  question  (the  decision  being  for 
defendant),  and  even  that  dictum  goes  no  further  than 
to  hold  that  a  tvoI.  pros.,  entered  after  the  jury  i« 
impanueled  and  evidence  has  beeu  giveuy  may  be  suffi- 
cient, b.  Chapman  v.  Woods  decided  only  that  a 
not.  pros.y  followed  by  a,  Judgment  of  express  acquittal 
and  discharge^  would  sustain  the  action,  and  concedes 
distinctly  that  without  such  judgment  of  discharge  the 
not.  pros,  is  insufficient,  c.  Richter  v.  Koster,  without 
any  discussion  of  principle,  simply  follows  the  ruling 
in  Chapman  v.  Woods,  d.  Driggs  v.  Burton  simply 
held  that  where  a  magistrate  a  having  no  power  to  try, 
but  only  to  commit  the  accused  for  trial,  discharged 
him  upon  the  refusal  of  the  State's  attorney  to  proceed, 
the  prosecution  was  at  an  end.  The  court  are  careful 
to  recognize  the  distinction  between  that  case  and  the 
case  of  an  ordinary  nol.  pros,  under  an  indictment, 
and  intimate  their  approval  of  the  decisions  holding 
that  in  the  latter  case  no  action  will  lie.  e.  Rice  v. 
Ponder  has  not  the  slightest  reference  to  a  nol.  pros, 
f.  In  Brown  v.  Randall,  there  was  no  indictment j  and 
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there  was  and  could  be,  no  nolle  prosequi.  2.  Smith 
«.  Shackelford  (1  Ifott  A  McCordy  36)  contains  a  very 
distinct  expression  of  opinion  against  plaintiff's  view. 

8i:cth. — ^The  cases  holding  that  a  Tiolle  prosequi  is 
not  a  sufficient  basis  for  an  action  for  malicious  prose- 
cution are  strongly  supported  by  other  cases,  distinctly 
holding  that  a  mere  abandonment  of  a  prosecution  is 
not  sufficient  cause  (Pratt  t).  Page,  18  Wis.  337  ;  Rags- 
dale  V.  Bowles,  16  Ala.  62 ;  Gillespie  rt.  Hudson,  11 
Kans.  163  ;  Thomason  v.  Demotte,  9  Abb.  Pr.  24Si ; 
S.  C,  18  How.  Pr.  529 ;  Smith  v.  Shackleford,  1  Nott 
&  M.  [&  C]  36 ;  Heyward  t.  Cuthbert,  4  McCord,  354). 
It  was  said  in  Sinclair  v.  Eldred  (4  Taunt.  10),  that  there 
never  yet  had  been  a  case  where  the  mere  rwt  proceed- 
ing  was  held  sufficient. 

Seventh. — ^Our  doctrine  is  inferentially  supported  by 
a  large  class  of  cases  in  which  the  courts  have  been 
required  to  consider  whether  the  action  could  be  main- 
tained without  the  verdict  of  a  petit  jury.  1.  Thus  it 
is  held  that  where  the  original  prosecution  was  sub- 
mitted to  a  grand  jury  which  ignored  the  bill  and 
refused  to  find  an  indictment  against  the  now  plaintiff 
(whereupon  he  was  discharged),  this  is  a  sufficient 
acquittal,  being  a  complete  and  judicial  termination  of 
the  whole  prosecution  (Stewart  v.  Thomjyson,  61  Pa. 
St.  158 ;  Weinberger  v.  SheUy,  6  Watts  &  8.  \Pa.'\ 
336  ;  Gilbert  t).  Emmons,  42  III.  143). 

n.  But  in  order  to  sustain  an  action  upon  the  theory 
that  the  prosecution  was  terminated  by  the  action  of 
the  grand  jury,  the  plaintiff  is  bound  to  show  affirma- 
tively that  the  grand  jury  acted,  that  it  decided  the 
case  in  his  fovor,  either  by  affirmative  or  negative  action 
that  is  unmistakable,  and  that  he  was  discharged  from 
arrest,  by  order  of  the  court  (Walker  v.  Martin,  43  III. 
508 ;  Bacon  n.  Waters,  2  AZfe/i,  400 ;  Thomas  d.  Mc- 
Graffenreid,  2  Nott  &  M.  \8.  C]  143.  See  DriscoU  z?. 
McBumey,  2  Nott  &  M.  \S.  C]  54). 
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m.  Where  a  complaint  is  made  to  a  magistrate 
having  no  i)ower  to  try  the  cause,  but  only  power  to 
commit  or  discharge  the  accused,  the  dismissal  of  the 
complaint  and  discharge  of  the  accused  by  such  magis- 
trate is  a  complete  termination  of  that  prosecution, 
and  therefore  an  action  can  be  sustained  thereon  (Fay  v. 
O'Neill,  36  IT.  T.  11 ;  Secor  v.  Babcock,  2  Johns.  303 ; 
Sayles  v.  Briggs,  4 Mete.  [Mass.] 421 ;  Burkett t^.  Lanata, 
15  La.  Ann.  337 ;  Strauss  v.  Young,  36  Md.  246). 

IV.  We  have  already  i)ointed  out  that  this  ruling 
has  been  misconstrued,  in  one  or  two  instances,  into  an 
intimation  or  decision  that  the  action  might  be  main- 
tained upon  a  nolle  prosequi.  But  the  distinction  is 
entirely  clear,  and  it  is  recognized  by  the  cases. 

V.  Where  the  indictment  has  been  qudsTied  by 
judgment  of  the  court,  and  the  plaintiff  dischaiged 
therefrom  by  its  order,  there  is  a  complete  termination 
of  the  prosecution  (Hays  v.  Blizzard,  30  Ind.  457). 

YI.  It  will  be  seen  that  in  all  these  cases  there  was 
an  actual  decision  by  a  judge  or  jury  having  complete 
and  exclusive  control  of  the  prosecution,  by  which  the 
transaction  was  completely  terminated,  so  that  nothing 
more  could  be  done  under  it.  None  of  these  cases 
afford  any  ground  for  assuming  that  the  mere  action 
or  inaction  of  the  prosecutor  or  prosecuting  officer, 
unaccompanied  by  the  judgment  of  a  court,  or  the  ver- 
dict of  a  jury,  could  afford  any  ground  for  an  action 
for  malicious  prosecution. 

Eighth.  The  averment  in  the  complaint  that  the 
nol.  pros,  was  entered  at  the  request  of  the  defendant, 
and  in  opposition  to  the  will  of  the  plaintiff,  is  entirely 
immaterial,  and  cannot  affect  the  question  now  before 
the  court. 

I.  If  the  nol.  pros.y  when  entered,  is  an  absolute 
termination  of  the  prosecution,  the  plaintiff  would  have 
a  right  to  maintain  his  action,  even  though  it  had  been 
entered  against  the  will  of  the  defendant. 
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n.  If  the  nol.  pros,  does  not  in  its  own  nature  ter- 
minate the  action,  then  the  fact  that  defendant  requested 
it  to  be  entered  cannot  give  it  any  additional  force,  and 
cannot  make  it  a  termination  of  the  action,  when,  with- 
out that  request,  it  would  have  no  such  effect. 

m.  Thus  it  is  obvious  that  whether  the  defendant 
requested  or  opposed  the  entry  of  a  nol.  pros.,  its  effect 
npon  the  maintenance  of  this  action  must  be  exactly 
the  same. 

Ninth.  The  provision  of  2  R.  S.  728,  §  64,  giving 
to  district-attorneys  jx)wer  to  enter  ?i,  nol.  pros,  with  the 
consent  of  the  court,  does  not  in  the  least  affect  the 
question  here  to  be  considered,  nor  change  the  effect  of 
a  7U>1.  pros,  when  entered.  The  court  has  nothing  to  do 
with  a  Tiol.  pros,  except  to  grant  a  mere  i)ermission  to 
the  district-attorney  to  enter  if  he  sees  fit  to  do  so. 
The  nol.  pros. y  when  entered,  is  a  mere  act  of  the  dis- 
trict-attorney, and  in  no  sense  an  adjudication  or  order 
of  the  court,  which  has  no  power  to  compel  him  to 
enter  it  against  his  will  (People  v.  McLeod,  22  Wend. 
482,  672). 

Tenth.  On  general  principles  and  apart  from  author- 
ity, the  same  conclusion  must  be  reached.  Actions  for 
malicious  prosecution  are  looked  upon  with  disfavor 
(per  Holt,  C.  J.,  Savile?).  Roberts,  CartheWy  416 ;  Pan- 
toune  V.  Marshall,  Say.  162),  for  as  Lord  Camden  said, 
"Courts  wiU  be  cautious  how  they  discourage  men 
from  suing"  (Joslyn  v.  Wilcock,  2  Wilson,  202) ;  an 
expression  which  was  cited  with  ai)proval  by  the 
supreme  court  of  Massachusetts  (Cardival  v.  Smith,  109 
Mass.  168).  The  courts  extend  protection  to  suitors  in 
private  actions  against  unnecessary  harassment  by 
actions  for  malicious  prosecution  or  false  imprisonment, 
and  there  is  much  stronger  reason  for  doing  so  where 
prosecutions  are  dropped  for  the  public  benefit,  and  in 
the  name  and  under  the  control  of  the  State. 

I.  The  old  maxim  of  the  common  law  was  that  no 
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man  should  be  punished  for  suing  out  the  king's  writ, 
be  it  right  or  wrong  (Ward  v.  Evans,  1  Cotti.  190,  citing 
F.  N.  B.  429  b;  Co.  Lit.  a,  c).  And  while  this  rale  is 
modified,  the  courts  still  find  it  nece^ary  to  discourage 
actions  of  malicious  prosecution,  because  few  persons 
will  be  found  willing  to  perform  the  high  public  duty 
of  prosecuting  an  offender,  if  they  are  subject  to  lia- 
bility at  the  discretion  of  the  prosecuting  officer  by 
whose  act,  at  any  time,  the  prosecution  may  be  aban- 
doned (Hurd  V.  Shaw,  20  lU.  364). 

U.  The  protection  of  the  citizen  against  wrongful 
criminal  prosecutions  consists :  1.  In  the  requirement 
that  the  grand  jury  find  an  indictment  against  him  ;  8. 
In  his  right  toquash  it  if  illegal ;  3.  In  his  rights  when 
once  before  a  jury,  to  insist  on  a  verdict ;  and,  4.  In  the 
taact  that  in  the  intermediate  period  between  the  find- 
ing  and  impanneling  a  jury  the  discretionary  power  of 
district-attorney  to  abandon  or  stay  the  proceedings 
by  nol.  pros.y  cannot  be  exercised  without  leave  of 
court.  1.  Even  after  arraignment  before  the  jury,  the 
district-attorney  may  abandon  the  prosecution  against 
defendant' s  objection,  and  submit  to  a  verdict  for  defend- 
ant ;  but  he  cannot  nol.  pros.,  and  the  reason  is,  that 
a  defendant  then  has  a  right  to  have  the  prosecution 
determined  (Mount  v.  State,  14  Ohio,  295;  Newsom 
7).  State,  2  Kelly  lOeo.]  60).  2.  A  nol.  pros.,  en- 
tered after  the  jury  is  impanneled,  and  evidence  given, 
is  put  upon  a  very  different  footing  from  a  nol.  pros. 
entered  at  an  earlier  stage.  It  is  regarded  as  equiva- 
lent to  an  acquittal,  and  is  a  bar  to  a  new  indictment 
for  the  same  offense  (1  Bish.  Or.  LaWj  §  1016;  U. 
S.  V.  Shoemaker,  2  McLean^  114).  3.  And  it  is  ihe 
duty  of  the  court,  on  an  application  for  leave  to  nol 
pros.y  to  see  that  the  rights  of  the  defendant  are  pro- 
tected. 4.  To  sustain  the  action  upon  a  nol.  pros. 
would  be  tol)ut  every  complainant  to  the  peril  of  an 
action  for  malicious  prosecution,  unless  he  succeeds 
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not  only  in  satisfying  the  legal  judgment  of  the  grand 
jury  (and  also  of  the  court  and  x>etit  jury  if  the  cause 
oomes  to  trial),  but  also  the  discretion  of  the  prosecut- 
ing officer,  a  discretion  which  the  court  will  not  over- 
role  at  the  instance  of  the  complainant,  and  which  can 
not  be  reviewed  (Regina  v.  Allen,  1  Best  &  S.  650 ; 
Rex  V.  Benson,  1  Sid.  423 ;  State  v.  Smith,  49  iV:  ^. 
155 ;  People  v.  McLeod,  25  Werui.  482). 

ILL  It  is  the  uniform  practice  when  arrest  in  a  civil 
case  has  been  obtained,  but  not  maliciously,  or  upon 
taiae  pretenses,  to  make  it  a  condition  of  discharging 
the  order,  that  the  defendant  shall  stipulate  not  to 
bring  any  action,  on  account  of  the  arrest,  against  the 
plaintiflf  (Bank  of  U.  S.  v.  Jenkins,  18  Johns.  303,  308 ; 
Brophy  v.  Rodgers,  7  iVl  Y.  Leg.  Obs.  162 ;  Northern 
Baiboad  Company  of  Prance  v.  Carpentier,  4  Abb.  Pr. 
47,  63 ;  Merchants'  Bank  of  New  Haven  v.  Dwight,  13 
Eaw.  Pr.  366,  371 ;  Bigney  v.  Tallniadge,  17  Id.  666, 
668). 

IV.  A  fortiori  the  State  should  have  power  to  pro- 
tect complainants  for  public  offenses  from  a  similar 
ajonoyance.  When  a  prosecution  has  been  conducted 
as  far  as  an  indictment,  there  is  a  presumption  of 
probable  cause  so  strong  as  abundantly  to  justify  a  re- 
fusal to  listen  further  to  the  controversy,  even  if  the 
oiminal  proceedings  are  stopi)ed.  The  prosecutor 
must,  before  he  has  carried  his  case  thus  far,  have  con- 
vinced both  the  district-attorney  and  the  grand  jury 
that  his  motives  were  good,  that  the  accused  party  was 
probably  guilty,  that  the  public  good  required  an  in- 
vestigation of  the  case,  and  that  the  prosecution  served 
public  and  not  private  ends.  Under  our  system,  in 
which  practically  every  nolle  prosequi  is  entered  with 
the  concurrence  and  approval  of  the  court  (since  the 
attorney-general  rarely  interferes),  the  noUe  prosequi 
is  either  entered  at  the  request  of  the  prisoner  (in 
which  case  he  certainly  has  no  right  to  complain),  or  if 
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it  is  entered  against  Ms  wUl,  it  is  done  because 
the  district-attorney,  who  is  a  sworn  and  impar- 
tial officer  representing  only  the  pnbUc  interest,  is 
satisfied  that  the  pnblic  good  does  not  require  the 
prosecution  to  proceed  farther;  and  because  the 
court,  which  is  still  more  impartial,  is  also  satisfied 
that  such  a  proceeding  will,  ui)on  the  whole,  promote 
the  ends  of  justice.  There  is  no  other  proceeding  by 
which  the  district-attorney  and  the  court  together  can 
prevent  the  bringing  of  spiteful  and  unfounded  actions 
for  malicious  prosecution.  If  this  proceeding  does  not 
prevent  such  actions  from  being  brought,  then  the  public 
interest  clearly  demands  that  some  form  of  proceeding 
should  be  invented  for  that  purpose,  for,  at  the  present 
day,  the  unwillingness  of  private  citizens  to  prosecute 
public  oflfenses  is  one  of  the  crying  evils  of  the  time ; 
and  it  is  an  evil  which  will  be  greatly  increased  if  it  is 
impossible  for  the  public  authorities  to  protect  citizens 
from  further  annoyance  when  indictments  cannot  be 
pressed  on  account  of  technical  or  substantial  difficul- 
ties. Thus  it  is  a  very  common  occurrence  for  wit- 
nesses to  run  away  or  die  after  indictments  have  been 
found,  and  so  to  make  conviction  impossible,  although 
no  moral  doubt  of  guilt  exists.  Must  the  complainants 
in  all  such  cases  be  necessarily  subjected  to  the  annoy- 
ance and  expense  of  actions  for  malicious  prosecution, 
themselves  malicious,  and  instituted  only  for  the  pur- 
pose of  extortion  ?  Is  our  law  so  defective  that  there 
is  no  power  in  the  court,  or  the  prosecuting  officers,  or 
both  combined,  to  give  protection  in  such  a  case  i  We 
insist  that  it  is  not ;  and  that  the  entry  of  a  Tiolle  pro- 
sequi has  always  been  considered  to  afford  such  relief. 
Certainly  it  has  always  been  taken  for  granted  in  this 
State  that  it  was  a  bar  to  an  action  for  malicious  pros- 
ecution ;  and  the  common  sense  of  the  entire  profession 
for  a  hundred  years  in  this  State,  and  for  two  hundred 
years  in  England,  has  acquiesced  in  this  conclusion. 
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V.  The  American  law  has,  on  grounds  of  public 
policy,  transferred  both  the  re8ix>nsibility  for,  and  con- 
trol of,  criminal  prosecutions  to  a  grand  jury  and 
State's  attorney.  1.  Our  law  allows  no  "criminal  in- 
formations"  (as  in  England).  No  man  can  be  accused 
by  indictment,  except  on  the  oaths  of  the  grand  jury  ; 
and  the  issue  thus  raised  should  not  be  tried  in  a  pri- 
vate suit  for  damages  until  tried  before  a  petit  jury  by 
the  State.  2.  The  State's  attorney  has  the  sole  power 
to  prosecute ;  and  private  counsel  have  no  power  to  de- 
termine whether  thiB  prosecution  shall  proceed  or  not. 
3.  Under  this  system,  the  function  of  the  citizen  is  that 
of  informer  and  witness — ^not  in  any  proi)er  sense  that 
of  prosecutor.  The  designation  "prosecutor,"  some- 
times used,  is  borrowed  from  the  English  law,  as  a  tra- 
ditional designation  merely.  4.  It  results  from  these 
features  of  our  criminal  procedure,  that  the  pubUc  in- 
terest and  right  should  be  protected  or  finally  barred, 
before  the  indictment  can  be  questioned  in  a  private 
action. 

VI.  The  fact  that  there  is  no  precedent  for  such  an 
action,  when  there  must  have  been  many  occasions  for 
bringing  it,  if  maintainable,  is  a  strong  alignment 
against  it  (Anthony  v.  Slaid,  11  Mete.  (Mass.)  291 ; 
Wellington  v.  Small,  3  Gush.  {Mass.)  148 ;  Seehom 
V.  Darwin,  1  Const.  S.  C.  196 ;  Webb  v.  Rome,  &c.  R. 
R.  Co.,  49  i)r.  r.  426 ;  Witterbottom  v.  Wright,  10  M. 
&  W.  109). 

Vn.  This  is  not  an  action  on  ** new  facts"  within 
the  exception  to  the  foregoing  rule.  It  is  attempting 
to  establish  a  new  principle  within  the  rule  (See  Pasley 
t).  Freeman,  3  T.  JR.  63,  per  Ashubst,  J.). 

Vni.  To  the  maxim  that  "every  wrong  should 
have  a  remedy"  we  reply:  1.  This  maxim  is  always 

*  See  also  Ryan  v.  N.  T.  Central  R.  R.  Co.,  85  N.  T.  210,  and 
cases  there  cited;  and  Penn.  R.  R.  Co.  v,  Kerr,  62  Penn,  8t.  858; 
Voae  9.  L.  &  C.  Co.,  2  K  d  2f.  728,  784. 
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limited.  2.  It  is  quite  clear  that  there  is  another  rem- 
edy of  a  more  efficient  character ;  for  a  malicious  pros- 
ecution cannot  be  sustained  ^thout  perjury,  and  for 
j)erjury  there  is  an  unquestionable  and  effective  rem- 
edy in  the  way  of  criminal  prosecution.  If  it  is  said 
that  this  does  not  afford  relief  in  damages  for  a  great 
wrong,  we  answer,  that  if  the  original  prosecution 
should  be  made  successful  by  means  of  perjury,  that 
would  be  a  stUl  greater  wrong,  and  yet  it  is  indisput- 
able that  for  this  wrong  no  damages  can  be  recovered 
(Smith  V.  Lewis,  3  Johns.  157,  and  cases  cited ;  Bost- 
wick  V.  Lewis,  2  Day,  447  ;  Monroe  v.  Maples,  1  Haot^ 
653.  And  see  Willington  v.  Steams,  1  PecJkj  497,  500 ; 
Eyres  v.  Sedgwick,  Oro.  Jac.  601 ;  Rex  v.  Best,  6  Mod. 
137,  185 ;  Phelps  v.  Steams,  4  Gray^  105). 

IX.  It  is,  therefore,  not  at  all  unreasonable  that 
when  a  less  wrong  has  been  committed,  to  wit,  a  mere 
prosecution  not  resulting  in  an  unjust  conviction,  the 
court  and  the  prosecuting  officer  together  should  have 
a  discretion  to  suspend  the  proceedings  in  such  man- 
ner as  to  require  the  party  claiming  to  be  injured  to 
proceed  by  way  of  a  criminal  prosecution  itself,  instead 
of  by  a  civil  suit.  If  it  is  said  that  stronger  iMX)of  is 
required  upon  an  indictment  for  perjury  that  in  ui 
action  for  damages,  the  answer  to  that  is,  that  it  is  so 
much  the  more  reason  for  requiring  one  who  prosecutes 
against  the  judgment  of  the  court  and  the  district- 
attorney,  to  adopt  that  form  of  proceeding.  He  ought 
to  make  his  case  clear,  beyond  the  shadow  of  a  doubt, 
in  order  to  justify  his  bringing  any  case  into  court 
xmder  such  circumstances. 

JSleventh.  Even  if  the  doctrine  of  the  cases  cited  on 
the  part  of  the  plaintiff  from  Indiana  courts  should  be 
accepted  as  law,  yet  the  plaintiff  has  not  brought  himself 
within  the  range  of  those  decisions,  because  there  a 
judgment  discharging  the  plaintiff  fi'om  the  indictment 
was  specially  pleaded,  and  here  there  is  no  such  alle- 


ABBOTTS    NEW   CASES.  238 


Moulton  «.  Beecher. 


gation.  I.  The  discharge  does  not  follow  as  a  legal 
inference  from  the  fact  of  the  entry  of  a  nol.  pros.^  and 
it  is  indispensable  that  the  discharge  should  be  pleaded 
(State  V.  Howard,  15  Rich.  Law,  274,  280 ;  State  v. 
Lopez,  19  Mo.  254 ;  State  v.  Haskett,  3  Hill  8.  01,  96  ; 
See  Chapman  v.  Woods,  6  BlacJcf.  504). 

n.  Mills  V.  McCoy  (4  Cow.  410),  and  Murray  v. 
Lackey  (2  Murphy  [iT.  C]  368),  were  cited  on  plain- 
tijBPs  brief  as  holding  that  "  entry  of  a  nolle  prosequi 
being  an  end  of  the  prosecution,  the  defendant's  dis- 
charge follows  as  a  legal  consequence."  Neither  case 
contains  such  a  ruling.  In  Mills  v.  McCoy,  the  accused 
had  been  acquitted  by  verdict.  In  Murray  v.  Lackey, 
the  accused  had  been  discharged  by  operation  of  law, 
and  there  was  no  nol.  pros,  in  the  case. 

By  the  Cottbt. — ^Babnabd,  J. — It  was  essential  to 
the  maintenance  of  this  action  that  the  complaint 
should  aver  that  the  criminal  prosecution  alleged  to 
have  been  instituted  and  prosecuted  by  defendant 
against  the  plaintiff,  has  been  terminated  in  favor  of 
the  plaintifF.  This  averment  has  no  reference  to  the 
merits.  It  is  a  rule,  doubtless,  based  upon  the  impro- 
priety of  i)ermitting  such  an  action  while  the  prosecu- 
tion complained  of  was  proceeding  to  final  adjudication 
in  the  proper  court.  It  would  be  unseemly  to  i)ennit 
an  action  for  malicious  prosecution,  which  might  be 
presented  for  trial  before  the  action  on  which  it  was 
based  was  tried,  and  still  more  unseemly  to  permit  the 
action,  after  the  proper  court  had  determined  the  par- 
ticular prosecution  complained  of,  in  favor  of  the  party 
who  brought  the  same. 

After  it  is  established  that  the  action  for  malicious 
prosecution  may  be  brought,  the  fact  of  the  termination 
of  the  prosecution,  on  which  the  action  rests,  has  no 
farther  relevancy.    The  plaintiff  must  then  prove  that 
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the  prosecution  was  institated  by  the  defendant  against 
the  plaintiff  without  probable  cause,  and  maliciously. 

The  prosecution  complained  of  in  this  action  as 
falsely  and  maliciously  made,  was  a  criminal  prosecu- 
tion. The  plaintiff  avers  that  the  defendant  falsely 
accused  him  of  a  criminal  libel,  and  that  he  made  the 
accusation  maliciously.  The  criminal  charge  resxdted 
in  an  indictment,  and  the  complaint  avers  that  the 
prosecution  thereof  has  been  terminated  in  plaintiffs 
favor  by  the  entry  of  a  nolle  prosequi^  on  motion  of  the 
district-attorney  of  the  county  where  the  indictment 
was  pending  and  triable,  and  with  leave  of  the  court ; 
that  the  motion  was  made  ''after  consulting  with  de- 
fendant, and  in  compliance  with  his  request."  I  think 
this  was  a  sufficient  averment  of  the  termination  of  the 
criminal  charge  in  favor  of  the  plaintiff.  The  district- 
attorney  of  Kings  county  was  charged  with  the  duty 
of  the  prosecution.  The  defendant  made  his  complaint 
with  reference  to  this  fact.  The  district-attorney,  at 
the  i*equest  of  the  defendant,  asked  the  court  for  leave 
to  abandon  the  prosecution  of  the  criminal  charge 
against  the  plaintiff,  and  the  court  granted  the  motion, 
and  the  final  order  is  entered.  What  is  needed  further 
to  sustain  the  averment  that  the  particular  charge  on 
which  the  action  is  brought,  is  ended  and  in  favor  of 
the  plaintiff  1  He  asks  for  a  trial,  and  the  court  and 
district-attorney,  with  defendant's  concurrence,  instead 
of  a  trial,  order  the  entry  of  a  nolle  proseqvi  on  the  in- 
dictment. In  other  words,  the  district-attorney  asks 
leave  to  abandon  the  prosecution,  and  the  court  says 
he  may.  If  the  action  complained  of  as  malicious  had 
been  a  civU  action,  an  averment  that  a  plaintiff  had 
asked  leave  of  the  court  to  abandon  it,  and  that  such 
leave  had  been  granted,  would  have  been  sufficient. 
The  district-attorney  acts  for  the  people  in  criminal 
cases,  except  that  he  must  have  leave  of  the  court  to 
enter  the  nolle  prosequi.    Where  this  leave  is  obtained 
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and  the  order  is  entered,  it  is  a  record  promise  by  the 
people,  that  the  indictment  will  be  no  further  prosecuted. 
I  think  the  judgment  at  special  term  should  be 
reversed,  and  the  demurrer  overruled,  with  costs. 

GiLBEBT,  J.,  concurred. 

September^  1876.    Motion  to  change  place  of  trial. 

Defendant  served  a  verified  answer  admitting  that 
he  went  before  the  grand  jury  ajid  there  testified  that 
certain  criminal  libels  upon  him  were  false  ;  also  deny- 
ing he  ever  requested  a  nol.  pros.  The  answer  also  put 
in  issue  all  the  other  allegations  of  the  complaint,  and 
averred  the  truth  of  said  testimony,  and  that  the  pros- 
ecution was  on  reasonable  and  probable  cause.  Defend- 
ant subsequently  moved  to  change  the  place  of  trial  to 
some  northern  county  of  the  State,  because  a  fair  and 
impartial  trial  could  not  be  had  in  Kings.  The  main 
groxmds  stated  on  the  moving  affidavits  were  the  diffi- 
culty of  obtaining  jurors  who  had  not  formed  an  opin- 
ion one  way  or  the  other,  by  reason  of  the  prolonged 
trial — ^nearly  six  months  in  duration — ^in  the  action  of 
Tilton  against  the  same  defendant ;  and  by  reason  also 
of  "statements,"  "interviews,"  &c.,  emanating  from 
the  present  plaintiff,  and  published  in  the  journals  in 
New  York  and  Brooklyn. 

Before  the  motion  was  heard,  plaintiff,  under  his 
right  to  amend  once  as  of  course,  served  an  amended 
complaint,  changing  the  place  of  trial  to  New  York. 

The  motion  came  on  to  be  heard  at  special  term  in 
Kings  county, 

Mr.  Pryor  took  the  preliminary  objection,  that  the 
amendment  changed  the  place  of  trial  to  New  York, 
and  that  no  motion  could  therefore  heard  in  Kings. 

Mr.  STiearTnaUy  for  the  motion,  cited  Toll  t).  Crom- 
well, 12  H<yw.  Pr.  79 ;  and  insisted  that  the  rights  of  a 
moving  party  could  not  be  defeated  by  such  a  device. 


236  ABBOTTS    NEW   CASES. 


Honlton  «.  Beecher. 


Citmg  People  v.  Potter,  47  JV.  T.  876 ;  People  v. 
Draper,  15  Id.  632  ;  People  v.  Gaul,  44  Barb.  98 ;  Peo- 
ple V.  Utica  Ins,  Co.,  16  Johns.  358 ;  Jackson  v.  Collins, 
3  Cow.  89;  Dresser  v.  Brooks,  3  Barb.  429.  The 
question  is  not  of  jurisdiction;  there  is  but  one 
supreme  court,  and  the  action  is  in  one  county  as  truly 
as  in  the  other  (Blackmar  «.  Inwager,  5  Sow.  Pr.  367; 
Tracy  7>.  Tallmadge,  1  Abb.  Pr.  460 ;  Anon.,  10  Haw.  Pr. 
353  ;  Matter  of  7th  Avenue,  29  Id.  180) ;  and  an  order 
made  in  a  wrong  county  would  be  merely  irr^ular 
(Geller  v.  Hoyt,  7  Id.  265 ;  Wells  x.  Jones,  2  Abb.  Pr. 
20 ;  disapproving  dicta  in  Bangs  v.  Selden,  13  How. 
Pr.  163  ;  Harris  v.  Cl^rk,  10  Id.  415).  Want  of  juiis- 
diction  cannot  be  alleged  of  interlocutory  proceedings 
in  an  action  of  which  the  court  has  jurisdiction  (D'lver- 
nois  V.  Leavitt,  8  Abb.  Pr.  59). 

Dykman,  J.— [Stated  the  facts,  and  reviewed  Toll 
t.  Cromwell,  where  the  court  held  that  an  amendm^t 
so  made,  changing  the  place  of  trial  from  a  county  in 
which  neither  party  resided,  to  that  of  plaintiff's  resi- 
dence, superseded  the  motion  to  change  to  defendant's 
residence,  so  &tr  as  it  was  founded  on  the  objection 
that  the  original  county  was  not  the  proi)er  one,  but 
did  not  supersede  it  so  far  as  it  was  based  on  conven- 
ience of  witnesses ;  and  proceeded  as  follows :] — ^That 
conclusion  was  right  for  this  reason :  When  the  amend- 
ment  was  made,  the  defendants,  by  the  proceedings 
already  had  in  the  action,  had  the  right  to  have  the 
place  of  trial  changed,  not  only  from  Albany,  but  also 
from  Schenectady  county :  and  the  papers  upon  which 
the  motion  was  founded  showed  it.  The  plaintiff  could 
not  prejudice  that  right  by  the  amendment  of  his  com- 
plaint. And  therefore  it  was  proper  to  hear  and 
grant  the  motion.  Such  is  not  the  case  here,  for  the 
defendant,  at  the  time  of  the  amendment,  had  secured 
no  rights  by  any  proceedings  already  had,  to  have  the 
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place  of  trial  changed  from  the  city  and  county  of  New 
York. 

Aa  the  case  is  not  analogous  to  the  one  under  con- 
sideration,  it  is  obvious  that  it  is  not  an  authority  for 
the  defendant.  On  the  contrary,  as  the  case  holds  that 
the  amendment  of  the  complaint  deprived  the  defend- 
ant of  the  first  ground  of  his  motion,  it  is  an  authority 
in  favor  of  the  plaintiff  on  this  question. 

The  distinction  intended  to  be  made  now  is  this  : 
The  place  of  trial  in  this  action  is  now  the  city  and 
county  of  New  York.  At  the  time  the  motion  was 
noticed  the  place  of  trial  was  the  county  of  Kings,  and 
the  motion  was  properly  noticed  for  that  county.  Now, 
as  the  plaintiff*  s  right  to  amend  his  complaint  must  be 
without  prejudice  to  the  proceedings  already  had,  the 
motion  might  still  be  made  and  heard  in  Kings  county, 
if  the  grounds  on  which  the  motion  is  based  were  ap- 
plicable to  the  city  and  county  of  New  York,  and  the 
place  of  trial  could  be  removed  on  these  grounds.  As 
it  cannot  be  so  removed,  and  as  no  proceedings  already 
had  entitle  the  defendant  to  a  removal  of  the  place  of 
trial  to  the  city  and  county  of  New  York,  the  motion 
cannot  be  heard  in  the  county  of  Kings. 

The  preliminary  objection  is  therefore  sustained,  and 
the  defendant  must  have  leave  to  make  his  motion  in 
New  York. 


Defendant  then  obtained,  in  New  York,  an  order  to 
show  cause  why  the  motion  already  made  in  ELings 
should  not  be  granted. 

Mr.  STiearmanj  and  A.  J.  Vanderpoel  and  John  L. 
SiUj  for  the  motion. 

S,  W.  FvUerton  and  R.  A.  Pryor^  opposed. 

Westbrook,  J. — This  action  is  for  malicious  prose- 
cution.   The  complaint  charges  the  defendant  with 
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falsely  and  maliciotisly,  and  without  probable  cause, 
procuring  the  indictment  of  the  plaintifl  by  a  grand 
jury  of  Kings  county  for  the  publication  of  certain  al- 
leged criminal  libels  upon  the  defendant.  It  is  con- 
ceded that  the  alleged  libelous  publication  related  to 
the  well  known  accusations  of  Mr.  Theodore  Tilton 
against  the  defendant,  and  that  this  trial  will  involye 
the  same  issue  with  that  of  Tilton  against  Beecher, 
which,  though  continued  for  several  months,  resulted  in 
the  disagreement  of  a  jury  in  the  city  court  of  Brook- 
lyn, and  also  with  that  which  has  so  long  agitated  the 
public  mind  by  discussions  in  the  public  pax>ers,  and 
by  trial  in  ecclesiastical  courts. 

The  place  of  trial  originally  designated  in  the  com- 
plaint was  the  county  of  Kings,  the  locality  in  which 
both  parties  resided  during  the  time  of  the  alleged  oc- 
currence of  the  events  to  which  the  issues  of  the  action 
relate,  and  in  which  they  are  charged  to  have  trans- 
pired. When,  however,  notice  of  motion  to  change  the 
place  of  trial  from  the  county  of  Kings  to  one  more  re- 
mote from  the  residence  of  the  jyarties  was  given,  the 
plaintiff,  by  an  amendment  of  his  complaint,  sought  to 
remove  it  from  the  city  of  Brooklyn  to  the  city  of  New 
York,  as  was,  perhaps,  his  technical  right  to  do,  thus 
seeking  to  prevent  the  court,  upon  the  motion  then  no- 
ticed, from  exercising  its  own  indei)endent  judgment  as 
to  the  place  best  fitted  to  try  the  action  with  impartial- 
ity and  fairness  to  both  parties. 

As  notice  of  the  present  motion  had  already  been 
given  when  the  amended  complaint  which  seeks  to 
change  the  place  of  trial  was  served,  and  as  the  Code 
(section  172)  provides  that  such  an  amendment  shall  be 
without  prejudice  to  the  proceedings  already  had,  it 
follows  that  the  court  must  exercise  its  own  judgment 
in  the  selection  of  a  place  of  trial,  and  that  the  action 
of  the  plaintiff  in  making  such  change  can  not  defeat 
the  motion  of  which  notice  was  given  or  the  discretion 
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of  the  court  as  to  the  propet  place  of  such  trial  (Toll  v. 
Cromwell,  12  Bow.  Pr.  79).      It  is  true  that  the  plain- 
tiflf,  by  the  amendment  of  his  complaint  has  exercised  a 
l^al  technical  right,  but  as  such  right,  by  the  language 
of  the  statute  authorizing  it,  can  not  "prejudice  .  .  . 
proceedings  already   had,"   it  is  not  seen  how   the 
change  made  can  have,  on  the  disposition  of  this  mo- 
tion, any  other  or  greater  effect  than  if,  without  the 
semce  of  an  amended  complaint,  the  plaintiff  in  open 
court  had — conceding  the  county  of  Kings  not  to  be 
the  proper  place  for  trial — offered  to  consent  to  an  or- 
der transferring  it  to  the  city  of  New  York.    If  the 
amendment  is  to  have  a  greater  effect  than  this,  the 
proceedings  in  the  action  are  prejudiced  thereby ;  for 
by  those  already  had,  the  court  was  empowered  to  de- 
cide whether  or  not  the  county  of  Kings  was  a  proper 
place  for  the  trial  of  the  action,  and  if  not,  what  was 
the  proper  county  for  such  trial,  which  right  of  judg- 
ment, fairly  committed  to  the  court  by  the  proceedings 
in  the  action,  is  taken  away  if  the  amendment  to  the 
complaint  is  to  have  any  other  effect  than  that  which 
has  been  stated.    Whilst  the  letter,  then,  of  the  stat- 
ute giving  the  right  to  amend  is  conceded,  it  can  only 
be  conceded  in  the  very  language  thereof,  and  that  re- 
quires us  to  judge  and  decide  this  motion  upon  the 
pleadings  as  they  then  stood,  and  upon  the  place  of  trial 
as  then  fixed.    Any  other  construction  ignores  plain 
words,  and  enables  a  party  to  divest  a  court  of  the  dis- 
cretion to  fix  the  place  of  trial,  having  due  regard  to 
the  administration  of  justice,  with  which  it  was  fairly 
intrusted. 

Treating  this  motion,  then,  as  it  stood  when  notice 
thereof  was  originally  given,  and  which,  by  the  action 
of  the  Brooklyn  Si)ecial  Term  and  the  order  to  show 
cause,  is  now  here  to  be  heard,  two  questions  are  pre- 
sented— ^Ist.  Can  a  fair  and  impartial  trial  be  had  in 
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Kings  Connty  1  and,  2nd.  If  it  can  not,  to  what  eoonty 
BhaU  the  place  of  trial  be  changed  I 

Apart  from  the  positive  testimony  of  many  affida- 
vits contained  in  the  moving  papers,  showing  that  the 
condition  of  public  feeling  in  the  county  of  Kings  is 
such  as  to  make  the  obtainment  of  an  impartial  jury 
therein  imjKx^ble,  and  the  partial  admission,  at  least, 
of  the  truth  thereof,  which  the  service  of  the  amended 
complaint,  designating  the  county  of  New  Tork  as  the 
place  of  trial,  implies,  it  is  apparent — ^from  the  prami- 
nent  positions  of  the  parties  concerned  in  the  cbaiges, 
the  very  wide  and  continued  discussion  of  the  matters 
involved  by  the  public  press  for  a  period  of  over  two 
years,  a  long  and  exhausting  trial  of  the  action  of  Hi- 
ton  against  Beecher,  held  in  the  city  of  Brooklyn,  con- 
tinuing six  months,  its  proceedings  reported  day  by 
day  in  the  public  press,  read  by  every  one,  and  continu- 
ally and  with  feeling  discussed,  such  trial  resulting  in 
the  disagreement  of  the  jury,  and  the  various  ecclesias- 
tical investigations,  also  duly  chronicled  by  the  press— 
that  the  obtainment  of  a  fair,  impartial  and  intelligent 
jury  in  the  county  of  Kings  would  be  an  impossibiUty. 
In  addition  to  this,  a  trial,  had  upon  the  very  spot  of 
the  difficulties,  surrounded  by  the  warm  and  bitter  par- 
tizans  of  both  parties,  whose  feelings  would  be  made 
known  in  the  court  room  and  elsewhere,  and  the  com- 
ments of  the  press  to  be  read  by  the  jury,  would  be  so 
influenced  by  outside  surroundings  and  influences  as  to 
make  the  jurors  sharers  in  these  feelings,  and  partizans 
in  the  struggle,  rather  than  calm  and  impartial  search- 
ers for  truth. 

Manifestly  then,  to  my  mind,  the  trial  should  not 
take  place  in  the  city  of  Brooklyn,  and  the  motion  for 
a  change  of  the  venue  was  fully  justified.  There  is 
another  reason  also,  which  is  to  my  mind  a  very  con- 
trolling one  in  determining  to  change  the  place  of  trial, 
and  that  is  that  the  plaintiff  has  written,  or  caused  to 
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be  written,  from  time  time  to  time,  in  the  newspapers, 
very  elaborate  and  carefully  prepared  communications 
to  establish  the  alleged  immoral  conduct  and  life  of  the 
defendant.  It  is  but  fair  to  the  plaintiff  to  assume 
that  these  articles  were  written  and  published  for  the 
express  and  only  purpose  of  inducing  the  public  to  be- 
lieve in  the  guilt  of  Mr.  Beecher.  To  think  otherwise, 
and  to  ascribe  to  the  plaintiff  no  motive  whatever  in 
such  publications,  is  to  insult  his  intelligence  by  sup- 
posing that  he  would  perform  great  labor  and  in- 
cur considerable  expense  for  no  purpose  whatever. 
Many  thousand  copies  of  these  papers  were  circulated 
in  the  cities  of  New  York  and  Brooklyn,  and  it  is  but 
reasonable  to  believe  that  such  communications  have 
had  more  or  less  influence  upon  public  opinion.  If 
twelve  intelligent  men  can  be  found  in  the  county  of 
Kings,  who  can,  as  jurors,  try  the  issues  in  this  action 
withfineedom  from  previously  formed  opinions,  then 
they  exist  in  spite  of  the  efforts  of  the  plaintiff,  who 
certainly,  if  he  has  not  sought  to  influence  the  result  of 
this  particular  action,  has  at  least  endeavored  generally 
to  mould  public  sentiment  against  the  defendant  in  con- 
nection with  the  alleged  transactions  out  of  which  this 
action  springs.  It  does  not  become  a  party  who  has 
done  this  to  say.  My  efforts  have  been  ineffectual, — they 
produced  no  effect.  It  certainly  is  not  unjust  to  hold 
that  a  cause  should  not  be  tried  in  a  locality  the  general 
sentiment  of  which  one  of  the  parties  to  the  action  has 
sought,  by  api)eals  through  .the  public  press,  to  control, 
and  which  he  has  himself  selected  as  a  place  of  trial. 
The  fairness  of  a  trial  should  be  above  and  beyond  sus- 
picion, and  no  court  should  allow  a  trial  by  a  jury  of  a 
vicinage  the  general  opinion  and  belief  of  which,  upon 
the  matters  involved  in  such  trial,  either  party  has  in- 
dustriously*  through  newspapers,  sought  to  form.  To 
do  this  would  simply  encourage  parties,  in  advance  of 
actual  trial,  to  create  prejudice  and  bias,  in  the  hope  of 

Vox-.  L— 16 
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benefit  to  follow  from  a  l^;al  investigation  before  men, 
8ome  of  whom,  at  least,  might  have  obtained  their  views 
and  judgments  of  a  cause  elsewhere  than  in  the  court- 
room. The  administration  of  justice  should  be  sub- 
jected to  no  such  hazard,  and  the  party  who  is  inoon- 
yenienced  by  a  determination  that  it  shall  not  be,  can 
only  blame  the  indiscretion  which  induced  him  to  sub- 
mit his  case  to  the  general  public,  with  all  possible  art 
and  skill,  in  advance  of  its  legal  presentation  in  tiie 
mode  and  manner  established  by  law.  The  proper 
guarding  of  a  trial  by  jury  requires  a  change  of  the  lo- 
cality fixed  by  the  plaintiff.  If  a  Mr  and  impartial  one 
then  be  impossible,  it  is  a  contingency  only,  and  eidsts 
in  spite  of  efforts  to  the  contrary,  to  the  hazard  and  un- 
certainty of  which  no  cause  should  be  subjected  (Peo- 
ple Ti.  Webb,  1  HiU^  179 ;  People  ^.  Long  Island  R  B. 
Co.,  16  Him,  Pt.  106-111). 

In  the  selection  of  a  place  of  trial  for  this  action 
other  than  that  of  Kings  county,  the  fact  that  the 
plaintiff  has  already,  by  the  service  of  an  amended 
complaint,  transferred  it  to  the  city  of  New  York,  has 
not  been  overlooked.  As  already  stated,  such  selection 
cannot  influence  this  motion  any  more  than  an  offer 
upon  the  argument  to  locate  it  there  could  do.  When 
notice  of  the  present  motion  was  given  the  place  of  trial 
was  Kings  county.  That  motion  could  not  be  in  any 
way  prejudiced  by  the  amended  complaint.  It  gave  to 
the  court  full  discretion  to  fix  the  place  of  trial ;  and 
to  allow  the  motion  to  be  presented  and  ai^ed  as  if 
the  venue  was  now  in  the  city  and  county  of  New  York 
and  the  effect  was  to  change  it  from  that  place  to 
another,  would  be  to  give  to  the  amended  complaint  a 
force  which  the  section  allowing  it  expressly  forbids. 
When  the  law  fairly  commits  a  discretion  to  the  court) 
neither  party  can,  by  his  action,  take  it  away,  and  for 
this  reason  the  action  of  the  plaintiff  in  amending  his 
complaint  can  not  succeed. 
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In  fixing  a  place  of  trial  for  this  cause  in  some  lo- 
cality other  than  the  county  of  Kings,  one  manifest  ob- 
jection to  New  York  exists  in  the  fact  that  its  courts  are 
now  burdened  to  an  extent  which  makes  the  trial  of 
this,  if  not  impossible,  at  least  unjust  and  unfair  to 
other  litigants.  Whilst  this  cause  would  be  dragging 
its  weary  way  for  an  indefinite  period,  interests  involv- 
ing millions  would  remain  undisposed  of.  Issues  actu- 
aQy  arising  in  the  great  commercial  metropolis,  and 
wMch  must  be  tried  in  its  courts — ^vital,  too,  to  parties 
—would  tarry  and  wait  for  months,  whilst  one  not 
arising  therein,  and  proi)erly  triable  elsewhere,  was  oc- 
CQp3dng  the  attention  of  its  courts.  This  ought  not  to 
occur;  and  justice  to  others,  if  not  to  these  parties 
Aemselves,  who  could  only  reach  this  cause  in  a  very 
long  period  of  time,  must  prevent  the  selection  of  New 
Tork  as  the  place  of  trial. 

Apart)  hovever,  from  the  reason  just  given,  every 
argoment  against  the  county  of  Kings  applies  to  New 
York.    It  is  there  where  the  great  daily  pa2)ers,  which 
so  largely  give  tone  and  color  to  public  sentiment,  are 
printed  and  published.      The  trial  of  this  cause  at  that 
great  centre— more,  even,  than  in  Brooklyn — ^would 
draw  and  attract  public  attention  and  surround  it  with 
influences  antagonistiG  to  calm  inquiry  and  judicial  in- 
vestigation.     Here,  too,  are  the  very  papers  which  the 
plaintiff  chose  as  his  spokesmen  to  the  public.   Its  pop- 
ulation is  the  very  population  which  he  addressed, 
whose  opinions  he  sought  to  form,  and  whose  sentiment 
he  sought  to  direct.     Separated  only  by  a  river,  with 
the  residents  of  one  very  largely  the  business  men  of 
the  other,  with  interests  and  business  and  social  ties 
very  closely  intertwined,  New  York  and  Brooklyn 
make  substantially  a  single  community,  and  every  ar- 
gument agsdnst  the  one  as  the  place  of  trial  of  this  ac- 
tion applies  with  equal  force  to  the  other,  and  hence  the 
former  can  not  be  chosen  for  the  trial  of  this  action. 
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In  selecting  the  locality  in  which  this  action  is  to  be 
tried,  it  may  canse  inconvenience  to  witnesses  to  go 
into  one  of  the  mral  connties,  bnt  I  am  also  satisfied 
that  very  many  who  wonld  be  examined,  were  such 
trial  either  in  New  York  or  Brooklyn,  can,  without  in- 
jury to  the  merits  of  the  cause,  be  safely  left  at  home. 
To  every  lawyer  the  fact  is  obvious,  that  trials  are 
oftentimes  uselessly  protracted  by  the  examination  of 
witnesses,  whose  evidence,  which  the  court  caei  not  le- 
gally exclude,  weighs  not  a  feather  in  the  scales  of  jus- 
tice.   In  a  country  circuit,  with  the  trial  stripped  of 
unnecessary  witnesses,  this  cause  could  be  readily  dis- 
posed of  in  a  few  weeks,  and  thus  great  expense  saved. 
It  could  be  tried,  too,  before  a  jury  intelligent  and  im- 
I)artial,  who,  during  such  trial,  would  not  be  subjected 
to  the  influences  which  would  focalize  around  one  con- 
ducted upon  the  si)ot  and  scene  of  the  transactions, 
and  which  influences  exist  amid  that  teeming  popula- 
tion, continually  stimulated  by  the  appeals  of  X)arti2&iis 
and  of  the  daily  newspapers,  as  they  do  nowhere  else. 
There  is  no  occasion,  however,  to  subject  parties  and 
witnesses  to  useless   inconvenience  and  expeixae  by 
compelling  them  to  attend  at  any  extremity  of  the 
State.    The  New  York  daily  pai>ers  circulate  in  Frank- 
lin county  as  well  as  in  those  more  contiguous  to  the 
city.    Prom  my  knowledge  of  the  State,  I  incline  to 
the  opinion  that  the  county  of  Delaware  will  afford  as       I 
fair  and  impartial  a  trial  as  any  other.    That  county 
is,  therefore,  fixed  as  the  place  of  trial,  subject,  however 
to  the  designation  of  some  other,  ux)on  proof  of  any 
fact,  now  unknown  to  me,  which  renders  the  selection 
of  some  other  more  desirable.    The  attorneys  of  the 
defendant  will  prepare  the  proper  order  for  settlement, 
and  upon  such  settlement  the  suggestions  of  either 
party  as  to  the  place  will  be  heard  and  determined. 

No  appeal  was  taken,  and  plaintifl  discontinued  the 
action. 
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ni.  December.    Motion  for  extra  allowance. 

Thomas  O.  STiearman^  for  the  motion* 

Roger  A.  PryoTy  opi)08ecL 

Bbady,  J. — ^The  motion  for  an  extra  allowance  in 
this  action  was  pending  when  the  bill  of  costs  was 
served,  and  the  defendant's  attorney  insisted  that  the 
costs,  if  to  be  i>aid,  would  be  received  only  on  condi- 
tion that  this  proceeding  should  not  be  prejudiced.  It 
is  trae  that  the  representative  of  the  defendant's  attor- 
ney then  stated  that  he  paid  them  unconditionally,  and 
left  the  money,  which  was  appropriated ;  but  there  was 
no  adjustment  of  the  costs  in  accordance  with  the  rules 
of  the  court,  and  there  was  no  meeting  or  unison  of 
minds  which  made  the  payments  so  absolute  as  to  sub- 
ject the  defendant  to  the  66th  rule  of  this  court,  requir- 
ing the  motion  for  an  allowance  to  be  made  before  the 
final  adjustment  of  costs.  The  next  and  remaining 
question  is,  therefore,  what  amount  of  allowance  should 
be  given?  I  entertain  no  doubt  that  that  this  is  a 
proper  case  for  an  allowance  under  section  309  of  the 
Codo,  or  that  the  circumstances  attending  the  prosecu- 
tion are  sufScient  to  justify — ^nay,  to  require — ^some  in- 
demnity. The  defendant  had  not  answered  when  the 
cause  was  discontinued,^  it  is  true ;  but  he  had  ap- 
peared and  defi^nded.  He  had  interposed  a  defense  by 
demurrer,  and  this  was,  I  think,  sufficient  under  sec- 
tion 309.  The  plaintiflE  succeeded  upon  the  demurrer 
at  general  term,  however,  and  the  only  labor  performed 
in  the  cause,  therefore,  on  the  part  of  the  defendant,  of 
which  this  court  can  take  notice,  is  that  involved  in  the 
arguments  at  special  and  general  terms.  This  labor, 
it  seems,  was  unnecessary,  and  subjected  the  plaintiff 


*  His  original  answer  bad  been  superseded  by  plaintift's  service  of 
an  amended  complaint,  and  the. discontinuance  was  made  before  ser- 
vice of  answer  to  the  uoended  complaint. ' 


946  ABBOTT'S    NEW   CASES. 

Fagan  •.  K&oz. 

to  delay  and  expense.  The  result  is  that  the  def  aidant 
has  appeared  in  the  action  and  done  nothing  more,  ex- 
cept to  obtain  extensions  of  the  time  to  answer.  The 
action  was  one  of  great  importance  to  the  parties,  it  ia 
true,  and  if  it  had  continued  would,  doubtless,  havein- 
Yolved  many  serious  complications;  but  these  would 
have  been  formidable  only  at  the  trial  or  in  its  prepara- 
tion. The  cause  had  not  reached  that  stage,  as  already 
suggested,  when  it  was  discontinued — ^there  was,  in- 
deed, no  issue.  Under  the  circumstances,  I  think  a 
moderate  fee  only  should  be  granted.  This  should  be 
given,  because  the  plaintiff,  by  commencing  this  action, 
rendered  the  employment  of  counsel  necessary.  I 
think  $260  should  be  allowed. 


PAGAN  T.  KNOX. 
iT.  71  Court  of  Appeals ;  September^  1876. 

Beotrnng  40  N.  T.  Super.  Ct.  (J.  d  8.)  41. 

Malicious  Pbosbcution. — Cokpbomisb  of  Embbzzlemert. 

In  malicioas  proseciitioii,  if  there  is  a  conflict  of  evidence  as  to  de- 
fendant's knowledge  of  explanatory- circumstances,  the  testimonj 
of  the  plaintiff  to  the  existence  of  such  knowledge  being  corrob- 
orated by  other  evidence,  the  question  must  be  submitted  to  the 
jury.* 

■ 

*  Compare  Heyne  «.  Bhiir,  62  2f.  F.  19 ;  rev'g  8  Sup'm  Ot.{T.A  C.) 
268;  and  Bernard  «.  Rensselaer,  &c.  R  B.  Co.,  1  Abb.  Gt.  App,  Dec 
181 ;  Sheridan  v.  Mayor,  &c.,  8  ffun,  424. 

For  some  recent  cases,  as  to  probable  cause, — see  Carl  «.  Ayrei, 
63  iT.  r.  14;  Foote  v.  Milbier,  1  8tq)'m.  Ct.  (T.  d  (7.)  456;  Boyd  •. 
Cross,  85  Md.  194;  Sharpe  «.  Johnson,  59  Mo.  557;  Wilson  9.  King, 
89  If.  T.  Super.  Ot.  {J.  4b  8.)  884.  As  to  burden  of  proof.  Miller  f. 
Adams,  62  If.  F.  181 ;  7  Lttn$.  181.  For  other  recent  cases  on  evidence 
in  this  class  of  actions,  besides  the  authorities  cited  in  this  and  the  pre* 
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The  fact  that  an  employer  who  has  charged  lua  clerk  with  embezzle- 
ment settles  with  him  as  and  for  a  debt,  does  not  prove  want  of 
probable  cause  in  subsequently  making  criminal  complaint  against 
him  for  the  alleged  embezzlement.* 

An  employer  by  receiying  settlement  of  an  embezzlement  does  not  bar 
a  criminal  prosecution* 

Api)eal  from  a  jadgment  and  an  order  denying  a 
new  trial. 

Joseph  IT.  Fagan  sued  Charles  Knox  in  the  New 
York  8ni)erior  court  for  malicious  prosecution,  in  hav- 
ing preferred  a  charge  of  embezzlement  against  h\m 
after  having  settled  with  him  for  the  moneys  he  was 
charged  with  having  embezzled.  Further  facts  suffi- 
ciently appear  in  the  opinion.  The  decision  appealed 
from  is  reported  in  40  iT.  T.  Super.  Ct.  {J.  &  8.)  41. 

Mr.  Scribnerj  for  appellant. 

Tatonsend  &  Weedj  for  respondent. 

Chubch,  Ch.  J. — ^This  action  is  for  malicious  prose- 
cation  of  the  plaintiff  for  embezzlement.  In  such  an 
action  it  is  incumbent  on  the  plaintiff  to  prove  that  the 
Iiroaecution  was  instituted  without  probable  cause,  and 
maliciously.  The  question  of  probable  cause  is  a  ques- 
tion of  law,  and  not  of  fact.  It  is  sometimes  said  to 
be  a  mixed  question  of  law  and  fact.  This  only  means 
that  when  the  facts  adduced  to  prove  a  want  of  prob- 
able cause  are  controverted,  or  conflicting  evidence  is 
to  be  weighed,  or  the  credibility  of  witnesses  is  to  be 
I^assed  upon,  it  must  be  submitted  to  the  jury,  to  find 
the  facts  under  prox>er  instructions  as  to  the  law 
(Besson  v.  Southard,  10  iVl  Y.  240). 

ceding  and  foUowing  cases:  McCaaslandv.  Noadarly,  56  72^.  410;  Kim- 
meU  9.  Henry,  64  Id.  605;  Josselyn  o.  McAllister,  25  Mleh,  45;  Cooper 
0.  Utterbochf  87  Md.  282;  Bcotten  o.  Longfellow,  40  Ind.  28;  Clos- 
■on  9.  Stoples,  42  R  209 ;  Burkett «.  Lanata,  15  La,  Ann,  887. 

*  Sridenoe  of  compounding  the  felony  prosecuted  for,  held  not 
admiasible.     Van  Yoorhis  v.  Leonard,  1  Sup'm,  Ot,  (Jl  dk  C)  148. 
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V 

It  is  tme,  as  claimed  by  the  counsel  for  the  defen- 
dant, that  if  the  facts  wMch  the  plaintiff's  evidence 
tends  to  prove,  would  not  establish  a  want  of  probable 
cause,  although  there  may  be  a  conflict  of  evidence,  it 
is  the  duty  of  the  court  to  withdraw  the  question  from 
the  jury,  because  a  finding  in  favor  of  the  plaintiff 
would  not  avail  him  in  law  ui)on  the  point. 

The  question  of  what  constitutes  probable  cause 
does  not  depend  upon  whether  the  offense  has  been 
committed  iu  fact,  nor  whether  the  accused  is  guilty 
or  innocent,  but  upon  the  prosecutor's  belief,  based 
upon  reasonable  grounds  (4  Ctish.  238).  The  proseca- 
tor  may  act  upon  appearances,  and  if  the  apparent 
facts  are  such  that  a  discreet  and  prudent  person 
would  be  led  to  the  belief  that  the  accused  had 
committed  a  crime,  he  wUl  not  be  liable  in  this 
action,  although  it  may  turn  out  that '  the  accused 
was  innocent  (Carl  v,  Ayres,  63  i\r.  T.  17).  If 
there  is  an  honest  belief  of  guHt,  and  there  exist  rea- 
soncrble  grounds  for  such  belief,  the  party  will  be  justi- 
fied. But  however  suspicious  the  appearances  may 
be  from  existing  circumstances,  if  the  prosecutor  has 
knowledge  of  facts  which  will  explain  the  suspicions 
appearances,  and  exonerate  the  accused  from  a  criminal 
charge,  he  cannot  justify  a  prosecution  by  putting 
forth  the  primd  facie  circumstances,  and  excluding 
those  within  his  knowledge  which  tend  to  prove  inno- 
cence.* 

While  it  is  important  for  the  public  security  to 
protect  i)ersons  who  in  go6d  faith  institute  criminal 
prosecutions  against  offenders,  it  is  equally  important 
to  protect  individuals  from  injury  by  unfounded  and 
malicious  prosecutions.  It  is  not  always  easy  to  apply 
these  general  and  familiar  rules  to  the  £icts  of  a  given 
case.    The  learned  counsel  for  the  defendant  insisted, 

*  Compare  the  next  case,  Thompson  o.  Lnmley,  p.  854. 
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that  the  plaintiff  failed  to  establish  a  want  of  probable 
cause,  and  that  the  court  should  have  granted  a  non- 
snit.  A  brief  reference  to  the  principal  facts  proved  or 
claimed  to  have  been  proved,  will  be  most  conducive  to 
a  proper  understanding  of  this  question  as  presented 
to  the  court.  The  plaintiff  had  been  for  more  than 
twenty  years  prior  to  1873,  the  confidential  managing 
clerk  and  book-keeper  for  the  defendant,  who  was  en- 
gaged in  the  business  of  a  hatter.  In  1872,  the  plain- 
tiff was  sick  for  a  few  weeks,  during  which  the  defen- 
dant employed  another  book-keeper,  whom  he  con- 
cluded to  retain  permanently ;  and  upon  the  return  of 
the  plaintiff,  he  was  relieved  from  the  duties  of  book- 
keeper and  assigned  to  those  of  managing  clerk  in  the 
store,  and  his  salary  was  reduced.  In  making  up  his 
account,  it  was  discovered  that  some  items  charged  to 
him  ui>on  a  petty  cash-book  kept  by  the  cashier,  had 
not  been  transferred  to  the  cash-book  kept  by  the 
plaintiff,  and  a  large  number  of  charges  upon  the  lattei? 
had  not  been  posted  upon  the  ledger.  There  was  also 
one  erasure  at  least,  and  some  false  additions  in  favor 
the  plaintiff  upon  the  ledger,  which,  with  the  items  not 
posted,  amounted  to  $2,500,  all  of  which,  occurred  in 
about  three  years.  There  was  evidence  tending  to 
show  that  the  plaintiff  admitted  the  correctness  of  the 
account ;  and  it  appeared  that  after  some  negotiation, 
a  settlement  was  had,  the  plaintiff  and  his  wife  con- 
veying to  the  defendant  real  estate,  which  the  latter 
accepted  in  full  satisfaction,  and  gave  a  general  release. 
The  plaintiff  had  access  to,  and  charge  of  the  money- 
drawer,  and  control  and  supervision  over  the  em- 
ployees, including  the  cashier. 

Upon  these  facts,  unexplained,  it  is  manifest  that 
the  defendant  had  ample  cause  for  the  prosecution. 

The  plaintiff,  however,  claimed  and  testified  in  sub- 
stance, that  he  kept  a  private  memorandum-book  which 
would  explain  these  apparent  discrei)ancies,  and  would 
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show  that  he  lent  sums  of  money  from  time  to  time  to 
the  defendant,  which  he  deducted  from  the  sums 
charged  to  himself  on  the  cash-book,  and  carried  the 
balances  only  into  the  ledger  account,  and  that  thes^ 
accounts  for  money  lent  were  adjusted  once  a  year 
between  them ;  that  when  he  was  sick,  the  defendant 
called  upon  him  and  mentioned  the  discrepancies 
appearing  on  the  books  against  him,  when  he  pro- 
duced his  memorandum-book,  and  told  the  defendant 
that  it  would  satisfactorily  explain  the  accounts.  That 
the  defendant  examined  the  memorandum-book,  and 
requested  to  take  it  away,  to  which  he  consented,  and 
that  he  had  never  seen  it  since,  the  def aidant  refusing 
to  produce  it  and  denying  all  knowledge  of  it.  The 
evidence  of  the  plaintiff  as  to  the  defendants  taking 
the  book  was  corroborated  to  some  extent  by  his  wife, 
and  the  plaintiff  claimed,  in  effect,  that  he  was  induced 
to  settle  with  the  defendant  through  fear  of  a  criminal 
prosecution,  believing  that  the  defendant  had  sup- 
pressed his  only  evidence,  and  had  the  advantage  of 
him.  This  explanation  was  denied  and  controverted  by 
the  defendant  and  other  witnesses. 

The  court  denied  the  motion  for  a  nonsuit,  and 
charged  that  if  the  plaintiff  gave  to  the  defendant  a 
memorandum-book  containing  memorandums  of  sums 
of  money  paid  to  the  defendant  by  the  plaintiff,  which 
would  explain  the  apparent  errors  and  discrepancies  in 
the  books  of  the  defendant  kept  by  the  plaintiff  in  a 
way  consistent  with  the  plaintiff's  innocence  of  the 
charge  of  embezzlement,  then  the  defendant  had  no 
probable  cause  for  charging  the  plaintiff  with  embezzle- 
ment. To  the  refusal  to  nonsuit,  and  to  the  chaige, 
there  was  an  exception. 

It  is  urged  that  the  plaintiff's  explanation  is  incred- 
ible, that  it  was  contradicted  by  overwhelming  evi- 
dence, that  the  fact  of  a  settlement  and  other  circum* 
stances  were  sufficient  to  establish  a  want  of  probable 
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cause.  The  answer  to  these  views  is,  that  they  were 
for  the  jury  to  decide.  Conceding,  as  the  defendant 
claims,  that  the  explanation  was  improbable,  that  many 
circumstances  tended  to  show  it  untrue,  yet  it  can  not 
be  aflSirmed  that  the  circumstances  might  not  have  ex- 
isted. The  leading  fact  was  the  procurement  of  the 
memorandum-book,  and  its  suppression.  That  ques- 
tion was  fairly  submitted  to  the  jury.  It  would  have 
been  error  for  the  court  to  have  withdrawn  that  ques- 
tion from  the  jury.  It  depended  mainly  upon  the 
credibility  of  witnesses,  and  was  peculiarly  a  fit  ques- 
tion for  the  jury.  If  true,  it  tended  very  strongly,  if 
not  conclusively,  to  show  bad  faith  on  the  x)art  of  the 
defendant. 

If  the  book  was  of  the  character  claimed,  and  was 
suppressed,  under  the  circumstances,  it  is  difficult  to 
see  how  the  defendant  could  relieve  himself  from  the 
charge  of  malicious  prosecution.  Neither  mistake  or 
misappreliension  is  alleged.  The  defendant  denied  all 
knowledge  of  the  existence  of  the  book,  and  claimed 
that  the  story  of  the  plaintifF  in  respect  to  it  was  un- 
true. The  jury  may  have  found  that  he  was  guilty  of 
suppressing  evidence  against  himself,  and  of  falsehood 
as  a  witness  in  denying  it.  It  is  not  our  province  to 
review  the  &cts.  We  must  take  them  as  found  by  the 
jury.  There  was  no  error  in  law,  therefore,  in  denying 
the  motion  for  a  nonsuit,  or  in  the  charge  above  re- 
ferred to. 

The  court  upon  request  charged,  among  others,  the 
following  :  "  If  you  find  that  the  defendant,  prior  to  the 
complaint  against  the  plaintiff  charging  him  with  em- 
bezzlement, settled  with  the  plaintiff  for  the  moneys  the 
defendant  afterwards  charged  the  plaintiff  with  having 
embezzled,  as  and  for  a  debt  on  contract  expressed  or 
implied,  such  fact  would  be  evidence  that  the  defend- 
ant did  not  beUeve  the  plaintiff  had  embezzled  the  said 
moneys," — ^to  which  there  was  an  exception. 
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It  is  urged  by  the  counsel  for  the  plaintiif,  in  answer  to 
this  exception,  that  the  moneys  received  by  the  plain- 
tiff were  i>aid  to  him  by  the  defendant's  cashier,  and 
that  they  were  not  entrusted  to  him  as  agent  or  clerk ; 
and  hence  that  a  charge  of  embezzlement  could  not  be 
made.  It  is  undisputed  that  the  plaintiff  had  the  man- 
agement and  control  of  the  establishment  and  its  em- 
ployees. He  had  unlimited  access  to  the  money  drawer, 
and  the  cashier  acted  under  his  direction.  Money  paid 
oyer  by  the  cashier  to  the  plaintiff  and  by  his  direction 
was  the  same  as  if  taken  from  the  safe  or  money  drawer 
by  himself.  He  had  charge  of  all  the  money  in  the 
establishment,  both  in  fact  and  in  law,  and  if  he  manip- 
ulated the  books  so  as  to  conceal  the  real  amount  re- 
ceived, with  intent  to  cheat  his  employer,  it  would 
make  no  difference  whether  the  money  came  through 
the  cashier's  hands,  or  was  taken  directly  by  the  plain- 
tiff. But  the  charge  does  not  embrace  the  point  of  the 
argument. 

The  judge  did  not  charge,  nor  was  he  requested  to 
charge,  that  the  transaction  would  not  constitute 
embezzlement  for  the  reason  now  claimed,  nor  was  it 
submitted  to  the  jury  to  say  whether  the  defendant 
treated  the  amount  of  the  discrepancy  as  an  ordinary 
debt  or  overdraft ;  but  the  jury  were  instructed  that  if 
the  def  3ndant  settled  as  and  for  a  debt,  express  or  im- 
plied, it  V7as  evidence  of  a  want  of  probable  cause. 
The  charge  was  calculated  to  produce  an  erroneous 
impression.  The  effect  of  it  was  to  convey  the  idea 
that  the  settlement  and  payment  of  the  amount 
claimed  by  the  defendant  wa«  evidence  that  no  crime 
had  been  committed,  and  that  the  defendant  did  not 
believe  that  there  had  been. 

The  qualifying  words  "as  and  for  a  debt  on  con- 
tract express  or  implied,"  does  not  relieve  it.  An 
action  for  money  had  and  received,  will  lie  for  money 
obtained  by  fraud  or  embezzlement.    In  all  such  cases 
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the  law  implies  a  promise  to  pay  (Boardman  v.  Gore, 
15  Mass.  336 ;  Dumond  v.  Carpenter,  3  Johns.  183 ; 
Causidere  v.  Beers,  1  Abb.  Ct.  App.  Bee.  333).  The 
defendant  had  a  legal  right  to  settle  with  the  plain- 
tiff, and  receive  payment  for  the  amount  aJt)stracted  as 
and  for  a  debt  upon  an  implied  contract ;  and  such  set- 
tlement was  no  bar  to  a  criminal  prosecution,  nor  did  it 
furnish  evidence  that  the  defendant  did  not  believe 
that  the  money  had  not  been  embezzled.  The  mere 
fact  of  settlement  had  no  legitimate  bearing  on  that 
question,  certainly  not  against  the  defendant,  and  was 
equally  consistent  with  a  belief  of  guilt  or  innocence. 
The  evidence  is  undisputed,  that  throughout  the  nego- 
tiations for  a  settlement  the  defendant  claimed  that  he 
had  been  criminally  defrauded  by  the  plaintiff,  and 
there  is  no  foundation  for  an  inference  that  he  regarded 
the  demand  as  an  ordinary  debt.  The  inference  is 
much  more  reasonable,  that  he  intended  by  the  settle- 
ment to  compound  what  he  claimed  was  a  crime. 
However  this  may  be,  we  think  that  the  charge  gave 
undue  prominence  to  the  settlement,  against  the  defen- 
dant, ux)on  the  question  of  probable  cause.  There  are 
numerous  questions  raised  npon  the  admission  of  evi- 
dence, which  we  do  not  deem  it  necessary  to  consider. 
The  points  may  not  arise  on  another  trial,  and  as  to 
some  of  them  it  is  difficult  to  determine,  from  the  gen- 
eral character  of  the  objections,  the  precise  point  which 
was  intended  to  be  decided. 

For  the  error  in  the  charge,  the  judgment  must  be 
teversed,  and  a  new  trial  ordered,  costs  to  abide  the 
event. 
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THOMPSON  «.  LUMLEY. 

N.  T.  Common  Pleas ;  OeTieral  Term^  May^  1876. 

AgaiTij  Court  of  Appeals  ;  February ^  1876. 

Malioioub  Pbosbcittiok. — ^NoKsnrr. 

In  malicious  prosecation  a  nonsuit  can  be  sustained  only  where  tiie 
eiidence,  viewed  in  the  most  favorable  light,  would  not  have 
ranted  a  verdict  for  the  plaintiff. 

It  is  not  necessary  in  such  an  action  to  prove  that  the  defendant 
actually  a  party  to  the  record  in  the  former  suit;  the  fact  that  he 
made  one  of  the  affidavits  for  the  arrest,  threatened  plaintiff  with 
prbsecution,  attended  before  the  magistrate  on  the  examinatioa, 
consulted  with  counsel,  and  was  active  in  furthering  the  prosecu- 
tion, is  sufficient  to  carry  the  case  to  the  jury  on  that  point* 

No  degree  of  malice  will  warrant  the  inference  of  a  want  of  probsr 
ble  cause. 

Probable  cause  is  a  question  of  law,  not  of  fact.  A  question  of  fact 
in  respect  to  it  arises  only  where  conflicting  evidence  or  the  credi- 
bility of  witnesses  is  to  be  passed  on.t 

*  See  Hurd  9.  Sha^,  20  lU,  854 ;  Lawyer  «.  Loomio,  8  SvB^^m.  (H.  {T. 
d  C.)  808;  Stansbury  v.  Fogle,  87  Md.  869;  Gilbert  9.  Emmons,  48 
lU.  148;  Candler  0.  Petit,  2  BaU,  815;  Weston  v.  Beeman,  27  L.  /. 
Ihxh.  57;  Fitzjohn  e.  Mackinder,  9  0.  B.  if.  8,  605;  Levey  9.  Fugo, 
1  JVde.  415. 

As  to  honest  belief,  alone,  being  sufficient  to  protect  a  mere  wit- 
ness who  was  not  prosecutor,  see  Famam  «.  Feeley,  66  JIT.  Y.  451. 
As  to  the  liability  of  partners  for  each  other's  prosecutions,  Ck>ldsmith 
c.  Picard,  27  Ala.  142.    . 

t  See  Panton  v.  Williams,  2  Q,  B.  169,  192;  Lister  v,  Perryman, 
L.  B.  4  H.  L,  521.  Compare  Speck  v.  Judson,  68  JTe.  207;  Palmer  f. 
Avery,  41  Barb,  290;  Gorton  v.  Be  Angelis,  6  Wend.  418;  Pangbum 
9.  Bull,  1  Id.  845;  Gordons.  Upham,  4  E.  D.  Smithy  9;  Roberts  v. 
Bayles,  1  Sand/.  47;  and  Fagan  v.  Knox,  p.  240  of  this  vol. 

In  Heyne  v.  Blair,  62  If.  T.  19;  reversing  8  Sup'm,  Ct.  (T.  d  €.) 
268,  the  court  held  that  not  only  where  the  facts  are  in  dispute,  bat 
also  where  undisputed  facts  are  such  that  different  men  would  draw 
different  conclusions— that  is,  where  the  facts  are  reasonably  capable 
of  different  inferences — ^it  must  be  submitted  to  the  juiy  to  deter- 
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The  New  York  general  agent  of  a  debtor  represented  to  the  creditor's 
attorney  and  attorney's  clerk  that  the  debtor  was  in  Pennsylvania, 
that  he  formerly  boarded  in  New  York,  and  now  had  no  residence 
here,  whatever,  and  he  [the  agent]  conld  not  tell  when  he  would  come 
hack.  Hdd^  that  the  creditor  was  justified  in  believing  him  to  be  a 
non-resident,  and  in  making  affidavit  thereto,  for  the  purpose  of 
procuring  an  attachment. 

The  creditor,  in  swearing  positively  to  the  non-residence,  instead  of 
on  information  and  belief,  did  not  necessarily  commit  perjury. 
Hence  the  agent  and  his  principal  had  not  probable  cause  for  pros- 
ecuting the  creditor  for  perjury. 

To  c^iistitute  probable  cause,  there  must  have  been  not  only  an  hon- 
est belief  of  guilt,  but  reasonable  or  probable  grounds  for  such 
belief.* 

The  opinion  of  the  public  prosecutor  that  the  case  is  one  for  prose- 
cution is  not  evidence  of  probable  cause  for  the  promoter  of  the 
prosecution,  unless  it  was  given  on  a  full  and  fair  disclosure  of  all 
the  facts,  t 

lialice  must  be  proved,  in  addition  to,  though  it  may  be  sufficiently 
inferred  from,  want  of  probable  cause. 

Appeal  from  a  judgment  dismissing  the  plaintiff's 
complaint. 

This  action  was  brought  to  recover  $50,000  damages 
for  alleged  malicions  prosecution  and  false  imprison- 
ment, in  causing  the  plaintiff  to  be  arrested  on  a  war- 
rant issued  by  a  police  justice  of  the  city  of  New  York, 
on  the  charge  of  having  -committed  willful  and  corrupt 
perjury. 

It  appears  that  the  defendant  Edward  Lumley  called 
at  the  plaintiff's  place  of  business,  and  representing 
himself  to  be  Alexander  Lumley,  purchased  goods  on 
credit.    The  bill  not  being  i)aid  when  due,  the  same 

mine  what  would  be  the  belief  and  action  of  men  of  ordinary  caution 
and  prudence. 

*  Ck)nipare  Barron  o.  Mason,  SI  Yt.  189 ;  Bacon  «.  Towne,  4  Chuih. 
388;  McGum  «.  Brackett,  83  Me,  881;  Cecil  «.  Clarke,  17  Md.  608; 
Cabiness  v.  Martin,  8  Deo,  454. 

t  See  Laird  «.  Taylor,  66  Barb,  189;  Bennett  o.  Black,  1  8tm. 
ilia.  89. 
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was  placed  in  the  hands  of  Alexander  Blumenstiel, 
Esq.,  the  plaintifrs  attorney,  for  collection. 

Hie  latter  sent  his  clerk,  Qeoige  H.  Alexander,  to 
demand  payment.  He  found  Edward  Lnmley  in  charge 
of  the  store,  who  informed  him  that  not  he,  but  his 
brother,  owed  the  money ;  and  then  made  the  state- 
ments embodied  in  Alexander's  affidavit,  referred  to  in 
the  opinion  of  the  court.  Subsequently,  Mr.  Blumen- 
stiel  called  personally,  and  Edward  Lumley  made  simi- 
lar representations  to  him,  with  the  addition  that  his 
brother  was  a  single  man.  These  statements  were 
communicated  to  the  plaintiff,  and  he  was  advised  by 
Mr.  Blumenstiel,  that,  inasmuch  as  Alexander  Lumley 
was  a  non-resident,  an  attachment  could  issue  out  of 
the  marine  court.  The  plaintiff,  accordingly,  swore  to 
an  affidavit  which  had  been  previously  prepared,  and 
which  was  annexed  to  the  one  which  had  been  made  by 
Alexander.  The  other  material  facts  sufficiently  ap- 
pear in  the  opinion  of  the  court. 

Blufnensiiel  &  Ascherj  and  A.  J.  Requier^  tor 
plaintiff,  appellant. 

C.  Bairibridge  Smithy  for  defendants,  respondents. 

LoEW,  J. — On  the  argument  of  this  appeal  we  ex- 
pressed the  opinion  that  the  learned  judge  who  presided 
at  the  trial  erred  in  dismissing  the  complaint,  and  that 
the  judgment  would  have  to  be  reversed.  We  have, 
since  then,  carefully  examined  the  evidence  and  the 
authorities  bearing  on  the  subject,  and  can  see  no  reason 
why  we  should  change  the  views  heretofore  entertained 
by  us. 

The  test,  whether  or  not  a  nonsuit  should  have  been 
granted,  is,  whether  the  evidence,  viewed  in  the  most 
favorable  light,  would  have  warranted  the  jury  in  find- 
ing a  verdict  in  favor  of  the  plaintiff.  If  it  would,  then 
the  nonsuit  was  improperly  granted.    But  if,  on  the 
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other  hand,  a  verdict  in  the  plaintiflPs  favor  would  have 
been  set  aside  as  without  or  against  evidence,  then  the 
conrt  was  justified  in  taking  the  case  from  the  jury 
(Carl  V.  Ayres,  53  N.  T.  14).  Now,  in  order  to  main- 
tain an  action  like  the  present,  the  person  bringing  it 
must  establish  not  only  that  the  prosecution  complained 
of  was  instigated  by  the  defendant  and  has  terminated 
in  the  plaintiff's  favor,  but  also,  the  want  of  probable 
cause,  and  malice,  on  the  part  of  the  defendant 
(McKown  v.  Kunter,  30  iT.  T.  625 ;  Miller  v.  MiUigan, 
48  Barb.  30). 

In  the  case  at  bar  it  is  conceded  that  the  prosecution 
was  ended  in  favor  of  the  plaintiff  previous  to  the  com- 
mencement of  the  action.  It  is  claimed,  however,  by 
the  learned  counsel  for  the  defense,  that  it  does  not  ap- 
pear that  the  defendant  Edward  Lumley  was  prosecu- 
tor; or  that  he  instigated  the  prosecution.  But  the 
evidence  discloses  not  only  that  he  made  one  of  the  affi- 
davits upon  which  the  warrant  of  arrest  was  granted, 
but  also  that  he  threatened  the  plaintiff  with  prosecu- 
tion; that  he  constantly  attended  before  the  magis- 
trate on  the  days  when  the  examination  was  proceeded 
with ;  that  he,  on  these  occasions,  sat  next  to,  and  con- 
snlted  with  the  prosecuting  counsel  in  reference  to  the 
accusation,  and  that  he  was  otherwise  active  in  forward- 
ing the  prosecution.  There  was,  therefore,  sufficient  ev- 
idence tending  to  show  that  he  instigated  and  was  a  co- 
prosecutor  of  the  alleged  malicious  prosecution  to  carry 
the  cause  to  the  jury  on  that  x)oint  (Miller  9.  Milligan, 
supra). 

The  next  inquiry  is,  whether  the  evidence  disclosed 
a  want  of  probable  cause  for  the  prosecution.  The  bur- 
den of  showing  this  rested  on  the  plaintiff.  It  matters 
not  that  the  former  suit  or  prosecution  was  maliciously 
instituted.  If  there  was  probable  cause  for  it  an  action 
Uke  this  cannot  be  sustained  (Besson  v.  Southard,  10 
iV.  T.  236).  And  no  degree  of  malice  will  warrant  the 
Vol.  1—17 
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inference  of  a  want  of  probable  cause  (Murray  v.  Long, 
1  Wend.  140).  Where  the  facts  and  circumstanoes  aie 
uncontradicted,  the  question  whether  they  amount  to 
probable  cause  is  one  of  law,  which  it  is  the  duty  of  the 
court  to  determine.  But  if  the  facts  which  may  be  ad- 
duced are  contradicted,  or  if  inferences  or  deductions 
either  way  may  be  drawn  from  the  evidence,  or  if  the 
degree  of  credit  which  is  to  be  given  to  the  witnesses 
is  to  be  determined,  the  question  should  be  submitted 
to  the  jury,  with  proper  instructions  from  the  court  as 
to  the  law  with  reference  to  the  facts  which  they  may 
be  authorized  to  find  from  the  evidence  (Bulkeley  v. 
Keteltas,  6iV;  T.  384  ;  Bulkeley  v.  Smith,  2  Buer,  261). 

As  the  facts  in  this  case  are  undisputed,  the  judge 
was  correct  in  assuming  the  right  to  apply  the  law  to 
them.  He,  however,  reached  the  conclusion  that  the 
evidence  showed  that  there  was  probable  cause  for  the 
prosecution  against  the  plaintiff.  In  this,  we  are  con- 
strained to  say  we  think  he  erred. 

The  plaintiff  was  charged  with  the  offense  of  willful 
and  corrupt  perjury,  in  that  he  made  an  affidavit  in 
which  he  stated  that  the  defendant  Alexander  Lumley 
was  a  non-resident  of  the  city  of  New  York,  and  was  a 
resident  of  the  State  of  Pennsylvania. 

The  two  affidavits  upon  which  the  prosecution 
alleged  to  be  malicious  was  based,  were  made  by  the 
defendants.  In  these  affidavits  they  refer  to  and  have 
incorporated  the  v6ry  words  in  respect  to  the  non-resi- 
dence of  Alexander  Lumley,  contained  in  the  plaintiff's 
affidavit.  The  latter  affidavit  can  not  be  found  on  the 
files  of  the  clerk's  office  of  the  marine  court,  and. is, 
consequently,  not  before  us ;  but  it  is  evident^  from  the 
affidavits  made  by  the  defendants,  that  they  must  have 
seen  it  before  they  made  their  own.  If  so,  they  must 
also  have  seen  that  in  it  the  plaintiff  referred,  as  he 
testified  he  did,  to  another  affidavit.  The  last-named 
affidavit  we  must  assume  to  be  the  one  made  by  Geoige 
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H.  Alexander,  a  clerk  in  the  employ  of  the  plaintifTs 
attomeyy  as  we  find  no  allusion  in  the  evidence  to  any 
other  affidavit  to  which  the  plaintiff  oonld  have  had 
reference.  AH  the  witnesses  agree  that  Alexander's 
affidavit  was  first  made ;  that  the  plaintiff  did  not  make 
his  affidavit  until  after  he  had  read  Alexander's ;  that 
the  plaintiff's  affidavit  was  annexed  to  that  of  Alexan- 
der, and  that  the  attachment  was  subsequently  obtained 
upon  them.  As  the  plaintiff  in  his  affidavit  refers  to 
Alexander's  affidavit,  and  as  the  two  affidavits  were 
attached  to  each  other,  we  must,  in  the  absence  of  any 
evidence  to  the  contrary,  take  it  for  granted  that  the  de- 
fendants saw  Alexander's  affidavit  also.  They  must, 
therefore,  have  known  that  the  plaintiff's  affidavit,  in 
respect  to  the  non-residence  of  one  of  the  defendants, 
was  founded  upon  the  sworn  statements  of  Alexander, 
which  were  in  substance  as  follows :  That  on  two  oc- 
casions he  called  at  the  place  of  business  of  Alexander 
Lamley ;  that  he  there  saw  Edward  Lumley,  who  in- 
formed him  that  his  brother,  Alexander  Lumley,  was 
in  the  State  of  Pensylvania ;  that  he  formerly  boarded 
in  this  city ;  that  he  had  no  residence  here  whatever ; 
that  he  did  not  know  his  address,  or  in  what  part  of 
Pensylvania  he  was ;  that  he  could  not  tell  when  he 
would  come  back,  and  that  he  (Edward  Lumley)  had  a 
power  of  attorney  to  transact  business  for  him  in  his 
absence.  This  affidavit,  without  regard  to  any  other  in- 
formation received  by  him,  justified  the  plaintiff  in  be- 
lieving Alexander  Lumley  to  be  a  non-resident,  and,  as 
we  have  already  seen,  the  defendants  must  have  known 
that  the  plaintiff's  affidavit  was  based  thereon.  The 
information  was  received  from  Edward  Lumley  who,  at 
at;  the  time  he  gave  it,  was  in  charge  of  his  brother's 
business,  under  a  ix)wer  of  attorney,  which  gave  him 
absolute  control  thereof,  and  authorized  him  to  act  in 
every  possible  contingency,  as  if  he  were  the  principal, 
llie  plaintiff  had  every  reason  to  believe  that  the  in- 
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fonnation  in  regard  to  Alexander  Lamley's  non-resi- 
dence, coming  from  the  source  it  did,  was  perfectlj 
trustworthy  and  reliable.  He  was,  therefore,  warranted 
in  acting  thereon ;  he  was  not  bound  to  know  that  the 
information  was  false,  and  that,  at  the  very  time  it  was 
given,  Alexander  Lumley  was  a  resident  of  this  city,  as 
was  subsequently  proven  to  have  been  the  case.  Under 
these  circumstances,  it  is  rather  difficult  to  perceive 
what  probable  cause  the  defendants  had  for  prosecnt- 
ing  the  plaintiff  on  the  charge  of  willful  and  corrupt 
perjury,  since  it  would  seem  necessarily  to  result  that 
the  alleged  false  swearing  consisted  solely  in  his  making 
solemn  affirmation  to  the  truth  of  the  very  things 
which  had  been  represented  to  him  as  true  on  the  part 
of  the  defendants  themselves. 

It  is  said,  however,  that  the  plaintiff  swore  posi- 
tively to  the  non-residence  of  one  of  the  defendants, 
when  he  should  only  have  done  so  on  information  and 
belief.  Assuming  this  to  be  so,  still  it  does  not  neces- 
sarily follow  that  the  plaintiff  committed  perjury.  K 
the  alleged  act  of  false  swearing  proceeds  from  inad- 
vertence, misconception  or  mistake,  the  crime  of  per- 
jury cannot  be  assigned  (3  Oreerd.  Ev.  %  201,  and  cases 
cited).  It  is  true,  the  existence  of  probable  cause  does 
not  depend  ui)on  the  fact  whether  or  not  an  offense 
has  been  committed,  nor  yet  on  the  ^uilt  or  innocence 
of  the  x>^rson  accused  thereof  (Scanlan  v.  Cowley,  3 
HiU.  489).  But  it  is  equally  true,  that  a  j)arty  will 
not  be  justified  in  prosecuting  another,  merely  becanse 
he  believes  him  to  be  guilty.  There  must  also  be  rea- 
sonable or  probable  grounds  for  the  belief.  The  prob- 
able cause  which  would  be  a  defense  to  a  party  for 
accusing  another  of  a  crime,  and  causing  his  arrest 
therefor,  may  be  defined  as  such  facts  or  circumstances 
as  would  justify  a  reasonable  suspicion,  and  lead  a 
caviious  and  prudent  man  to  the  belief  that  the 
accused  is  guilty  of  the  offense  charged  against  him 
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(Carl  V.  Ayers,  53  If.  T.  14 ;  Shafer  v.  Loucks,  68 
Barb.  426).  Judge  Andrews,  in  delivering  the 
opinion  of  the  court  of  last  resort  in  Carl  v.  Ayers 
(supra\  says:  "But  a  groundless  suspicion,  unwar- 
ranted by  the  conduct  of  the  accused,  or  by  facts  known 
to  the  accuser,  when  the  accusation  is  made,  will  not 
exempt  the  latter  from  liability  to  an  innocent  person 
for  damages,  for  causing  his  arrest.  A  man  has  no 
right  to  put  the  criminal  law  in  motion  against  another, 
and  deprive  him  of  his  liberty,  upon  mere  conjecture 
that  he  has  been  guilty  of  a  crime."  And  in  Hall  v. 
Suydam  (6  Barb.  83),  which  was  an  action  for  mali- 
cious prosecution,  it  was  held  that  it  was  sufficient  evi- 
dence of  a  want  of  probable  cause,  that  the  defendant 
had  received  information,  previous  to  the  time  when  he 
caused  the  plaintiff's  arrest  for  feloniously  taking  his 
wagon,  that  the  plaintiff  claimed  to  own  the  same 
mider  a  bill  of  sale  from  a  third  party.  But  beyond 
this,  in  the  present  case,  it  would  seem  that  the  plain- 
tiff, in  some  way,  qualified  his  affidavit  by  refening 
therein  to  the  one  made  by  Alexander. 

Moreover,  the  charge  pref^red  against  the  plaintiff 
was  not  that  he  committed  perjury  in  swearing,  abso- 
lutely, when  he  should  only  have  done  so  on  informa- 
tion and  belief,  but  in  that  he  swore  that  Alexander 
Lmnley  was  a  non-resident  when,  when  in  point  of 
fact,  he  was  a  resident. 

Again,  it  is  argued,  that  inasmuch  as  the  affidavits 
upon  which  the  arrest  of  the  plaintiff  was  based,  were 
submitted  to  the  district-attorney,  and  he  indorsed 
upon  them  that  it  was  a  proper  case  for  a  warrant  to 
issue,  his  direction  is  sufficient  evidence  of  a  probable 
cause.  It  is  true,  if  a  i)erson  submits  a  full  and  cor- 
rect statement  of  the  whole  matter,  either  to  counsel, 
or  the  public  prosecutor,  as  the  case  may  be,  and  hon- 
estly BjctB  upon  the  opinion  given  him,  he  will  be 
deemed  to  have  had  sufficient  probable  cause,  and  will 
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have  a  good  defense  to  an  action  for  malicioas  prosecu- 
tion. But,  even  then  it  wonld  be  a  question  for  the 
jury  to  determine  whether  or  not  such  person  act^  in 
good  faith  upon  the  legal  advice  given  him,  and  brought 
the  suit,  or  made  the  accusation,  fully  believing  that 
he  had  a  good  cause  of  action  against  the  plaintiff,  or 
that  the  latter  was  guilty  of  the  offense  with  which  he 
was  charged  (HaU  v.  Suydam,  supra).  In  the  case 
before  the  court,  however,  the  affidavit  submitted  to  the 
district-attomey  contained  none  of  the  facts  or  circum- 
stances already  alluded  to,  which  go  to  justify  the 
plaintiff  in  making  the  affidavit  he  did,  and  clear  him 
from  the  imputation  of  i)er]ury.  There  was  not,  there- 
fore, such  a  f uU  and  fair  disclosure  of  .the  whole  case 
as  is  contemplated  by  the  rule,  and  the  defendants  are 
not,  f Qr  this  reason,  entitled  to  its  benefits. 

It  is  incumbent  on  the  plaintiff  to  establish  yet 
another  essential  element  in  an  action  of  this  nature, 
namely,  malice.  Whether  or  not  the  defendant  was 
actuated  by  malicious  motives  in  bringing  the  action, 
or  pressing  the  accusation  is  a  question  of  fact,  which 
it  is  the  province  of  the  jury  to  determine.  In  general, 
malice  may  be  implied  or  inferred  from  the  want  of 
probable  cause;  but  where  the  evidence  tending  to 
establish  the  want  of  probable  cause  wiU  not  justify  the 
jury  in  making  such  an  inference,  it  must  be  proved 
by  direct  evidence  (Vanderbilt  v.  Mathis,  5  Duer,  304). 
And  if,  from  all  the  evidence  adduced,  the  jury  are 
satisfied  that  the  previous  unfounded  suit  or  prosecu- 
tion was  not  instituted  from  malicious  motives,  but  in 
I)erfect  good  faith,  and  in  the  firm  and  sincere  belief 
that  the  defendant  had  a  good  cause  of  action  against 
the  plaintiff,  or  that  the  latter  was  guilty  of  the  offense 
of  which  he  was  accused,  then  their  verdict  should  be 
in  favor  of  the  defendant  {Id.). 

In  the  case  before  the  court,  irrespective  of  any 
malice  which  the  jury  would  have  been  authorized  to 
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infer  from  th^  want  of  probable  cause,  two  witnesses 
testified  to  threats  made  by  one  of  the  defendants, 
which  clearly  tended  to  prove  express  malice  on  his 
part. 

The  judgment  should  be  reversed,  and  a  new  trial 
ordered,  with  costs  to  abide  the  event. 

Daly,  Ch.  J.,  and  J.  F.  Daly,  J.,  concnned. 


From  the  judgment  of  reversal,  entered  in  accord- 
ance with  the  above  opinion,  the  defendants  api)ealed 
to  the  court  of  appeals,  which  court,  in  February,  1876, 
affirmed  the  judgment  of  the  general  term,  on  the  fore- 
going opinion,  and  rendered  judgment  absolute  against 
the  defendants  in  accordance  with  their  stipulation. 


BEBINGER  v.  SWEET. 

iT.   n  Supreme  Court j  Third  Department;  Oenerdl 

Temiy  January^  1876. 

Cauib  ov  AcrnoK. — ^Maligioxts  Abusb  of  Pbocbbs. — Conversioh. 

A  complaint  aUeging  that  defendant  led  plaintiff  into  making  a  hard 
and  unconscionable  lease,  and  then,  after  plaintiff  had  sown  crops, 
te.,  turned  him  off,  and  procured  his  arrest  on  a  malicious  charge 
of  embezzlement,  and  took  possession  of  his  household  goods,  &c., 
and  that  all  these  acts  were  in  pursuance  of  defendant's  plan  to 
defraud  plaintiff  ;  states  but  one  cause  of  action.* 

la  such  a  case  it  is  not  necessary  to  aUege  termination  of  the  prosecu- 

"^  Compare  Pomeroy^i  BemecUsi,  404;  Hamlin  «.  Tucker,  72  If.  C. 
S03;  Keep  9.  Kaufman,  66  IT.  T.  883 ;  Grant  v.  McCarty,  88  Icwa, 
46S;  Brockleman  v.  Brandt,  10  Ahb.  Ft.  141. 
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tion  complained  of  as  malicioiis.  In  this  xespect  the  action  is  for 
abuse  of  process.* 
Li  the  course  of  the  charge,  the  judge  told  the  jury  that  if  a  demand 
was  made  on  defendant  for  the  property,  "  and  he  gave  an  evasiTe 
answer,  or,  instead  of  saying  '  yes '  or  ^  no,'  said,  *'  I  demand  back 
my  own  property,'  that  would  be  a  conversion.  .  .  .  .  But  if 
he  told  him  he  could  go  and  get  it,  as  defendant  says  he  did,  then 
it  was  not  a  conversion."  Eeld^  not  error,  as  on  the  whole  charge 
it  was  apparent  the  question  of  defendant's  right  to  lefose  to 
detiver,  was  fairly  submitted  to  the  jury.t 

Appeal  from  a  judgment  npon  a  verdict  of  a  jury 
in  favor  of  plaintiff ,  and  from  an  order  denying  a 
motion  for  a  new  trial  on  minutes. 

Gteorge  Bebinger  sued  Benjamin  A.  Sweet,  and 
alleged  by  his  complaint,  that  he  was  led  into  the  exe- 
cution of  a  hard  contract,  for  the  occupation  and  work- 
ing of  defendant's  farm,  pledging  certain  personal 
proi)erty  for  the  fuU  performance  of  his  agreement; 
that  in  pursuance  of  said  contract,  he  entered  upon 
said  &rm,  and  expended  his  money  in  the  cultivation 
of  the  farm,  and  in  putting  in  crops  thereon  ;  that  on 
or  about  July  3,  thereafter,  and  after  such  crops  had 
been  put  in,  the  defendant  turned  the  plaintiff  and  his 
family  off  said  farm,  and  refused  to  let  him  perform 
his  contract  as  he  was  in  good  faith  proceeding  to  do ; 
that  such  conduct  of  the  defendant  was  with  the  pur- 
pose of  getting  without  compensation  the  avails  ol 
plaintiff's  labor  and  expenditures  upon  the  farm ;  that 
in  furtherance  of  said  purpose  the  defendant  procured 
the  arrest  of  the  plaintiff  for  embezzlement,  maliciously, 
in  bad  faith,  and  without  probable  cause,  with  intent  to 
drive  plaintiff  to  an  abandonment  of  his  rights ;  that 

*  See  Moulton  e.  Beecher,  p.  193  of  this  vol. ;  Heywood  9.  Col- 
Imge,  9  Ad.  d  E.  268;  Tomlinson  e.  Warner,  9  Ohio,  108;  Stancliff 
e.  Palmeter,  18  Ind.  821 ;  Dauchy  v.  Salisbury,  29  Qmn.  124. 

t  Compare  Roberts  o.  Berdell,  15  A£b.  Pr.  If.  8.  177;  Qillet  9. 
Roberts,  07  JV.  F.  28 ;  Jessop  e.  MiUer,  2  Abb.  Ct.  App.  Beo.  449. 


ABBOTT'S    NEW   CASES.  265 

Bebinger«.  Sweet. 

in  farther  ptirsTiance  of  his  wrongful  acts,  defendant 
took  possession  of  the  pledged  property,  and  of  other 
proi)erty  belonging  to  the  plaintiff,  and  has  wrongfully 
refused  to  give  the  same  up,  after  a  demand  ;  that  the 
plaintiff  fully,  and  in  all  things  performed  his  contract 
until  he  was  prevented  by  the  defendant ;  and,  finally, 
that  all  this  conduct  and  these  acts  on  the  part  of  the 
defendant,  were  the  result  of  a  deliberate  plan  on  the 
part  of  the  defendant  to  cheat  and  defraud  the  plain- 
tiff, and  were  all  x>arts  of  one  and  the  same  transac- 
tion. 

The  defendant,  by  his  answer,  alleged  that  plaintiff 
broke  his  contract,  and  left  his  employ  without  his 
consent.  The  answer  also  set  up  a  counter-claim  for 
property  used  by  plaintiff ;  denied  all  fraud  or  design 
to  cheat,  and  denied  the  wrongful  taking  or  retaining 
of  plaintiff's  property,  or  turning  plaintiff  off  his 
premises. 

Plaintiff  replied  denying  the  counter-claim. 

Ul)on  these  pleadings  a  trial  was  had,  and  plaintiff 
recovered  $600. 

On  the  trial  the  court,  against  objection,  admitted 
evidence  that  plaintiff  was  arrested  and  gave  bail ;  that 
a  lawyer,  as  defendant's  counsel,  was  present  at  the 
police  court,  andadvised  plaintiff  to  settle,  or  defendant 
would  send  him  to  State  prison.  The  substance  of  the 
charge  on  the  question  of  conversion  is  stated  in  the 
head-note. 

Defendant  moved  unsuccessfully  for  a  new  trial, 
and  api)ealed  from  the  judgment  and  order. 

Mead  &  Burlingame^  for  defendants. — ^I.  Malicious 
prosecution  was  not  alleged  nor  proved,  and  it  was 
error  to  receive  evidence  of  it.  Moreover,  there  was  no 
proof  of  the  termination  of  the  prosecution  (2  OreeTil. 
Bv.  §  462  ;  1  Am.  L.  Cas.  221 ;  Bigl.  Lead.  Cos.  on 
Tarty  178-196;  Driggs  v.  Burton,  44  Vt.  134;  M'Cor- 
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luick  V.  Sisson,  7  Caw.  716 ;  Gorton  z.  De  Asgelis,  6 
Wend.  418 ;  Bump  v.  Betts,  19  Wend.  421 ;  Thoma- 
Bon  V.  De  Mott,  18  ffow.  Pr.  529 ;  Clark  v.  Cleyeland,  6 
ffm,  344  ;  Given  v.  Webb,  7  Hobt.  65). 

IL  Demand  and  refusal  do  not  constitute,  but  are 
simply  evidence  of  a  conversion  (Munger  v.  Hess,  28 
Barb.  77 ;  HiU  t?.  Covell,  1  iT.  T.  522  ;  Boyle  t.  Roche, 
2  JS.  D.  SmUhj  336 ;  Thomson  v.  Six-Penny  Savings 
Bank,  5  Bosw.  294  ;  Wells  v.  Kelsey,  38  Barb.  242 ; 
Watt  V.  Potter,  2  Mas^n,  80 ;  2  Gr^iSTiZ.  jBo.  §  644; 
N.  Y.  &  H.  R.  R.  Co.  i?.  Haws,  66  N.  T.  178). 

Amasa  J.  Parker  {Amasa  J.  Par  Jeer  y  Jr.,  attorney), 
for  plaintiff. — ^There  is  but  one  cause  of  action.  Tie 
objection  of  supposed  misjoinder  should  be  by  de- 
murrer {Code,  %  144),  or  motion  (Cheney  v.  Pi^  23 
How.  Pr.  236)  before  answer  (N.  Y.  Ice  Co.  v.  N.  W. 
Ins.  Co.,  12  Abb.  Pr.  74) ;  and  before  notice  for  trial 
(Kellogg  V.  Baker,  16  Id.  287 ;  and  see  9  Him.  Pr.  123, 
251).  The  omission  to  move  is  a  consent  to  try  the 
allegation  (Quintard  v.  Newton,  6  Robt.  72 ;  Smith  t. 
Countryman,  30  N.  T.  656). 

By  THE  Court.* — ^Boabdman,  J. — ^An  objection  stren- 
uously insisted  upon  by  the  defendant  is,  that  several 
causes  of  action  are  improperly  joined.  It  is  sufficient 
to  answer  that  the  objection  should  have  been  taken  by 
demurrer  {Code^  §  144,  subd.  6 ;  §  148).  Inasmuch  as  it 
was  not  so  taken,  it  was  waived. 

The  cause  of  action  is  one  and  entire ;  it  is  not  an 
action  for  malicious  prosecution,  nor  for  breach  of  con- 
tract, nor  for  recovery  of  damages  for  the  conversion 
of  personal  proi>erty.  It  sets  forth  these  facts,  as  ele- 
ments of  damage,  and  also  as  evidence  of  the  fraudu- 
lent plan  and  design  of  defendant,  and  means  used  by 
him  for  accomplishing  his  purpose  of  cheating  and 

*  Present — Leabmbd,  P.  J.,  and  Bocxbs  and  BoABDXijr,  JJ. 
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defrauding  plaintiff  out  of  his  property,  and  rights.  It 
was  not,  therefore,  necessary  to  set  out  those  facts  with 
the  same  particularit;y  as  if  relying  solely  upon  them 
for  a  cause  of  action. 

The  action  being  such  as  I  have  indicated,  it  was 
not  necessary  to  allege  the  prosecution  had  ended.  It  is 
essentially  an  action  against  the  defendant  for  an  abuse 
of  the  process  of  the  law,  in  order  illegally,  and  wrong- 
fully, by  that  means,  to  compel  plaintiff  to  surrender 
up  his  prox>erty  and  rights  to  the  defendant.  In  such  a 
case,  it  is  unnecessary  to  allege  or  prove  the  termina- 
tion of  the  prosecution.  The  action  may  be  main- 
tained without  it  (2  Oreerd.  Ev.  §  452 ;  Grainger  v. 
Hill,  4  Bing.  N.  O.  212). 

Ttus  renders  it  unnecessary  to  consider  whether  the 
prosecution  was  ended  in  fact,  or  any  objection  was 
made  ux>on  the  trial,  entitling  the  def endaat  to  raise 
that  question  on  apjyeal. 

An  exception  is  also  taken  to  the  charge  of  the 
judge  ux)on  the  subject  of  conversion.  A  demand  and 
refusal  is  undoubtedly  only  evidence  of  conversion. 
When,  however,  the  judge  says,  a  demand  and  neglect 
to  return  is  a  conversion,  the  meaning  and  intent  is 
quite  evident.  A  general  exception  to  such  charge, 
without  pointing  out  or  calling  attention  to  critical 
inaccuracy,  would  not  present  an  error  to  be  here 
regarded. 

It  is  simply  a  catch  and  a  quibble.  It  is  not  fair  to 
the  court ;  but  in  reading  the  whole  charge  it  cannot  be 
contended  that  the  question  of  defendant's  right  to 
refuse  to  deliver  the  property  was  not  fairly  submitted 
to  the  jury. 

A  demand  was  properly  made ;  the  defendant  did 
not  deliver  it  up.  That  was  conclusive  evidence  of  a 
conversion,  if  defendant  had  no  right  to  retain  it. 
Whether  he  had  the  right  to  retain  it,  was  fairly  sub- 
mitted to  the  jury.  The  defendant  has  no  just  cause  to 
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oomplain  of  the  manner  of  such  submission.  It  was 
quite  as  favorable  as  defendant  was  entitled  to;  indeed, 
it  might  with  great  force  be  contended  that  the  original 
taking  was  wrongful,  and  no  demand  necessary. 

[The  learned  judge  then  disposed  of  some  minor 
exceptions,  and  concluded :] — ^No  error  is  discovered  to 
the  prejudice  of  the  defendant  for  which,  in  our  judg- 
ment, a  new  trial  should  be  granted. 

The  judgment  and  order  are  therefore  affirmed  with 
costs. 


ORVIS  V.  DANA. 
If.  T.  Comrnon  Pleas  ;  General  Term^  1876. 

Bnx  OF  Pabticulabs  in  Libbl.    - 

While  the  court  have  the  power,  under  the  Code  (§{  158,  469  ;  59  if. 
F.  176),  as  at  common  law,  to  order  a  defenduit  to  furnish  a  bill 
of  particulars,  this  power  ought  not  to  be  exercised  in  actions  of 
Ubel. 

If  an  answer  in  justification  is  not  sufficiently  particular,  defendaari 
remedy  is  to  move  to  make  it  more  definite  and  certain,  or  to  lie 
by  and  object  at  the  trial  to  the  admission  of  evidence  under  it 

An  affidavit  to  move  for  particulars,  in  tort,  must  be  to  the  effect  that 
the  party  does  not  believe,  and  cannot  form  an  opinion  as  to  the 
matters  with  which  he  is  chai^ged  ;  that  the  charge  is  so  vague  that 
he  does  not  know  what  he  is  charged  with.  An  affidavit  that  he 
is  *' ignorant  of  the  particulars  and  facts  which  defendants  expect 
to  prove,"  or  that  he  **  has  no  knowledge,  information,  or  belief  aa 
to  the  persons,  times,  or  places,  of  the  facts  by  which  the  defend- 
ants propose  to  establish  the  material  averments,"  &c.,  is  wholly 
insufficient  to  sustain  an  order  for  such  a  bill. 

The  English  practice  of  ordering  particulars  of  justification  results 
from  the  fact  that  the  particulars  are  not  there  required  in  plead- 
ing, as  they  are  here. 

Api)eals  from  orders  for  particiilars. 
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Charles  B.  Orvis  sued  Charles  A.  Dana  for  alleged 
libel  in  the  publication  in  the  New  York  Sun^  of  state- 
ments charging  plaintiff  with  commercial  frauds,  &c. 
He  also  sued  George  Jones  and  Lewis  J.  Jennings  for 
the  publication  in  the  lien)  York  Times  of  a  similar 
article.  Both  articles  gave  numerous  particulars.  In 
the  first  action,  defendant's  answer  alleged  generally 
the  truth  of  the  article  in  justification,  besides  matter 
in  mitigation ;  in  the  second,  defendants  justified  in 
detail,  alleging  also  matter  in  mitigation. 

In  both  actions  plaintiff  moved  for  and  obtained,  at 
special  term,  orders  that  defendants  serve  biUs  of  par- 
ticulars in  whole  or  in  part. 

The  order  in  the  action  against  The  Times  was  made 
before  the  motion  in  the  action  against  The  Sun  was  de- 
termined. 

The  opinion  delivered  upon  the  motion  in  the  latter 
action,  and  which  is  referred  to  by  the  court  in  the 
opinion  on  appeal,  was  as  follows  : 

Vast  Bbitnt,  J. — ^The  only  authority  which  plain- 
tiff has  been  able  to  cite,  in  support  of  his  novel  appli- 
cation, is  Tilton  v.  Beecher,  59  JHf.  T.  176.  It  seems  to 
have  been  assumed  that  the  court  of  appeals,  in  the  de- 
cision of  that  case,  has  put  forth  some  new  and  hitherto 
unfamiliar  doctrines  with  reference  to  the  granting  of 
applications  for  bills  of  particulars.  But  an  examina- 
tion of  this  case  will  show  that  that  decision  was  strictly 
in  accordance  with  the  practice  before  the  Code,  and  is 
in  entire  harmony  with  section  158  of  the  Code,  as 
amended  in  1851,  and  does  not  support  the  position  of 
the  plaintiff  on  this  motion.  It  is  true  that  the  court 
in  that  case  say  that :  "A  bill  of  particulars  is  appro- 
priate in  all  descriptions  of  actions  where  the  circum- 
stances are  such  that  justice  demands  that  a  party 
should  be  apprised  of  the  matters  for  which  he  is  to  be 
put  on  trial  with  greater  particularity  than  is  required 
by  the  rules  of  pleading." 
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This  sentence  in  the  opinion,  standing  alone  and 
read  by  itself,  wonld  support  the  proposition  that  a 
party  to  an  action  might  in  any  case  be  required  to  fur- 
nish a  "bill  of  particulars "  of  his  claim  or  defense; 
but  an  examination  of  the  whole  opinion  clearly  ahows 
that  the  court  did  not  intend  to  lay  down  any  doctrine 
so  broad  and  comprehensiTe  as  this. 

Just  prior  to  the  use  of  the  sentence  which  I  have 
quoted,  the  learned  justice  who  wrote  the  opinion  in 
the  court  of  appeals  had  been  calling  attention  to  the 
fact  that  when  a  "  bill  of  particulars  "  is  spoken  of,  it 
is  ordinarily  understood  as  referring  to  a  "  bill  of  par- 
ticulars "  of  the  dates  and  description  of  the  transa^ 
tions  out  of  which,  in  actions  uix)n  money  demands 
consisting  of  various  items,  the  indebtedness  is  claimed 
to  haye  arisen,  and  that  in  such  cases  it  is  granted  as  a 
matter  of  course ;  but  that  it  is  an  error  to  suppose  that 
"bills  of  particulars"  are  confined  to  actions  involving 
an  account,  or  to  actions  for  the  recovery  of  money  de- 
mands arising  upon  contract,  and  then  he  nmkes  use  of 
the  language  which  I  have  quoted. 

In  supi)ort  of  this  proposition  are  cited  various  au- 
thorities showing  that  in  actions  of  libel,  escape,  tres- 
pass, trover  and  in  ejectment,"  tJie plaintiff ^^  has  been 
ordered  to  furnish  a  bill  of  particulars,  and  that  also  in 
criminal  cases  the  instances  are  frequent,  where  the 
courts  have,  by  analogy  to  the  practice  in  civil  actions, 
ordered  the  prosecutor  to  furnish  a  bill  of  particulars ; 
and  that  in  England  it  is  very  common  at  the  present 
day  to  order  particulars  to  be  filed  in  an  action  for  di- 
vorce, either  on  the  ground  of  cruelty  or  adultery. 

The  learned  justice  then  refers  to  the  rule  laid  down 
by  the  chancellor  in  the  case  of  Wood  v.  Wood,  2 
PaigCy  108,  governing  the  pleadings  in  actions  for  di- 
vorce. 

After  referring  to  the  case  of  the  Commonwealth  v, 
Snelling,  15  Pick.  321,  and  Early  t>.  Smith,  12  IrUh 
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—  ■  —    -  I  , 

Com.  Id.  Appendix^  35,  lie  says:  *'A  reference  to  a 
few  of  the  authorities  upon  which  these  decisions  were 
founded  will  show  that  in  almost  every  kind  of  case  in 
which  the  defendant  can  satisfy  the  court  that  it  is 
necessary  to  a  fair  trial  that  he  should  be  apprised  be- 
fore-hand of  the  particulars  of  the  charge  which  he  is 
expected  to  meet,  the  court  has  authority  to  compel 
the  adverse  party  to  specify  those  particulars  so  far  as 
in  his  power,"  and  then  cites  numerous  cases  in  this 
country  and  in  England  where  the  plaintiff  has  been  or- 
dered to  file  a  bill  of  particulars,  but  not  a  single  case 
where  such  an  order  has  been  made  as  against  a  defend- 
ant. 

This  condition  of  the  authorities  would  seem  to 
show  that  the  court  of  appeals,  in  determining  the 
practice  prior  to  the  amendment  of  1851  to  section  158 
of  the  Code  of  Procedure,  intended  to  support  the  prop- 
osition as  lastly  stated  by  the  learned  justice  who 
wrote  the  opinion  of  that  court,  rather  than  the  one 
first  above  quoted. 

A  brief  examination  of  the  last  clause  of  section  158 
will  show  that  this  view  is  in  entire  harmony  with  the 
provisions  of  that  section. 

That  section,  after  providing  that  in  actions  brought 
upon  an  account,  or  where  an  account  is  relied  upon  as 
a  matter  of  defense,  the  adverse  party  may  exact  as  a 
matter  of  right  a  bUl  of  particulars,  and  that  the  court 
may  order  a  further  account  when  the  one  delivered  is 
defective,  says,  that  "  the  court  may  in  all  cases  order 
a  bill  of  particulars  of  the  claim  of  either  party  to  be 
fumished." 

It  is  to  be  observed  that  under  this  clause  of  section 
158,  the  power  of  the  court  to  order  a  bill  of  particulars 
is  limited  to  the  case  of  a  '^  claim  "  being  made  upon 
one  party  or  the  other,  and  it  is  the  particulars  of  this 
"  claim  "  only  which  can  be  ordered. 

The  use  of  the  word  ** claim"  in  this  connection, 
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dearly  refers  to  a  demand  for  aflinnatiye  relief,  and  is 
used  in  tlie  same  sense  as  tlie  word  ^^ demand."  It 
means  '^ claim  or  demand,"  and  could  never  be  applied 
to  a  mere  defense. 

Section  158  of  tlie  Code  having  provided  in  what 
cases  a  bUl  of  particulars  can  be  ordered,  it  follows,  as 
a  matter  of  course,  that  the  court  has  no  power  to  make 
such  an  order  in  a  case  not  embraced  within  the  provis- 
ions of  that  section.  In  the  case  of  Tilton  t).  Beecher,  a 
claim  for  a  heavy  amount  of  damages  was  made  by  the 
plaintiff  against  the  defendant,  upon  the  ground  that 
the  defendant  had  had  criminal  intercourse  with  plain- 
tiff's wife,  and  this  claim  brought  the  case  clearly 
within  the  provisions  of  the  Code. 

The  answer  in  this  case  sets  up  merely  a  defense, 
and  makes  no  claim  whatever  as  against  the  plaintiff, 
and  therefore  by  the  Code  no  power  is  conferred  upon 
the  court  to  order  a  bill  of  particulars  to  be  furnished 
by  the  defendant. 

The  plaintiffs  upon  this  motion  have  cited  varions 
authorities  to  show  that  the  justification  of  a  libel  must 
always  be  as  broad  as  the  charge,  and  of  the  very 
charge  attempted  to  be  justified,  and  also  to  show  with 
what  particularity  a  justification  must  be  plead,  but  all 
these  authorities  refer  simply  to  what  it  is  necessary 
that  an  answer  should  contain  in  order  to  make  a  good 
plea  of  justification,  or  to  what  it  is  necessary  for  the 
defendant  to  prove  to  sustain  such  plea,  and  have  no 
application  to  the  question  now  under  consideration. 

Having  thus  seen  that  the  case  of  Tilton  7>.  Beecher 
does  not  decide  that  the  defendant  in  every  case  can  be 
compelled  to  furnish  a  bill  of  particulars,  and  that  such 
was  not  the  practice  before  the  Code,  and  that  section 
158  of  the  Code  does  not  authorize  the  court  to  order 
the  defendant  to  furnish  a  bUl  of  particulars  in  an  ac- 
tion for  libel,  it  would  appear  that  this  motion  should 
be  denied. 


ABBOTT'S    NEW   CASES.  273 

Orvis  «.  Dana. 

But  the  Hon.  J.  P.  Daly  of  this  court,  in  a  case 
brought  by  this  plaintiflf  against  the  editors  of  The  New 
TotJc  Times  for  damages  for  an  alleged  libel,  having 
held  that  the  court  had  i)ower  to  grant  a  bill  of  particu- 
lars in  a  case  like  the  present,  although  of  a  different 
opuiion,  I  am  constrained  to  follow  his  decision  until 
reversed  by  the  general  term. 

I  shall,  therefore,  order  that  the  defendants  furnish 
a  bill  of  particulars,  showing  who  the  persons  were  who 
suspected  plaintiff's  honesty,  and  instituted  inquiries 
and  learned  that  his  record  was  not  good ;  in  what 
newspapers  at  Toronto  the  plaintiff  advertised  for 
clerks,  the  names  of  the  clerks  he  engaged,  and  of 
whom  he  got  rid ;  the  nature  of  the  different  kinds  of 
bnsmess  transacted  by  the  plaintiff  in  Chicago  partak- 
ing of  the  nature  of  swindles ;  from  whom  he  received 
consignments  while  in  Center  street,  and  to  whom  he 
failed  to  account.  Also  the  names  of  the  persons  swin- 
dled by  the  plaintiff  by  the  means  of  notes  indorsed  by 
Bead. 

Motion  therefore  granted,  order  to  be  settled  on  no- 
tice. 

Prom  the  order  in  each  case  defendants  respectively 
appealed.  Prom  so  much  of  the  orders  as  denied  parts 
of  the  applications,  plaintiff  also  appealed.  The  two 
appeals  were  argued  together. 

WiUard  Bartletty  counsel  and  attorney,  for  defen- 
dant in  the  case  against  the  Sun. — ^I.  All  existing 
powers  of  the  court  as  to  bills  of  particulars  in  personal 
actions  are  derived  from  the  Code.  Before  the  Code, 
our  only  statute  as  to  bills  of  particulars  was  2  S.  8. 
352,  which  (continued  in  force  by  Cod€j  §  455)  relates 
only  to  real  property  actions.  Before  the  Code,  the 
common  law  rules  were  adopted  with  aU  the  force  of 
statutory  enactment  (See  Const.  Art.  I.  §  17).  The 
Code  was  intended  to  supersede  these  {Code  of  1848,  § 

Vol.  L— 18 
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135 ;  Code  of  1849,  §  168).  The  revMon  of  statute 
and  common  law  in  the  last  cited  section,  abrogates 
the  previous  rules  superseded  by  it  (Bartlet  u.  King, 
12  Mass.  545 ;  U.  S.  n.  Tynen,  11  WaU.  92,  and 
cases  cited;  SmitKs  Stat.  Constr.  904;  Pomero^B 
Sedgw.  on  Stat.  Constr.  365,  n. ;  Commonwealth  t. 
Cooley,  10  Pick.  37;  Commonwealth  v.  Marshall, 
11  Id.  350;  Nichols  t).  Squire,  5  Id.  168).  The 
express  restoration  of  a  certain  power  by  the  Code 
of  1849  and  1851,  was  necessary,  because  the  common 
law  power  {Ordh.  Pr.  2d  ed.  518)  had  been  taken 
away  by  the  Code  of  1848.  Before  the  amendment  of 
1851,  it  was  not  the  practice  to  order  particulars 
(Mason  v.  Ring,  10  Bosw.  598). 

II.  The  Code  limits  the  power  to  x)articulars  of  the 
"  claim  "  of  the  party. 

III.  A  justification  of  an  alleged  libel  is  not  a  daim 
(1  Boumer  L.  Die.  233 ;  Plowd.  Com.  359  ;  Jacofff  L 
Die.  tit.  ''Claim"  ;  Coke  Lit.  §  420;  BurrHfs  L 
Die.  ;  Jackson  v.  Losee,  4  Sandf.  Ch.  381 ;  BeWsDk,; 
Lawrence  v.  Miller,  2  N.  T.  254 ;  Pomeroy  on  Rem. 
757). 

IV.  At  common  law,  our  courts  never  had  or  at- 
tempted to  use  this  power  in  libel,  but  only  (against 
defendants)  in  cases  of  set-oflf  (Orah.  Pr.  2d  ed.  619 ; 
BurrilVs  Pr.  180,  433 ;  People  v.  Munroe  C.  P.,  4 
Wend.  200 ;  Brewster  v.  Sackett,  1  Cmo.  572).  The 
cases  cited  in  Tilton  v.  Beecher  do  not  conflict,  because 
they  were  all  other  classes  of  actions  or  suits,  and 
sought  particulars  of.  plaintiff^  s  charge,  not  of  the  de- 
fense. The  only  apparent  exception  (Commonwealth  v, 
Snelling,  15  Pick.  321)  amounted  only  to  an  order  for  a 
special  plea. 

V.  The  justification  is  sufficient,  but  if  not,  cannot 
be  questioned  here. 

VI.  The  application  is  unprecedented,  and,  even  if 
within  the  power  of  the  court,  should  be  denied. 
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ff.  C  Gardiner  {John  Oummins,  attorney),  for 
plaintiff  in  both  cases  : — ^As  to  the  question  of  power, 
—relied  on  Tilton  v.  Beecher,  and  cases  there  cited. 

As  to  the  right  of  plaintiff  to  require  details  of  the 
justification, — cited:  Stephen  on  Pleading  j  311 ;  Boyce 
d. Brown,  7 Barb.  80;  Winters.  Baker,  50 Id.  432;  Bunge 
V.  Koop,  48  i\r.  r.  225  ;  1  ChUty's  Pleading,  631 ;  Id. 
5th  Ed.  632;  Id.    5th    Ed.   533,   534;    Wachter   a. 
Quenzer,  29  N.  Y.  552 ;  Bissell  t).  Cornell,  24  Wmd.  354 ; 
StOwell  n.  Barter,  19  Id.  487 ;  Pidler  «.  Delavan,  20  Id. 
57 ;  Cooper  v.  Barber,  24  Id.  105 ;  Fero  v.  Ruscoe,  4 
N.  Y.  165  ;  Stiles  v.  Comstock,  9  II(m.  Pr.  448 ;  Pry  v. 
Bennett,  5  Sandf.  54 ;  Sayles  x.  Wooden,  6  Haw.  Pr. 
84 ;  Anibal  t?.  Hunter,  6  Id.  255 ;  Billings  t?.  WaUer,  28 
Id.  97 ;  1  Hilliard  on  Torts,  4th  Ed.  401,  §  37 ;  Gage 
V.  Robinson,  12  Ohio,  250  ;  Broom^s  Maxims,  7th  Ed. 
191  and  192 ;  Skinner  v.  Powers,  1  Wend.  451 ;  Mc- 
Kinley  v.  Rob,  20  Johns.  351 ;  Townshend  on  Libel, 
2  Ed*.  554,  §  357 ;  Kerr  v.  Force,  3  Oranch  C.  Ct.  8 ; 
Ames  V.  Hazard,  8  B.  I.  143 ;  1871,  De  Armond  v. 
Armstrong,  37  Ind.  35  ;  Tilson  v.  Clark,  45  Barb.  181 ; 
St^hen  on  Pleading,  388,  Rule  IV. ;  J' Anson  ^?.  Stuart, 
2  Smithes  Leading  Cases,  Hare  and  Wallaces  Notes, 
71  and  73,  and  74  and  75 ;  Henson  t.  Veatch,  1  Blackf. 
370 ;  Douge  x.  Pearce,  13  Ala.  128 ;  Taylor  v.  Robin- 
son, 29  Me.  323 ;  Nelson  n.  Musgrave,  10  Mo.  648 ; 
Samuel  ^.  Bond,  LitteWs  Sel.  Cas.  158  ;  Nail  v.  Hill, 
Peck,  325  ;  Andrews  v.  Vanduzer,  11  Johns.  38  ;  Ster- 
ling V.   Sherwood,   20  Id.  204;    Swann   v.   Rary,   3 
Black/.  298 ;  Kent  v.  David,   Id.   301 ;    Eastland  v. 
Caldwell,  2  Bibb,  21 ;  Matthews  v.  Davis,  4  Id.  173  ; 
Stow  V.  Converse,  4  Conn.  17 ;  Starr  v.  Harrington,  1 
Smith,  360  ;  Shepard  v.  Merrill,  13  Johns.  475  ;  Sharpe 
V.  Stephenson,  12  Ired.  348 ;  Torrey  v.  Field,  10  Vt. 
353  ;  1  American  Lead.  Cas.  3  Ed.  178 ;  Hopkins  ^. 
Smith,  3  Barb.  699  ;  Steinman  v.  McWilliams,  6  Barr, 
170-177;  Parke  d.  Blackiston,  3  Barring.  373-378; 
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McGlemery  v.  Keller,  3  Black/.  488 ;  Oflfut  t.  Early- 
wine,  4  Id.  460  ;  Byrket  v.  Monohon,  7  Id.  84 ;  Lanter 
^.  McEwen,  8  Id.  495,  496 ;  Wonderly  v.  Notes,  Id. 
689  ;  Landis  v.  Shanklin,  1  Carter y  92 ;  Newbit  v.  Sta- 
tu^, 35  Me.  315;  Steele  i?.  Phillips,  10  Humph. 
461 ;  Grants  v.  Vinard,  1  Smithy  287,  and  1  Carter ^  476 ; 
Crandall  x.  Dawson,  1  &ilm.  566 ;  Conlter  v.  Stuart,  2 
Terger,  226  ;  Kirtley  v.  Deck,  3  jBr(?/i.  <fe  ilf.  388 ;  Ome 
?).  Lodge,  3  Harr.  <£•/'.  83 ;  Gilman  2?.  Lowell,  8  Wend. 
673.  As  to  the  merits  of  the  application,— discussed 
the  &tcts  claimed  to  constitute  the  cause  of  action,  and 
insisted  that  they  were  such  ad  to  entitle  the  plaintiff 
to  full  particulars  of  the  facts  and  circumstances  by 
which  defendants  expected  to  prove  justification. 

Austin  Abbott  {Howard  Payson  WildSj  attorney), 
for  the  defendants  in  the  action  against  The  THmes.— 
1.  The  Code  gives  no  power  to  order  particulars  in  such 
a  case.  The  opinion  expressed  in  Tilton  v.  Beecher, 
that  the  defendants'  remedy  where  plaintiff  s  claim  is  not 
pleaded  with  particularity,  is  by  asking  for  particulars, 
not  by  motion  to  make  more  definite  and  certain,  can 
not  be  extended  to  a  plaintiff's  objection  to  supposed 
indefiniteness  in  a  justification,  without  overruling  the 
repeated  decisions  of  the  same  court,  that  in  case  of  an- 
swers setting  up  matter  in  avoidance,  the  remedy  is  by 
motion  under  section  160  of  the  Code  (Wall  t.  Buffalo 
Water  Works  Co.,  18  If.  T.  119  ;  Farmers',  &c.  Bank 
V.  Sherman,  33  Id.  69 ;  Kerr  v.  Hays,  35  Id.  331.  S.  P., 
Martin  n.  Kanouse,  2  Abb.  Pr.  327 ;  S.  C,  11  How.  Pr. 
667;  Wiggins  T).  Gans,  3  8andf.738;  Watt  tj.  Watt,  2 
Mobt.  686).  And  the  doctrine  that  a  justification  objected 
to  as  deficient  in  lacking  some  details  of  time,  place  and 
circumstance,  is  to  be  cured  by  such  motion,  is  adopted 
by  all  the  cases  (Maretzek  v.  Cauldwell,  19  Abb.  Pr. 
36 ;  Shoe  and  Leather  Bank  v.  Thompson,  18  Id.  413 ; 
Billings  V.  WaUer,  28  How.  Pr.  97). 
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n.  It  is  beUeved  that  there  is  no  precedent  in  this 
country,  for  ordering  a  bill  of  particniars  in  a  civil 
action  for  Ubel.  Certainly  there  is  no  reported  prece- 
dent in  this  State ;  and  it  is  believed  that  there  is  none 
m  any  of  the  States.  And  in  no  case  of  libel  whatever 
has  it  been  ordered,  except  on  the  ground  that  the  plea 
was  a  mere  general  aspersion,  not  relative  to  any  time, 
place,  or  particular  (Commonwealth  v.  SnelUng,  15 
Pick.  321). 

in.  The  facts  showing  necessity  for  the  particulars, 
and  how  the  particulars  are  material  in  aid  of  the 
prosecution ;  or  that  justice  cannot  be  done  upon  the 
trial  without  them, — are  essential,  to  entitle  a  party  to 
a  bill  of  particulars  (Willis  v.  Bailey,  19  Johns.  268 ; 
Depew  V.  Leal,  5  Duery  663 ;  Commonwealth  v.  SneU- 
ing,  15  Pick.  321 ;  Tilton  v.  Beecher,  59  iV.  Y.  176). 

IV.  The  cases  cited  by  plaintijBf  as  to  his  right  to 
a  fuller  specification  of  particulars  of  the  justification 
are  all  cases  of  demurrer,  or  other  objection  to  the  de- 
fendant's pleading ;  none  are  cases  of  motion  for  partic- 
ulars. Plaintiff  should  demur  if  he  would  rely  on 
those  authorities,  for  on  demurrer  the  defendant  may 
have  leave  to  amend. 

V.  The  answer  of  these  defendants  fairly  apprises 
plaiutiff  of  the  particulars  of  defendants'  charge.  This 
is  all  that  the  law  can  require  (Brown  v.  Williams,  4 
Wend.  360;  Stowits  v.  Bank  of  Troy,  21  Id.  185). 
Particulars  are  not  ordered  to  limit  the  generality  of 
a  pleading,  and  to  furnish  evidence,  or  facts  whereon 
to  found  an  aflBrmative  defense  (PuUerton  v.  Gfaylord, 
7  Hobf.  651 ;  Drake  v.  Thayer,  5  Id.  694 ;  People  v. 
Tweed,  5  Burij  353 ;  Strong  v.  Strong,  1  Abb.  Pr.  N. 
&238). 

VI.  The  matters  api)ear  to  be  within  plaintifTs 
knowledge;  and  they  are  not  within  the  x)ersonal 
knowledge  of  defendants,  nor  alleged  so  to  be  (Powers 
p  Hughes,  39  Superior  Ct.  Hep.  482). 
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Vn.  Bills  of  particulars  ought  never  to  be  ordered 
from  defendants  in  libel  suits,  but  the  pleader  should 
be  left  to  plead  his  case  at  his  own  peril,  at  the  risk  of 
not  being  allowed  to  give  evidence  of  facts  not  properly 
pleaded.  Where  a  pleading  sets  up  a  "claiin,"  the 
function  of  the  bill  is  to  particularize  it.  It  does  not 
call  for  evidence,  but  for  a  definition  of  the  claim  ;  and 
this  the  courts  can  readily  appreciate  and  enforce  in 
advance  of  the  trial.  Where  there  is  no  "claim" 
in  the  strict  sense  of  the  word,  but  merely  an  answer 
of  matter  in  avoidance,  the  court  has  no  line  to  go  on 
in  prescribing  particulars.  Every  motion  for  particu- 
lars in  such  a  case,  would  involve  such  an  attempt  as 
we  have  heard,  on  the  part  of  plaintiffs  counsel  here, 
to  discuss  the  facts  on  the  motion.  An  order  which 
requires  a  defendant  to  furnish  the  particulars  of  the 
facts  and  circumstances  by  which  he  intends  to  prove, 
&c.,  caUs  for  evidentiary,  not  for  issuable  faots,  to 
which  plaintiflf  can  have  no  right. 

By  the  Court.* — Yan  Hoesen,  J. — On  the  appli- 
cation of  the  plaintiflf,  Judge  J.  F.  Daly,  at  spe- 
cial term,  ordered  the  defendants,  Jennings  and  Jones, 
to  give  a  bill  of  x>articulars  of  some  of  the  mat- 
ters pleaded  by  them  in  justification  of  an  alleged  libel 
upon  the  plaintiflf.  Afterwards,  upon  the  application  of 
the  plaintiflf.  Judge  Van  Brunt,  at  special  term, 
ordered  the  defendant,  Dana,  to  give  to  the  plaintiff  a 
similar  biU  of  particulars. 

The  defendant,  Dana,  appealed  from  the  order  of 
Judge  Van  Brunt,  and  the  plaintiflf  and  the  defendants 
Jones  and  Jennings,  all  appealed  from  the  order  of 
Judge  Daly. 

The  appeals  were  argued  at  the  same  time,  and  two 
questions  were  discussed  upon  the  argument,  and  are 
now  to  be  determined. 

*  Present,  Dalt,  Ch.  J.,  and  Van  Hobsek,  J. 
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First.  Has  the  court  power  in  an  action  for  libel,  t( 
require  the  defendant  to  give  the  plaintiff  a  bill  of  par 
ticulara  of  the  matters  pleaded  in  justification  ?  Secondly 
If  the  court  possesses  such  powers  did  the  plain 
tiff  in  these  cases  present  good  reason  for  its  exercise  1 

The  plaintiff  complains  that  the  defendants  in  boti 
actions  published  concerning  him  the  same  libelous 
statement.  That  statement  is  general  and  vague.  Il 
alleges  that  the  plaintiff  is  au  old  swindler,  and  refers  ir 
a  loose  way  to  some  transactions  of  a  questionable  char- 
acter in  which  he  was  engaged  at  different  places  ic 
former  years.  The  defendant,  Dana,  attempts  to  jus- 
tify by  simply  alleging  that  the  charges  of  the  «tate- 
inent  are  true.  The  defendants,  Jones  and  Jennings, 
not  content  with  the  general  allegation  of  the  truth  oJ 
the  charges,  plead,  with  fullness  and  circumstantiality, 
the  facts  by  which  they  espeot  to  establish  the  truth  oi 
their  imputations  upon  the  plaintiff. 

There  is  no  precedent  in  this  State  for  a  bill  of  pax- 
ticnlara  in  a  libel  suit.  In  all  probability,  the  plaintiff 
would  not  have  thought  of  asking  particulars  in  these 
cases  but  for  the  decision  in  Tilton  v.  Beecher  (59  JV. 
T.  176).  Because  the  court  of  appeals  decided  in  that 
case  that  it  was  in  the  power  of  a  court  of  original 
jurisdiction  to  order  the  plaintiff  to  furnish  a  bill  of 
particulars  in  an  action  for  criminal  conversation,  it 
seems  to  be  supposed  that  hereafter  a  bill  of  particulars 
is  to  be  as  much  a  matter  of  course  in  an  action  of 
tort,  as  it  has  hitherto  been  in  an  ordinary  action  on  a 
book  account.  If  Tilton  v.  Beecher  had  never  been 
■decided,  there  would  stiU  be  abundant  authority  for 
holding  that  it  ia  a  necessary  part  of  the  powers  of 
every  court  of  general  jurisdiction  to  order  bills  of 
particulars  whenever  a  party  is  unable  to  ascertain 
from  the  general  statements  composing  the  pleadings 
of  his  opponent,  what  particular  questions  of  fact  he 
must  prepare  himself  to  try. 
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It  is  true  that  in  New  York  the  courts  have  never 
ordered  j^^^^^^^^^^  ^  ^^7  actions  of  tort,  except 
trover  and  ejectment ;  but  in  England  and  in  Ireland,  as 
well  as  in  several  States  of  the  American  Union,  courts 
whose  inherent  powers  are  the  same  as  those  of  our 
own  courts  have  ordered  biUs  of  particulars  in  trespass, 
in  actions  for  nuisance,  and  in  actions  for  libel. 

In  Jones  v.  Bewicke  (5  L.  It.  C.  P.  32),  which  was 
an  action  for  libel,  the  defendant,  who  had  charged  the 
plaintiff  with  perjury,  and  who  pleaded  by  way  of  jus- 
tification that  the  charge  was  true,  was  compelled  to 
give  particulars  of  the  matters  he  relied  on  to  justify 
the  libel. 

In  Wren  v.  WeUd  (4  L.  B.  Q.  B.  213),  the  defen- 
dant, who  had  stated  to  i)ersons  who  had  bought  cer- 
tain machines  of  the  plaintiff,  that  such  machines  were 
an  infringement  of  his  patent,  was  ordered  by  the 
Queen's  Bench  to  furnish  to  the  plaintiff  a  bill  of  par- 
ticulars specifying  in  what  respects  the  machines 
infringed  his  patent.  In  Wood  v.  Jones  (1  Bost.  &  F. 
301),  the  plaintiff,  in  an  action  for  slander,  was  com- 
pelled to  furnish  the  names  of  the  persons  to  whom  the 
defendant  had  communicated  the  slander,  and  whose 
patronage  the  plaintiff  had  lost  in  consequence  of  the 
aspersions. 

In  Slator  v,  Slator  (8  Law  Times  Bep.  Jf.  8.  856), 
the  plaintiff  was  ordered  to  give  particulars  of  the 
occasions  on  which  the  defendant  had  uttered  the 
slander.  The  plaintiff's  counsel  stated,  in  the  course 
of  his  argument,  that  he  had  searched  the  books  from 
Oroke  Jace  downward,  without  finding  a  precedent  in 
England  for  the  application.  In  Lagan  tj.  Gibson, 
Irish  Exchequer  Nov.  12,  15,  1875  (reported  in  9  Iruh 
Bep.  C.  L.  Series^  507),  which  was  an  action  for  seduc- 
tion, the  defendant  applied  for  a  biU  of  particulars, 
and  the  chief  baron,  though  denying  the  application, 
used  the   following  language  on  the  subject  of  the 
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power  of  the  court  to  order  particnlars.  "  There  is  »■ 
doabt  that  the  conrt  has  an  inherent  jurisdiction  t 
order  particolars  in  all  cases  in  which  it  is  satisfied  b; 
affidavit,  that,  either  for  the  purpose  of  pleading,  or  o 
defense  at  the  trial,  the  plaintiff  should  more  clearl; 
define  his  cause  of  action.  The  application,  howevei 
is  not  of  course :  special  grounds  and  circumstance 
must  be  proved,  to  show  the  necessity  for  more  specifi 
information." 

The  cases  of  Echlin  v.  Brady  (17  Irish  Jut.  188) 
and  Early  ».  Smith  (12  Irisli  L.  R.  N.  8.  Append.  xx3cv; 
both  establishing  the  power  of  the  court  to  order  pai 
ticulars,  were  mentioned  with  approval  by  the  court  o 
appeals,  in  TUton  n.  Beecher. 

In  True  ».  Plumley  (36  Me.  476),  and  in  Clark  t 
Munsell  (6  Mete.  373),  the  plaintiffs  were  compeUei 
to  famish  particulars  of  the  facts  constituting  a  righ 
of  action  for  slander.  Whilst  there  is  no  doubt  tha 
the  courts  that  I  have  mentioned  have  never  unti 
recently  exercised  the  iwwer,  it  cannot  now  be  quea 
tioned  that  they  have,  even  in  actions  of  tort,  an  inhei 
ent  jurisdiction,  to  quote  the  words  of  Chief  Baroi 
Palles,  "to  order  particulars." 

It  is  contended,  however,  by  the  counsel  for  th 
defendants,  that  the  courts  of  New  York  have  not  th 
power  to  order  particulars  that  is  possessed  by  th 
courts  in  the  United  Kingdom,  because  the  Code 
which  was  intended  as  a  revision  of,  or  as  a  substitute 
for,  the  old  common  law  practice,  makes  no  provisioi 
for  bills  of  particnlars,  except  where  an  account  i; 
pleaded,  or  where  the  claim  of  a  party  is  lacking  ii 
definiteness.  The  word  claim  has,  it  is  argued,  a  sig 
nification  well  settled  and  thoroughly  understood.  I 
implies,  we  are  told,  a  demand  for  affirmative  relief 
and  for  the  purpose  of  showing  such  to  be  its  meaning, 
various  definitions  of  the  word  have  been  collectec 
from  the  law  dictionaries  of  Jacob,  Bouvier  and  Bnr 
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rilL  All  the  definitions  agree  that  a  claim  is  a  demand 
for  a  thing,  the  ownership  of  which,  or  an  mterest  in 
which,  is  in  the  claimant,  but  the  possession  of  which  is 
wrongfully  withheld  by  another. 

It  is  singular  that  no  one  of  the  definitions  fairly 
covers  the  demand  made  by  Tilton  against  Beecher. 
It  would  be  doing  violence  to  language  to  say  that  the 
damages  which  Tilton  sought,  were  property  which  he 
owned,  and  which  Beecher  wrongfully  withheld.  The 
court  of  appeals,  when  they  declared  it  to  be  within 
the  power  of  the  city  court  of  Brooklyn,  to  order  Tilton 
to  furnish  particuhirs,  must  have  re^urded  the  word 
claim,  in  section  158,  as  having  a  broader  signification 
than  the  law  dictionaries  ascribe  to  it.  In  common  par 
lance,  a  claim  means  an  assertion,  a  pretension.  When 
claim  is  used  as  a  verb,  many  respectable  writeis 
seem  to  regard  it  as  a  synonyme  for  state,  urge,  insist, 
or  assert.  Thus,  Judge  Yas  Brunt,  in  his  very  able 
opinion  as  special  term,  speaks  of  actions  in  which  the 
^^  indebtedness  is  claimed  to  have  arisen."  And 
Judge  Rapallo,  in  his  opinion  in  Tilton  v.  Beecher, 
says,  ^^It  is  claimed  that  an  imi)ortant  element  in  the 
case  consists  of  confessions."  Again,  he  says,  '^  He 
denies  that  the  acts  charged  were  ever  committed,  bnt 
claims  that  for  the  purpose  of  preparing  his  defense, 
&c.,  &c."  Again,  he  says,  "the  transactions  out  of 
which  the  indebtedness  is  claimed  to  have  arisen,  &c." 

It  is  very  plain  that  both  Judge  Rapallo,  and 
Judge  Van  Britnt  used  the  word  in  its  proper  sense, 
without  associating  with  it  the  idea  of  an  affirmative 
demand,  and  that  when  they  said  '^  an  indebtedness  is 
claimed  to  have  arisen,"  they  meant  merely  that  the 
indebtedness  was  alleged  or  slaved  to  have  arisen.  I 
am  aware  that  such  a  use  of  claims  is  not  strictly  cor- 
rect, and  that  the  best  authorities  condemn  it ;  yet, 
that  it  is  the  ordinary  use  of  the  word,  admits  of  little 
question.    Bad  as  the  misuse  may  be,  it  is  no  worse 
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than  the  misase  in  the  English  coarts  of  the  wo 
contention,  which  is  employed  at  Westminster  Hi 
as  a  synonyme  for  point  or  proposition.  I  think  th 
claim  in  section  158  must  be  taken  to  mean  case ;  aj 
that  the  legislature  intended  to  embrace  in  the  wo 
all  causes  of  action,  and  all  grounds  of  defense,  pleas 
confession  and  aToidance,  no  less  than  the  pleadi 
stories  of  both  parties,  complaints  and  connter-clain 
A  bill  of  particulars  may  be  ordered,  says  secti 
156,  in  all  cases,  and/rcwj  either  party. 

It  evidently  was  the  intention  to  confer  upon  t 
conrte  the  most  absolute  and  sweeping  power  to  ord 
particalars.  It  would  have  been  easy  for  the  legisl 
ture,  if  their  design  had  been  not  to  allow  particulai 
except  of  matters  set  out  in  complaints  or  counts 
claims,  to  make  the  language  of  section  158  exprc 
that  intent.  The  words  all  cases  include  all  actions 
torts,  snits  in  equity,  in  fact  every  imaginative  desori 
tion  of  action.  Either  party  may  in  all  cases  be  coi 
pelled  to  furnish  particulars.  Where  language 
comprehensive  is  used,  and  where  discretion  so  unlii 
ited  is  plainly  confided  to  the  courts,  we  ought  not 
be  ingenious  in  discovering  ways  to  thwart  the  legisJ 
tive  will.  It  would  be  wrong  to  give  the  word  claim 
narrow  and  technical  meaning,  and  then  let  it  mast 
the  rest  of  the  sentence,  and  control  its  construction. 

But,  giving  to  claim  the  narrow  interpretatii 
insisted  on  by  the  counsel  for  the  defendants,  and  co 
ceding  that  section  168  only  allows  the  ordering  of  pt 
ticolars  of  affirmative  demands,  I  think  that  sectii 
469  of  the  Code  gives  ample  authority  for  bills  of  pi 
ticnlars  in  cases  like  the  present.  "That  section 
says  Judge  Rapallo,  in  Tilton  a.  Beecher,  "won 
probably  suffice  to  preserve  the  authority  of  the  cou 
to  order  particnlaxs  in  all  cases  before  accustomed 
It  continues  in  force  all  the  old  rules,  and  practice 
the  courts,  not  inconsistent  with  the  Code.    The  o 
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system  of  pleading  was  abolished.    The  old  practice 
was  retained,  where  not  inconsistent  with  the  Code. 

What  is  there  inconsistent  with  the  Code,  in  per- 
mitting the  court  to  order  a  bill  of  particulars  in  a  libel 
suit  i  The  counsel  for  the  defendants  says,  that  section 
158  was  intended  as  a  substitute  for  the  old  law,  upon 
the  subject  of  bills  of  particulars.  That  is  begging  the 
question.  Wherein  is  section  158  of  greater  force  than 
section  469 1 

The  old  law  permitted  a  bill  of  i)articulars  in  an 
action  of  trover,  and  in  ejectment.  When  the  Code 
was  first  enacted,  the  only  section  on  the  subject  of 
bills  of  particulars  provided  merely  that  a  bill  of 
particulars  might  be  ordered  of  an  account  of  more 
than  twenty  items.  Will  it  be  seriously  contended 
that  the  adoption  of  that  section  ousted  the  courts 
of  their  power  to  order  particulars  in  actions  of 
trover  and  of  ejectment  I  Certainly  not.  The  old  prac- 
tice remained  in  force,  being  preserved  by  section  469. 
An  intent  on  the  part  of  the  legislature  to  deprive  the 
courts  of  an  essential  branch  of  their  j)owers,  of  a  part 
of  their  "inherent  jurisdiction,"  is  not  be  presumed 
without  clear  evidence  of  such  intent. 

It  is  of  no  force  to  say  that  the  granting  of  bills  of 
particulars  in  actions  of  libel  was  not  a  -pait  of  the 
accustomed  practice  of  our  courts.  The  court  of 
appeals  disproved  of  that  objection  when  they  estab- 
lished the  power  of  courts  of  original  jurisdiction  to 
order  particulars  in  an  action  for  criminal  conversation. 
The  powers  of  a  court  do  not  depend  upon  the  frequency 
with  which  the  exercise  of  them  is  invoked.  I  think, 
therefore,  that  the  power  to  order  particulars  to  be  fur- 
nished by  the  defendant  in  a  libel  suit  is  beyond  dis- 
pute. 

We  come  now  to  the  question  whether  in  these  cases 
we  ought  to  exercise  that  power.  I  am  clearly  of  the 
opinion  that  we  should  not. 
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It  was  said  by  Chief  Baron  Palles,  in  Lagan 
Gibson,  supra,  that  "particulars  are  always  useful 
the  defendant ;  they  limit  the  occasions  in  referenci 
which  the  plaintiff  is  at  liberty  to  apply  evidence,  : 
consequently  restrict  the  range  of  proof  necessar; 
the  defendant.  Bnt  this  restriction  does  not  per 
constitute  a  necessity  for  particulars,  within  the  me 
ii^  of  the  rule,"  In  Horlock  ».  Lediard  (10  M.  & 
677),  Baron  Parke  said  :  "  There  must  be  some  spe 
ground  alleged ;  otherwise  in  every  case  of  trespas; 
would  be  a  step  in  tbe  cause  to  apply  for  a  bill  of  ] 
ticulars,  on  the  affidavit  of  the  defendant,  who  wc 
never  know  what  the  grievances  complained 
were." 

In  Echlin  d.  Brady  (17  IHsh  Jurist,  188),  CI 
JoBtice  Lefboy  said:  "The  principle  applicable 
such  a  case  is  that  wise  precaution  that  the  party 
plying  to  oblige  his  adversary  to  make  an  exposur 
his  case  must  make  the  application  founded  upon 
oath  that  he  does  not  believe,  and  cannot  form 
opinion  as  to  the  matter  with  which  he  is  charg 
that  the  charge  is  so  vague  that  he  does  not  know  v> 
he  is  chained  with." 

In  his  affidavit  in  the  action  against  Jones  and  i 
ninga,  the  plaintiff  states  no  more  than  this :  "  he  is  ig: 
ant  of  the  particulars  and  facts  which  defendants  ex] 
to  prove." 

In  his  affidavit  in  the  action  against  Dana,  the  pi 
tiff  merely  says  that  ' '  he  has  no  knowledge,  inf or 
tion,  or  belief  as  to  the  persons,  times,  or  places,  of 
facts  by  which  the  defendants  propose  to  establish 
material  averments  in  his  answer." 

Tested  by  the  rules  laid  down  in  the  cases  1 1 
cited,  these  allegations  are  utterly  insufficient  to 
title  the  plaintiff  to  a  bill  of  particulars.  They  me: 
amount  to  a  statement  that  the  plaintiff  does  not  k 
by  what  witnesses  and  by  what  evidence  the  defi 
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ants  will  endeavor  to  establish  their  defense.  He  does 
not  say  that  he  does  not  know  what  he  is  charged  with, 
nor  does  he  state  that  he  cannot  prepare  for  trial  for 
want  of  knowledge  as  to  what  questions  of  fact  wiU  be 
litigated,  but  he  seeks  to  comi)el  the  defendants  to 
give  him  an  interior  view  of  their  case. 

In  the  language  of  Chief  Justice  Kobebtson  (1  Abb. 
Pr.  M.  S.  238),  "The  law  has  always  considered  sacred 
the  rights  of  both  parties,  to  keep  secret  their  prepara- 
tions and  means  of  attack  and  defense."  It  can  seldom 
be  necessary,  under  our  system  of  pleading  and  practice, 
to  compel  either  the  plaintiff  or  the  defendant  to  fur- 
nish particulars  in  an  action  for  libel.  In  EBgland, 
since  the  enactment  of  the  Common  Law  Procedure 
Act,  it  has  been  allowable  to  plead  justification  of  a 
libel  in  general  terms.  In  consequence  of  that  relaxa- 
tion of  the  old  rules  of  pleading,  it  has  there  become 
necesisary  to  make  bills  of  particulars  supply  those  de- 
tails of  the  justification  which  were  formerly  an  essen- 
tial part  of  the  justification  plea.  Hence,  we  see  par- 
ticulars waived  in  Jones  v.  Bewicke,  supra;  Ibwn- 
shend  on  Slander^  2  Ed.  §  353,  note  2. 

In  New  York,  the  strict  rules  of  the  common  law 
respecting  the  pleading  of  justifications  remain  in  full 
force  (Wachter  v.  Quenzer,  29  JV.  T.  553). 

If  the  defendant  fails  to  plead  a  complete  justifica- 
tion, he  will  not  be  permitted  to  prove  his  defense. 
The  plaintiff  has  his  election  either  to  move  to 
make  the  answer  more  definite  and  certain,  or  to  lie 
by,  and  object  on  the  trial  to  the  reception  of  any  evi- 
dence offered  to  support  the  defective  plea  (Wachter  v. 
Quenzer,  29  iV:  Y.  547  ;  Spooner  v.  Keeler,  51  Id.  627 ; 
Tilson  V.  Clark,  45  Barb.  178). 

In  view  of  this  state  of  the  law,  it  is  difiicult  to  un- 
derstand why  the  plaintiff  should  apply  for  a  bill  of 
particulars.  He  claims  that  as  the  pleadings  stand,  the 
defendant  Dana  cannot,  upon  the  trial,  offer  any  evidence 
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whatever  by  way  of  justification,  because  the  charges 
in  the  alleged  libel  are  ao  yagae  and  general,  and  that  all 
he  haa  pleaded  in  jnstification,  is  the  general  ayerment 
that  the  chaj;ge3  are  trne  ;  not  a  single  specific  fact  being 
stated  in  the  answer.  If  ench  defects  in  an  answer 
could  be  or  should  be  supplied  by  a  bill  of  par- 
ticnlars,  the  plaintiff  would  actually  be  building  up 
Dana's  defense  ;  but  "  a  bill  of  particulars  la  only  neces- 
sary when  justice  demands  that  a  party  should  be  ap- 
piised  of  matters  with  greater  particularity  than  is 
required  by  the  nilea  of  pleading." 

It  certainly  is  not  the  ofiice  of  a  bill  of  particulars 
to  make  a  bad  answer  good.  The  rules  of  pleading 
require  that  a  juatification  of  a  general  imputation 
upon  the  plaintiff's  character  should  state  specific 
facts  showing  in  what  manner  and  In  what  instances 
he  has  misconducted  himself ;  and  it  must  extend  to 
every  part  of  the  libel  (1  Chitty's  PI.  marg.  p.  494). 

Thus  it  appears  that  the  common  law  rules  of  plead- 
ing, which  in  this  respect  we  have  retained,  require  in 
the  answer  the  same  detailed  and  specific  information 
that  a  perfect  bill  of  particulars  would  contain. 

Moreover,  we  must  not  lose  sight  of  the  fact  that  a 
bill  of  particulars  is  no  part  of  the  record  (Kreiss  v. 
0.  Seligman,  8  Barb.  440). 

A  justification  should  be  part  of  the  record  (Honess 
B.  Stnbbs,  7  a  B.  N.  S.  555). 

In  closing  these  observations,  it  is  proper  to  inquire 
what  greater  necessity  haa  the  plaintiff  for  a  bill  of 
particulars,  than  any  other  plaintiff  in  a  libel  suit  in 
the  last  three  hundred  years  has  had  ? 

In  England,  until  a  general  form  of  jnstification 
was  permitted,  no  plaintiff  ever  applied  for  or  obtained 
a  bill  of  particulars.  Had  the  rules  of  pleading  re- 
mained unchanged,  there  would  not  be  a  solitary  pre- 
cedent for  the  plaintiff's  application.  We  have  not 
changed  the  ancient  rules.    The  reason  which  caused 
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the  ordering  of  particnlars  in  libel  suits  in  England, 
has  no  application,  and  no  place  here. 

Affirming  the  power  of  the  court  to  order  a  bill  of 
particulars  to  be  furnished  by  either  party  in  any 
action,  I  am  of  the  opinion  that,  for  the  reasons  that 
I  have  given,  the  plaintiff's  application  for  bills  of  par- 
ticulars ought  to  have  been  denied. 

The  orders  of  Judge  J.  P.  Daly  and  Judge  Vajst 
Brunt  for  bills  of  particulars  should  be  reversed,  with 
ten  dollars  costs  and  the  disbursements  to  the  defend- 
ants Jones  and  Jennings ;  and  ten  dollars  and  the  dis- 
bursements to  the  defendant  Dana. 


HOPF  V.  PENTZ. 

If.    T.  Supreme  Ct.j  First  Bqpartmeni ;  Chambers^ 

Novejnber^  1876. 

Accouiirr. 

Under  section  158  of  the  Code,  the  court  cannot  require  a  fur- 
ther or  more  particular  account,  after  service  of  an  cueount  gtaUd^ 
alleged  in  the  pleading.  An  account  stated  cannot  be  altered. 
The  remedy  is  an  examination  of  the  party. 

Motion  for  a  better  account  than  one  already  fur- 
nished. 

Newton  W.  HofiP,  trustee  appointed  to  fill  a  vacancy 
in  the  office  of  trustee  under  the  last  will,  &c.,  of  John 
Pentz,  deceased,  caused  by  the  death  of  Smith  Barker, 
brought  an  action  against  George  B.  Pentz,  the 
defendant,  for  $14,600,  part  of  $47,402  received  by 
him  from  the  city  of  New  York  for  awards  for  lands 
belonging  to  the  plaintiff's  estate,  which  lands  had 
been  taken  for  the  oi)ening  of  St.  Nicholas  avenue. 
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The  defendant  demurred  to  the  complaint ;  but  the 
demurrer  was  overruled  and  the  order  orerruling  it 
sustained  at  general  term.  He  afterwards  waa  allowed 
to  answer;  and  among  other  defenses  set  np  an  ac- 
count stated.  The  plaintiff,  under  section  158  of  the 
Code,  demanded  a  copy  of  the  account,  which  has  been 
aerred.  One  of  the  items  contained  in  this  account 
was  as  follows — "Contract,  $14,600."  The  plaintiff 
clamed  that  the  account  was  defective  in  respect  to 
this  item,  in  that  it  did  not  specify  what  the  contract 
was  for,  or  to  whom  the  money  was  paid,  or  when  it 
was  paid,  or  for  what  it  was  paid.  The  question  came 
np  on  an  order  to  show  cause  why  a  better  acconnt 
in  these  respects  should  not  be  famished. 

Oeorge  HiU,  tor  the  motion, — Cited:  Johnson  b. 
Mallory,  2  Sobt.  683 ;  Fullerton  v.  Gaylord,  7  Sobt. 
556  ;  Dowdney  n.  Volkening,  37  Super.  Ct.  (5  J.  &  8.)  - 
316  ;  Kellogg  v.  Paine,  8  Brno.  Ft.  329  ;  Code,  %  158  ; 
Moran  r.  Morrissey,  18  Abb.  Pr.  134 ;  Mason  v.  Ring, 
10  Bosw.  605 ;  Mathews  ».  Hubbard,  47  i\^.  J!  428 ; 
Lockwood  V.  Thome,  18  N.  T.  292  ;  Chnbbuck  v.  Vem- 
am,  43  N.  T.  432. 

James  A.  Deertng,  opposed, — Cited :  Phillips  v, 
Snydam,  6  Abb.  Pr.  JV.  8.  289 ;  Bowman  v.  Sheldon,  f> 
San^.  662 ;  Cadwell  v.  Goodenough,  28  How.  Pr.  479. 

Lawbence,  J, — One  of  the  defenses  in  tMs  case 
set  up  in  the  defendant's  answer  is  an  account  stated. 
A  copy  of  the  alleged  account  stated,  purporting  to  be 
dated  January  1,  1870,  has  been  served  npon  the 
plaintiff's  attorney,  who  now  moves  for  a  further  and 
better  account  of  an  item  in  said  account  contained. 
If  it  be  true  that  the  acconnt  served  is  an  account 
stated  between  Barker  and  the  defendant,  the  defend- 
ant cannot,  so  far  as  I  am  able  to  see,  serve  a  further 
"account  with  Barker ;  it  cannot  be  altered.  The  effect 
of  the  account  is  Bomething  to  be  determined  on  the 
Vol.  I— « 
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trial.  If  the  account  is  false  and  fraudulent,  that  fact 
can  be  shown  on  the  trial,  and  its  force  avoided.  I  do 
not  consider  the  plaintiff  as  entitled  to  relief  under 
section  158  of  the  Code.  But  this  is  a  case  in  which  it 
is  dear  that  an  examination  of  the  defendant  before 
trial  may  contribute  materially  to  aid  the  plaintiff ;  and, 
as  further  relief  is  asked  for,  I  am  inclined  to  entertain 
an  application  for  such  examination. 


MORTEN  V.  DOMESTIC  TELEGRAPH  CO. 

iT.  n  Supreme  Court,  First  DepartmerU ;  Chambers^ 

November,  1876. 

Sbcubitt  fob  Cobt8. — ^Rbmoyal  of  Plaihtzfv. 

Security  for  costs  cannot  be  required  of  a  plaintiif,  becaose  of 
removal  from  the  jorisdiolion,  unless  he  has  actually  removed,  after 
the  commencement  of  the  action. 

Motion  for  security  for  costs. 

Action  was  commenced  by  the  plaintiff^  Alexander 
Morten,  to  recover  balance  due  for  services  rendered. 
The  answer  was  a  general  denial,  and  payment.  After 
the  case  was  on  the  short  cause  calendar,  and  had  been 
adjourned  once  or  twice,  and  finally  set  down  for  No- 
vember 10,  defendant's  attorney  discovered  that  plam- 
tifl  wa3  an  Englishman,  and  has  been  ordered  by  his 
physician  to  return  to  England  for  the  benefit  of  his 
health.  When  the  case  was  called  on  November  10, 
the  defendant's  counsel  applied  for  and  obtained  a  fur- 
ther adjournment  to  the  17th  of  the  month.  Plaintiffs 
attorney,  in  opposing  the  motion,  stated  in  open  court 
that  the  passage  of  his  client  for  Euroi)e,  had  already 
been  engaged  for  the  18th  of  the  same  month.  Upon 
affidavits  showing  this  state  of  facts,  and  also  that  the 
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plaintdfl,  on  his  departure,  would  leave  no  femily,  or 
tan^ble  property  or  hnsiness  connection,  and  that  any 
Judgment  which  defendant  might  obtain  upon  the  trial, 
could  not  be  collected  nnlesa  security  for  costs  was  given, 
tMs  motion  was  made. 

Charles  Edward  Souther,  for  the  motion.— I.  2  R. 
8.  Edm.  Ed.  644,  §  2,  is  as  follows:  "If,  after  the 
commencement  of  the  suit,  the  plaintiff  shall  become 
non-resident,  or  all  the  plaintiffs  shall  become  non- 
residenta,  or  insolvent  and  be  discharged  or  exoner- 
ated as  aforesaid,  or  be  sentenced  to  state  prison  for 
any  term  less  than  for  Uf e,  the  defendant  may  also  require 
such  security  to  be  filed."  "  Shall  become  "  does  not 
mean  that  the  non-residence  must  be  an  actual  fact  ere 
the  motion  can  be  made  ;  in  that  case  its  language  had 
been  "has  become,"  or  "shall  have  become."  "Shall" 
has  in  statutory  construction  the  force  of  "may,"  and 
signifies  a  possibility,  the  fact  of  which  will  be  deter- 
mined afEnnatively  or  negatively,  as  the  judgment  of 
the  court  on  the  papers  before  it  shall  determine  (See 
Sedgwick  on  Construction  of  Statutes,  376,  note). 

11.  This  construction  is  in  harmony  with  the  cases 
which  hold  that  the  fact  that  the  absence  is  only  tempo- 
rary, or  involuntary,  is  no  answer  to  the  application  for 
Becurity  (See  GUbert  D.  Gilbert,  2  Paige,  603 ;  Long  v. 
Hall,  3  San£lf.  729  ;  Gelch  d.  Branby,  1  Bos.  657). 

A.  W.  Holmes,  opposed. 

Lawrence,  J.— I  think  that  section  2  of  the 
Revised  Statutes,  part  3,  chapter  10,  title  2,  contem- 
plates an  actual  removal  by  the  plaintiff,  after  the 
commencement  of  the  action,  before  he  can  be  com- 
pelled to  tile  security  for  costs  (see  Gilbert  c.  Gilbert, 
2  Paige,  603). 

Motion  denied. 

No  appeal  was  taken. 
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NATIONAL  PARK  BANE  «.  GTJNST. 
jyi  T.  Superior  Court;  Chamber b^  May^  1876. 

Sbcuiutt  fOB  Comn. — ^National  Bahk. 

A  national  bank,  organized  under  the  act  of  Congress,  is  a  foreign 
corporation  within  the  statate  of  security  for  costs. 

Motion  to  compel  plaiiitiff  to  file  sectuity  for  costs. 

The  National  Park  Bank  of  the  city  of  New  Tork, 

brought  this  action  against  Charles  A.  Gnnst. 

> 
Charles  Edmard  Souther^  for  motion. — ^I.  Plamtiff 

is  a  foreign  corporation,  incorporated  and  existing  bf 

virtue  of  the  National  Banking  Act,  and  not  by  or 

nnder  any  statute  of  this  State  ( U.  S.  Rev.  Siat.  title 

62,  p.  998). 

n.  A  foreign  corporation  created  by  the  laws  of 
"any  other  State  or  country,  *'  can,  upon  giving  security 
for  costs,  prosecute  in  the  courts  of  this  State,  the  same 
as  corporations  created  under  the  laws  of  this  State  (2 
If.  T.  Rev.  Stat.  4m ^  Edm.  Ed.\  and  the  national  banks 
are  created  by  the  laws  of  another  "  State." 

IIL  A  national  bank  is  a  foreign  cori)oration  within 
section  227  of  the  Code,  respecting  the  remedy  of  attach- 
ment against  foreign  corporations  (Bowen  v.  First  Na- 
tional Bank  of  Medina,  84  Hem.  Pr.  409). 

IV.  The  reason  of  the  last  case  cited,  applies 
equally  to  the  point  presented  by  this  motion.  In  sec- 
tion 227  of  the  Code,  the  language  is  "corporation 
created  by  or  under  the  laws  of  any  other  State,  goti- 
ernmmt,  or  country,"  and  such  corporation  is  in  Code, 
%  229,  called  foreign.  . 

V.  Plaintiff  was  not  created  under  the  laws  of  this 
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State,  and  hence,  it  cannot  sae  at  all  in  onr  coorts, 
nnless  under  the  provisions,  and  upon  the  terms  applic- 
able to  corporations  otherwise  created,  r.  e.,  it  must 
fiist  file  security. 

YI.  A  national  bank  is.a  foreign  corporation  under 
section  3  ot  2  S.  8.  458,  relating  to  pleading  and 
proof  of  incorporation  (Nat.  Bank  of  Metrojwlia  v. 
Orcntt,  48  Barb,  257 ;  Merchants'  Nat.  Bank  e.  Mac- 
naoghton).  *  If  the  national  bank  were  on  the  same  f  oot- 

*In  HsRCHAKra'  Natiohai.  Bakk  v.  Uacnauohtok,  here  cited 
{N.  7.  Supreme  Cottrt,  Fint  Departmtmt;  Ohamberi,  May,  1BT2),  it  was 
Ud,  ttiat — 1.  A  defense  consiatiiig  of  a  denial  that  plaintifFs  were  a 
corporatJOQ,  cannot  be  deemed  frivoloag  merely  becanse  another 
defense  allegea  that  defendant  bad  dealt  with  them.  S.  A  national 
bank  iB  a  foreign  corporation. 

Motion  for  judgment  on  friTolous  answer. 

Iq  March,  1873,  plaintifis  began  an  action  for  91|'!C()|  money 
loaned  to  defendant,  alleging  tbeir  incorporation  as  a  banking  corpo- 
Rtion  nnder  the  laws  of  the  United  States,  having  its  place  of  bosi- 
ness  in  the  city  of  New  York. 

Defendant,  inhisaaswer  averred,  let.  That  he  had  no  knowledge 
or  information  snffident  to  form  a  belief,  as  to  whether  or  not  the 
pluntilt  was  a  banking  corporation  as  alleged,  and  therefore  denied 
th«  same.  2nd.  Denied  each  and  every  allegation  in  the  complunt 
contained,  inconsistent  with,  or  not  expressly  admitted  by  the  fot- 
lowing  averments.  Defendant  then  averred  that  at  the  request  of 
one  Conant,  he  made  application  to  the  pluntiff,  to  borrow  |1,S00, 
wtuch  plaintiff  consented  to  do;  thereupon  Conant  delivered  to 
defendant  three  railroad  bonds  of  the  par  value  of  $1,000  each,  and 
that  he  Uiereupon  delivered  them  to  the  plaintiff,  and  received  from 
the  plaintiff  the  snm  of  (1,000,  which  he  immediately  paid  to  said 
Conant;  that  when  he  learned  that  Conant  had  made  default  in  the 
payment,  he  reqnested  pluntiff  to  sell  said  hypothecated  securities  to 
repay  itself  stud  loan,  bat  that  pl^ntiff  had  not  done  so;  that  plain- 
tiff should  exhaust  its  remedy  against  said  securities,  before  proceed- 
ing ag^it  the  pledger  tbereol  3rd.  Averred  no  knowledge,  Ac, 
sufficient  to  form  a  belief  aa  to  whether  Conant  had  paid  the  debt, 
sod  taken  up  the  securities.  4th.  That  he  had  signed  no  merao- 
nndom  or  agreement  in  writing,  sufficient  in  the  law  to  make  him 
liable  for  the  debt,  de^It  ormiscarri^e  of  said  Conant, 
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ing  with  domestic  corporations,  it  would  not  be  com- 
I)elled,  upon  the  trial  under  this  section,  to  prove  its  exis- 
tence, except  against  a  plea  of  defendant,  in  abate- 
ment.,  or  in  bar,  that  it  is  not  a  corporation  at  aU; 
and  judgment  ui)on  the  answer  as  friyolous,  in  the 
cases  cited,  would  have  passed  as  matter  of  course. 
That  the  contrary  was  adjudged  can  only  be  because 
within  the  article  of  the  Revised  Statutes  under 
review,  the  bank  is  foreign,  and  not  domestic.  Its 
locality  may  be  here ;  but  whether  foreign  or  domes- 
tic, depends  upon  the  law  of  its  creation,  and  not 
the  place  of  its  being.  Many  of  the  steamship  lines,  for 
instance,  incorporated  in  Great  Britain,  are  as  much 
localized  here,  and  have  here  property  and  interests  as 
large  as  the  national  banks,  yet  no  one  disputes  their 
'^foreign"  character,  nor  that  in  suing  in  our  courts, 
they  must  first  file  security. 

yn.  2  H.  8.  457,  §  1,  seems  to  require  the  filiog  of 
security  as  a  condition  precedent  to  the  conmiencement 
of  the  action.  The  authorities,  however,  allow  it  to  be 
done  subsequently,  upon  payment  of  costs  (Bank  of 
Michigan  v.  Jessup,  19  Wend.  10 ;  1  Wait  Pr.  100). 

Feter  B.  OVaey^  opi)osed. 

MoNELL,  Ch.  J., — ^Decided  in  &vor  of  the  defendant, 

Johni  B,  BurriUy  for  plamtiffs, — ^Moyed  for  judgment  on  aocoont 
of  the  fiiyoloosness  of  the  answer. 

Oharlet  Edwird  8outK&r,  opposed. 

Leonard,  J. — ^The  first  answer  cannot  be  called  friroloos.  On 
this  motion  the  plaintiff  cannot  try  the  issue  on  the  first  answer  (a 
denial  of  the  existence  of  the  corporation)  by  the  allegations  of 
another  defense. 

The  plaintiff  must  be  held  to  be  a  foreign  corporation.  Bowen  f . 
First  Kat.  Bank  liedina,  84  Bow.  Pr.  409. 

Motion  denied,  tea  dollars  costs  to  abide  the  eyent 
No  appeal  was  taken. 
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and  aa  order  was  entered  requiring  the  bank  to  file  tl 
leqnisite  bond  as  security. 


No  appeal  was  taken. 


SCHENKB  fl.  EOWELL. 

IT.  T.  Ootnmum  Pleat ;  CJiambers,  Jff&t&nibery  1876 

SECimiTY  FOB  Costs. — Bond. 

An  inttniBCiit  execat«d  by  ko  indiTidoBl  ud  not  ezprewly  bind! 

heita,  ezecntois  and  adminiatmton,  is  not  a  safficient  bond,  nnd 

ttaeatktiita.* 

Application  by  defendant  to  set  aside  plaintiA's  s 
ourity  for  costs. 

'William  M.  Sclienke,  a  resident  of  Pliiladelphi 
Pa.,  having  commenced  this  action  against  George  ] 
Rowell  and  Charles  N,  Kent  in  the  N.  T.  comm( 
pleas,  defendants'  attorney,  on  October  7,  187 
served  an  order  upon  the  plaintiff's  attorney  reqoirii 
plaintiff  to  file  security  for  costs.  On  October  17,  i 
instrument  in  writing  purporting  to  be  a  bond  was  file 
made  by  a  resident  of  Brooklyn,  whereby  he  was  boui 
to  the  defendants  in  the  sum  of  |2d0,  in  the  followii 
words :  ' '  For  which  payment  well  and  truly  to  be  miU 
I  bind  myself  firmly  by  these  presents."  What  pu 
ported  to  be  a  seal  was  an  irregular  fragment  of  an  e 
velope,  adhering  without  wafer  or  wax  or  any  impre 
uon.     The  usual  condition  followed. 

Thereupon  the  defendants  obtained  an  order  to  she 

*  Where  tbe  worda  of  on  obligation  were  "I  bind  myheira,"  A 
ud  esprassed  a  Taloable  conBidentioD,  A«Ii,  tbat  tbe  signer  wu  p 
Mnally  boond.     Henderaon  e.  Stringer,  6  Oraa.  Va.  130. 
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cause  why  the  instminent  should  not  be  set  aside  as  in- 
valid and  insufficient,  and  also  as  iir^gulary  in  the  fol- 
lowing particulars,  among  others : 

1st.  That  the  obligor  did  not  stipulate  to  bind  his 
heirs,  executors  and  administrators. 

2nd.  That  the  instrument  was  not  sealed. 

CJiauncey  B.  Ripley^  for  the  motion, — ^Urged  that  flie 
instrument  in  question  was  not  in  compliance  with  the 
statute,  nor  with  the  rules  and  practice  of  the  conrt, 
and  furnished  no  security  to  defendants,  became^-r^- 
That  the  obligor  had  not  stipulated  to  bind  his  heirs, 
executors  and  administrators.  The  statute  provides 
that  security  shall  be  given  in  the  form  of  a  bond,  &c.', 
conditioned  to  jiay  on  demand,  &c.  (2  R.  8,  020,  §§  1, 
4).  A  "  bond  "  is  "  an  obligation  or  deed,  whereby  the 
oblige]^  obliges  himself,  Ms  TieirSy^eaeotUors;  smd  admifir 
istratarSj  to  pay  a  certain  sum  of  money  te  tiie  oUir 
gee''  {Bauvier^s  Law  Diet.;  BurrilPs  Law  Did). 
A  writing  in  this  form,  though  sufficient  under  some 
conditions  and  circumstances  that  might  arise,  would 
not  be  in  others ;  or,  at  least  migJd  give  rise  to  litigation. 
1.  If  this  obligation,  in  its  present  form,  were  to  become 
a  deht^  during  the  lifetime  of  the  obligor,  thmi  it  wonld 
clearly  come  within  the  statute ;  so  far,  at  least,  as  to 
afford  a  right  of  action  against  the  heirs  of  the  obligor, 
dying  intestate  (2  R.  S.  452,  §  32 ;  Mersereau  v.  Ryerss, 
8  If.  T.  261 ;  Loomis  v.  Tifft,  16  Barb.  641 ;  Stuart  i). 
Elissam,  11  Bath.  271).  But,  if  the  suit  were  to  continue 
beyond  the  death  of  the  obligor,  and  the  obligation 
were  not  in  the  form  of  a  debt,  but  a  conditional  liabil- 
ity, then  the  obligation  would  not  necessarily  come 
within  the  statute.  2.  What  has  been  said  under  (1)  ap- 
plies with  equal  force  to  a  devisee  in  case  the  obligor 
were  to  die  leaving  a  will.  The  statute  provides  only 
for  liability  as  to  the  €Ui)ts  of  the  testator ;  not  a  condi- 
tional liability.    The  obligor's  devisees  might  well  con- 
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test  the  question  of  their  liability  (3  S.  S.  452,  §  33, 
and  cases  cited  above).  3.  A  writing  in  the  form  of  thif 
obligation  is  not  only  not  a  "debt"  within  the  statnte, 
but  it  conld  not  be  regarded  as  a  "  claim  "  against  the 
"next  of  kin, "  in  case  it  had  not  matured  before  pay- 
ment or  distribution,  as  provided  in  2  J?.  :fif.  90,  §  47, 
concerning  the  liability  of  next  of  kin.  4.  Nor  could 
such  obligation  be  brought  within  the  t«rm  ' '  demand ' ' 
in  a  case  provided  for  by  2  H.  8.  89,  §  43,  conceniiag 
suits  on  rejected  claims.  Hence,  this  obligation  might 
bs  resisted  by  the  heirs  as  not  a  debt ;  by  the  next  oi 
kin,  as  not  a  claim  ;  and  by  the  executor  or  administra- 
tor, as  not  a  '*  demand." 

II.  As  to  the  objection  that  gamming  on  without 
impression  is  no  seal :  Boulder's  Diet.  ;  3  IfiU,  212  ;  9 
Co&^s  Inst.  169 ;  ButtUVs  Biot. ;  Coit  v.  Millikin,  1 
Benio,  379;  Bank  of  Rochester  v.  Gray,  2  mil,  227; 
Farmers  &  Manufacturers'  Bank  '»■  Eaight,  3  Mill,  493 ; 
Bellinger  v.  Gray,  61  JV.  T.  621 ;  4  Kent  Com.  452 ; 
Warpeh  v.  Lynch,'  B  'Johns.  239  ;  Matter  of  Estate  oi 
Mount,  Bailp  Jiegister,  Oct.  7,  1876  ;  16  Fet.  390. 

John  D.  Ahrens,  in  opposition. 

Van  Bednt,  J., — Without  passing  upon  the  other 
objections  to  the  bond,  held  that  the  first  was  sufficient, 
and  ordered  that  the  bond  be  set  aside  as  irregular,  de- 
fective, and  insufficient,  with  ten  dollars  costs  to  abide 
tlie  event,  and  with  leave  to  plaintiffs  attorney  to  file 
a  new  bond  within  five  days. 


No  appeal  wu  taken. 
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THAULE  V.  FROST. 

2ir.  T.  Supreme  Ot.y  First  DepartiMTd;   Charnbers^ 

December y  1876. 

Stay  bt  NoK-PATiaraT  of  Cobtb. 

Under  Bection  815  of  the  Code  as  amended  in  1876,  proceedings  aze 
absolutely  stayed  by  failure  to  pay  costs  imposed,  and  if  the  party 
in  default  moves,  his  motion  will  be  denied  with  costs. 

Motion  was  made  by  the  defendant  to  oi)en  a 
judgment  taken  by  default,  which  was  dismissed  with 
ten  dollars  costs.  After  the  lapse  of  more  than  thirty- 
days  from  the  service  of  the  order  dismissing  the 
former  motion,  and  before  the  i)ayment  of  the  ten 
dollars  costs,  substantially  the  same  motion  was  again 
made  by  the  defendant. 

Henry  A.  Froet^  defendant  in  person,  for  the 
motion. 

D.  M.  Porter y  opposed. 

Lawkenoe,  J. — ^This  motion  is  denied  on  the 
ground  that  a  previous  motion  viras  denied  with  costs, 
which  have  not  been  paid,  and  under  the  recent  amend- 
ment to  section  315  of  the  Code,  the  defendant's  pro- 
ceedings were,  by  the  failure  to  jiay  such  costs,  abso- 
lutely stayed.  The  defendant  vms  not,  therefore,  enti- 
tled to  make  this  motion.  Motion  denied,  with  ten 
dollars  costs. 

No  appeal  was  taken. 
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THE  PEOPLE  ex  rel.  EUJNOHAUSEN  «.  LEASE 

N.  Y.  Supreme  Court,  First  DepartrnierU ;  ChambeTi 
December,  1876. 

Ai^At  SoioiOKB. — Pkbxkftobt  Uandakds. 


Upon  the  retnni  bj  a  mantutl  of  a  sanunoiu  issaod  from  a  diatrii 
cooit,  "defendant  not  foond,"  after  the  lapse  of  time  withi 
which  it  can  be  served,  plaintiff,  on  demand,  is  entitled  to  t 
aliaa  mmmona,  without  waiting  till  the  retam  day  mentioned  i 
the  BQmmone. 

The  phuntiff  can  enforce  tiia  demand  b;  a  peremptory  mandamua  i 
the  clerk  of  the  conrt. 

Motion  for  peremptory  mandamns. 

A  summons  was  issaed  from  the  eighth  district  com 
on  NoTember  18, 1876,  returnable  on  the  28th  of  the  sam 
month.  On  the  23rd  of  the  month,  on  the  retam  c 
the  marshal  that  defendant  was  not  fonnd,  a  demaa 
was  made  for  an  alias  sammona,  which  the  defendani 
the  clerk  of  the  court,  refused.  An  altematiTs  writ  c 
mandamus  was  thereupon  issued,  and  defendant  mad 
letom  :  "  That  relators  demanded  summons  before  th 
return  day."  To  which  return  relator  demorred,  an 
asked  for  a  peremptory  writ. 

After  the  granting  of  the  altematiTe  writ,  and  b< 
fore  the  decision  of  the  demurrer,  defendant  Leas! 
ceased  to  hold  office  by  the  decision  of  the  court  of  a] 
peals  in  Healy  v.  Leask. 

S.  B.  Brague,  for  themotion,— claimed  that  it  raised  th 
point  as  to  the  time  when  the  clerk  must  ^ue  the  alias,- 
that  it  must  be  issued  when  requested  on  the  return  (1 1 
1857,  p.  714,  0.  344,  §  33), — that  as  the  summons  must  b 
Berved  within  six  days  before  the  time  for  appearance 
vhen  it  gets  within  six  days  of  that  time,  the  summons  J 
dead  for  all  purposes,  and,  if  plaintiff  could  not  inmu 
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diately  get  an  alias,  in  a  case  of  difScnlt  service,  he 
might  never  sncceed,  for  he  could  have  only  every 
alternate  six  days  in  which  to  serve  the  defendant. 

Henry  O.  Ledsky  defendant  in  person,  opposed. 

Davis,  P.  J. — ^If  the  marshal  returned  the  summons, 
*^  defendant  not  found,"  at  any  time  after  the  lapse  of 
the  time  within  which  it  could  be  lawfully  served,  the 
plaintiff  on  demand  was  entitled  to  an  alias  summons, 
without  waiting  till  the  return  day  named  in  the  som- 
mons.  The  demurrer  is  therefore  well  taken,  and  the 
relator  is  entitled  to  peremptory  mandamus.  It  is, 
however,  too  late  to  be  of  any  practical  value  to  him  so 
far  as  relates  to  the  issuing  of  the  mandamus.  Bela- 
tor  is  entitled  to  oosts. 


MORDANT  V.  NILES. 

iT.  n  Bwpreme  Cowrtj  First  Department;  Chambers^ 

Octob&Ty  1876. 

SniacABT  P1LOCEXDIKQ8. 

In  Bummary  proceedings  under  2  i2L  ^.  518,  a  defaolt  taken  at  the 
time  mentioned  in  the  summons,  without  waiting  the  hour  allowed 
by  law  in  justices'  courts,  is  valid,  and  a  oouit  o£  equity  will  not 
enjoin  its  enforcement. 

Motion  for  injunction. 

The  defendant,  Niles,  was  the  owner  of  certain 
real  estate  in  the  city  of  New  York,  which  was  sold  for 
taxes,  and  afterwards  taken  forcible  possession  of  by  the 
plaintiff  under  the  tax  title  from  the  city.  After  the  plain- 
tiff had  been  in  possession  for  some  time,  the  defendant 
began  summary  proceedings  in  one  of  the  district  courts 
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to  obtain  possessioii,  and  secured  jadgment  in  his  favor. 
This  was  reversed-  on  certiorari,  and  the  plaintiff 
restored  to  possession  by  the  sheriff.  The  plaintiff 
held  possession  for  about  two  months,  when  the  defen- 
dant again  institated  summary  proceedings,  the  retarn 
to  be  made  at  nine  o'  clock  in  the  morning,  before  the 
district  conrt  judge.  Mordant's  attorney  failed  to 
reach  the  court  until  half-past  nine,  when  he  found 
that  judgment  had  already  been  rendered,  and  a  wUp- 
rant  issued  against  his  client.  The  justice  refused  to 
open  the  default,  and  thereupon  Mordant  brought  the 
present  action,  and  obtained  an  order  to  show  canse 
why  the  defendant  and  justice  shoold  not  be  enjoined 
from  executing  the  warrant. 

W.  I*.  8.  Melmn,  tor  the  motion, — relied  on  2  R. 
S.  233  [6th  Ed.  p.  406],  §  44  [46],  that,—"  Upon  tha 
return  of  a  summons  personally  served,  or  on  the 
retnm  of  an  attachment  duly  served,  the  justice  shall 
wait  one  hoar  after  the  time  specified  for  the  retnm  of 
snch  process,  nnless  the  x>arties  shall  sooner  appear." 

Mr.  NUeg,  in  person. 

Babbett,  J.— The  provisions  of  2  R.  8.  233,  §§  44, 
4fl,  only  apply  to  civil  actions  in  county  justices' 
conrts.  There  is  no  similar  provision  in  the  district 
court  act,  nor  in  the  Revised  Statutes  under  the  head 
of  summary  proceedings.  On  the  contrary,  in  2  ^.  S. 
ei3  (or  6th  ed.,  vol.  3,  p.  826),  sections  33  and  34,  we 
find  the  words,  "at  the  time  appointed  in  the  said 
sommons."  This  being  so,  Niles  was  regular ;  and 
eqnity  has  never  exercised  jurisdiction  in  these  pro- 
ceedings merely  to  open  a  default.  Mordant  had 
a.niple  time  to  appear  and  defend,  and  there  was  no 
fraud  in  the  conduct  of  the  proceedings.  Besides, 
Mordant  does  not  come  in  with  clean  hands,  in  view  of 
the  manner  in  which  he  obtained  possession.     The 
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motion  to  continae  the  injimction  is  denied,  and 
the  temi>oiaiy  injnnction  dissolyed,  with  ten  dollars 
costs. 


TONES  V.  THE  MAYOR,  &C.  OP  NEW  YORK. 

If.  T.  Supreme  Cburt,  Mr  at  Departvfierd  ;  Chamber Zy 

NaoembeTy  1876. 

Dbgisioh  ksd  FmiLHoa.    Stkhoobaphkb^s  Oiobsiok  of  Szcspnoar* 

Upon  the  diBmiBaal  of  compliuiit  in  a  jory  cause  at  the  circiiit,  thongh 
npon  a  point  of  law,  and  without  ezainination  of  witnesses,  no 
written  decision  and  findings  are  necessary. 

The  remedy  for  a  stenographer's  omission  to  note  an  exception  is  not 
by  vacating  the  judgment,  but  by  moving  to  re-settle  the  case. 

Motion  to  vacate  judgment. 

JThis  action  was  brought  for  salary  of  an  assistantr 
alderman  in  1876,  Febmary  17,  1876,  and  came  to  trial 
Jnne  38,  1876.  When  the  case  was  called  at  circuit, 
the  plaintiff 's  attorney  x)artly  opened  the  case  before  a 
jnry  already  impanneled  in  a  preceding  cause.  Before 
the  case  was  fully  stated  by  counsel  for  the  plaintiff, 
defendant's  attorney  moved  to  dismiss  the  complaint 
on  the  ground  of  resjvMcatay  and  referred  to  Dema- 
rest  tj.  Wickham  (9  Hun^  627),  and  the  motion  was 
granted. 

Plaintiff  appealed  to  the  general  term^  where  the 
appeal  was  dismissed  on  the  ground  that  there  was  no 
exception  on  the  record. 

W.  S.  Wolf^  for  plaintiff,  then  moved  at  spedfll 
term  to  set  aside  the  judgment  on  the  ground  that  the 
judge  should  have  filed  his  decision,  or  findings  should 
have  been  entered  according  to  section  267  of  the  Code. 
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It  was  alBO  urged  that  the  plaintifF  exc«pted  at  the 
time,  to  the  ruling  of  dismissal,  and  the  Btenogcaphei 
failed  to  note  it. 

W.  C   Whitney,  opposed. 

IiAWBEiTCE,  J. — ^Upon  a  diBmissal  of  the  complaint 
at  the  drcmit,  whether  before  or  after  the  examination  oi 
witnesses,  I  do  not  understand  that  it  is  incnmbent 
npon  the  justice  presiding  at  the  trial  to  file  a  decision 
in  writing  under  section  267  of  the  Code.  That  provi- 
sion relates  to  cases  where  the  trial  is  before  the 
court  without  a  jmy,  which  is  not  this  case.  The  cases 
cited  by  the  counsel  for  the  plaintifi  are  all  cases  which 
were  tried  before  referees  or  before  a  single  justice, 
either  at  special  term  or  circuit,  without  a  jury.  In 
this  case  there  was  a  jury  imx>anneled,  and  findings 
were  no  more  required  than  if  the  justice  had  granted  a 
nonsuit  or  dismissal  of  the  complaint  at  the  close  of 
the  plaintiff's  evidence. 

If  in  point  of  &ct  the  plaintiff  took  the  exception 
which  he  allies  was  erroneously  omitted  by  ^the 
stenographer,  his  remedy  is  not  by  moving  to  vacate 
the  judgment,  but  by  a  motion  to  re-settle  the  case  (See 
^allgarten  u.  Eckert,  3  Sup^m  Ct.  \T.  &  C]  103). 

Motion  denied. 


No  appeal  was  taken. 


HEARS  ».  KEARNEY. 
N".  T.  ffaperioT  Court;  fecial  Term,  January,  WTt. 

fKkVtnvn  'WoXiX't  NOTZ.— UOBTGAaB  OF  SbFABATE  £btATK.— ^TbS- 

Doa'a  LiEK. 

A  note  givea  by  a  married  womaa  to  secore  to  the  vendor  of  lands 

conv^ed  to  her,  pnrchoBe  money  thereof,  and  dengnating  the  land, 
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and  expressing  her  intent  to  charge  it  as  her  sole  andseptnte 
estate,  for  payment  of  the  note,  may  be  enforced  by  an  action  of 
foreclosure.* 
The  doctrine  of  vendor's  lien  ezponnded.t 

Trial  by  the  court. 

Anna  B.  Mears  brought  this  action  in  equity 
against  Catherine  Kearney,  to  foreclose  a  promissory 
note,  npon  the  ground  that  the  note  was  given  by  the 
defendant  to  the  plaintiff  for  a  balance  of  the  consider- 
ation money  due  from  the  former  to  the  latter,  on  the 
sale  of  a  house  and  lot  to  the  defendant  by  the  plain- 
tiff.   The  note  is  as  follows : 

"  June  22, 1876. 

"Ninety  days  after  date,  I  promise  to  pay  to 
the  order  of  Patrick  Kearney,  one  hundred  and  ser- 
enty-five  dollars,  at  the  Fifth  National  Bank,  New 
York,  and  for  the  payment  of  which  I  pledge  my  sole 
and  separate  estate,  being  514  West  Forty-third  street, 
New  York.  (Signed)  Catherine  Keabn£T." 

(Indorsed)  "Patrick  Kearney." 

The  complaint,  after  setting  forth  the  facts  of  non- 
payment of  the  note,  and  that  the  amount  due  was  the 
balance  of  the  purchase  money  of  the  conveyance  of 
the  premises  to  the  defendant,  demands  judgment  that 
the  lien  be  foreclosed,  and  that  the  mortgaged  prem- 
ises be  sold,  that  the  money  be  brought  into  court,  and 
that  the  plaintiff  be  paid  the  amount  due  for  the  obli- 
gation and  pledge  of  the  defendant,  with  interest  and 
costs,  &c.,  and  that  the  defendant  be  adjudged  to  pay 
any  deficiency. 

*  Consult  as  to  actions  to  establish  and  foreclose  peculisr  liens,— 
Lanning  v.  Carpenter,  48  N.  T.  408;  Guernsey©.  Rogers,  47  Id,  283; 
Hale  V.  Omaha  Nat.  Bank,  49  Id.  626;  rev'g  Sd  Super.  Ct.  [/.  ^R-] 
40 ;  L.  1869,  p.  1785,  c.  738. 

t  See  also  Smith  t.  Smith,  9  AJt^.  Pr.  JV.  8.  420,  and  cases  citecL 


ABBOTTS    NEW   CASES. 


Ueus  t.  Keame;. 


The  answer  admits  the  makiog  the  note,  and  that 
it  was  given  for  a  portion  of  the  parchase  money,  but 
denies  that  by  giving  it  the  defendant  intended  to,  or 
did  in  fact,  incomber  the  real  estate  to  the  amount 
named  in  the  note,  or  created  any  lien  on  the  premises, 
and  denies  that  the  plaintiff  is  entitled  to  the  ruling 
or  decree  of  this  court  for  the  foreclosure  of  the  note, 
asa  mortgage  upon  defendant's  separate  estate. 

A.  H.  Wagner,  for  plaintiff. — I.  The  claim  is  en- 
forcible  against  the  property  on  two  grounds,  which  run 
together,  and  may  be  considered  together. 

n.  An  equitable  lien  for  unpaid  purchase  money 
exifltB  (Garson  v.  Green,  1  Johns.  Ch.  308  ;  Gilman  ». 
Brown,  1  Mas.  191 ;  Tompkins  v.  Mitchell,  2  Rand. 
428 ;  Warner  v.  Van  Alstyne,  3  Paige^  514 ;  Pisk  ». 
Potter,  2  Ahb.  Ct.  App.  Dec.  138). 

m.  Taking  of  the  vendee's  note  does  not  discharge 
the  lien  (Cases  cited,  and  see  Mackreth  v.  Symmons,  15 
Yesey,  329  ;  Pish  v.  Howland,  1  Paige,  30). 

IV.  Collateral  security  is  only  presumptive  evidence 
of  waiver,  and  may  be  rebutted  by  evidence  from  other 
circomstances,  of  an  intention  not  to  rely  exclusively 
npon  it  (Campbell  z.  Baldwin,  2  Humphreys,  248;. 
Marshall  t.  Christmas,  3  Id.  816). 

V.  The  lien  may  be  enforced  without  exhausting 
the  remedy  npon  the  note  (High  c.  Batte,  10  Terger, 
186;  Richardson  v.  Baker,  5  J.  J.  Marsh.  323). 

VL  The  vendor,  having  this  equitable  lien,  may 
have  so  much  as  may  be  necessary  sold  for  the  dis- 
charge of  the  debt  (MuUikin  v.  Mullikin,  1  BUind,  538' ; 
Wilson  V.  Darlsson,  2  Hobinson  {Va.)  385  ;  McGee  v.. 
Beall,  3  LiUell,  190 ;  Outton  n.  Mitchell,  4  Bibb,  239). 

VIL  The  lien  will  be  enforced  against  a  purchaser, 
for  valne  with  notice,  actual  or  constructive,  on  the 
face  of  the  deed  or  aliunde,  that  the  purchase  money  is 
Vol.  L— 20 
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unpaid  (Wilcox  v.  Calloway,  1  W<ish.  Va.  88 ;  Bed- 
ford V.  Gibson,  12  LeigAj  332-347 ;  Pierce  v.  Gates,  7 
Black/.  162  ;  McKnight  v.  Bright,  2  Mo.  110). 

VIII.  Before  bill  filed,  it  is  a  mere  equity  or  capac- 
ity to  acquire  a  lien ;  thereafter,  it  becomes  a  specific 
lien,  dating  back  to  the  time  of  the  conveyance. 

IX.  The  note  is  conclusiye  aa  to  intent  to  create  and 
continue  the  lien. 

J.  H.  Southworthy  tor  defendant. 

Speir,  J. — [After  stating  above  facts.] — ^It  is  well 
settled  that  the  vendor  has  a  lien  on  real  estate  for  the 
purchase  money,  or  any  j)ortion  thereof,  while  the 
estate  is  in  the  hands  of  the  vendee,  and  when  there  is 
no  contract  that  the  lien  by  implication,  was  not 
intended  to  be  reserved.  Thk  lien  of  the  purchase 
money  on  the  land  is  so  firmly  established  in  equity, 
that  it  lies  on  the  purchaser  to  show  that  the  vendor 
agreed  to  rest  on  other  security,  in  order  to  be  dis- 
charged from  the  obligation  (Garson  tJ.  Green,  1  Johns. 
Ch.  308  ;  Sugden,  ch.  12,  p.  352;  1  8ch.  &L.  132;  1 
Bro.  420). 

The  chief  question  under  this  class  of  equity 
actions,  which  has  created  some  diversity  of  opinions 
in  the  earlier  cases,  has  been  what  constitutes  a  waiver 
of  the  lien. 

There  is  no  question  if  the  vendee  sells  to  a  person 
without  notice,  the  lien  is  lost. 

So  the  lien  is  waived,  where  a  note  or  bond  is  taken 
of  the  vendee  for  the  purchase  money,  in  which  a  third 
person  joins  as  security.  But  the  decisions  are  now 
quite  unanimous,  that  tHfe  grantor's  taking  the  mere 
personal  security  of  the  purchaser  only,  does  not 
waive  his  lien,  unless  there  be  an  express  agreement 
between  the  parties,  that  the  equitable  lien  be  waived. 
But  whenever  any  security  is  taken  on  the  land  sold 
or  otherwise,  for  the  whole  or  part  of  the  purchase 
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money,  the  equitable  lien  will  be  waived  unless  there 
be  an  express  agreement  that  it  shall  be  retained. 

In  the  case  at  bar,  the  memorandum  note  and  agree- 
ment show  that  the  lien  on  the  land  was  positirely 
made  the  prime  security  for  the  balance  of  the  pur- 
chase money,  on  defendant's  separate  estate ;  and  the 
alle^tion  in  the  complaint  allies  no  other  separate 
estate,  and  that  the  land  is  expressly  charged  with  the 
lien,  and  there  is  no  evidence  of  any  waiver. 

The  plaintifF  is  entitled  to  judgment  of  foredoaore, 
with  costs. 


NteWMAN  V.  DICKSON. 

tr.  T.  Supreme  Cowri,  First  Department;  Chamitere, 
Decernber,  1870. 

FOBBCLOaUBB.  ^Pl.BADINa.  — AUBBSUEKT. 

A  defendant  in  foiecloBore,  setting  up  that  the  mortgage  Is  void  for 
nmiy  between  plaintiff  and  «  co-defendant,  cannot  compel  an 
amendment  of  the  complaint,  for  the  purpose  of  setting  forth  the 
tnnsaction,  bnt  may  he  protected  by  litigating  the  qnestion  with 
his  co-defendant. 

Motion  to  compel  plaintiff  to  amend  complaint. 

W.  G.  and  J.  E.  McConnack  conveyed  certain  real 
eatate  to  the  defendant,  Dickson,  who  gave  back  a  pur- 
chase money  mortgage.  The'  McCormacks  afterwards 
assigned  the  bond  and  mortgage  to  the  plaintiff,  New- 
man ;  and  the  defendant,  Dickson,  conveyed  the  land 
to  one  Fowler. 

Plaintiff  brought  this  suit  against  Dickson  and  Fow- 
ler to  foreclose  the  mortgage :  Dickson  answered  alleg- 
ing that  the  bond  and  mortgage  were  given  to  the  Mc- 
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Oonnacks,  and  by  them  assigned  to  the  plaintifl,  at  a  dis- 
connt  of  fifteen  "per  cent,  in  pursaance  of  a  scheme 
between  himself,  Fowler  and  the  McCormacks,  and 
with  the  knowledge  of  the  plaintiff,  to  avoid  the  osory 
law,  for  the  accommodation  of  Fowler. 

After«the  service  of  the  answer,  the  defendant, 
Dickson,  moved  to  compel  the  plaintiff  to  amend  his 
complaint  by  inserting  allegations  setting  up  the  fiiets 
alleged  in  his  answer ;  and  asking  that  the  defendant, 
Fowler,  be  compelled  to  join  issue  on  this  defense, 

Abner  C.  Thomas,  for  the  motion. 

Joseph  Fettretchy  opposed. 

Davis,  P.  J. — ^The  motion  must  be  denied.  The 
plaintiff  cannot  insert  the  allegations  of  the  answer  of 
Dickson,  in  his  complaint  without  destf  oying  his  right 
of  action.  The  answer  sets  up  a  defense  to  the  com- 
plaint, and,  if  found  to  be  true,  will  defeat  the  action 
altogether.  The  defendant.  Fowler,  has  notice  of  the 
allegations  of  his  co-defendant's  answer,  and  the  court 
will  probably  have  power,  on  the  trial,  to  protect  the 
defendant,  Dickson,  if  he  establish  the  &cts  allied, 
by  so  framing  the  decree  as  to  require  any  deficiency 
to  be  first  collected  of  him.*  However  this  may  be,  it 
is  clearly  not  the  right  of  Dickson  to  compel  the  plain- 
tiff to  amend,  by  inserting  allegations  of  this  character 
denied. 

Motion  denied,  with  ten  dollars  costs,  but  withoat 
prejudice  to  any  proceeding  to  compel  the  defendant, 
Fowler,  to  take  issue  on  the  allegations  of  the  answer. 

No  appeal  was  taken. 

*  As  to  litigation  between  co-defendants  in  f oreclosore,  see  Smirt 
«.  Bement,  4  AJ^,  Ct.  App,  Dee.  278. 
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MULDOON  V.  PIERZ. 

N.  T.  Bn^eme  Court,  First  J)epaTtin,ent ;  Cfhambers, 
I>ecemier,  1878. 

BuFn-KXEKTABT  PBocsxDiHas. — Cowmtrr. — Hhiiombh. 
A  defendant,  sued  by  a  VTong  name,  does  not,  by  fuling  to  Appear 
in  the  action,  waive  his  right  to  object  tc  the  misnomer,  even  after 
judgment  and  execution,  and  will  not  be  congidered  in  contempt 
for  fuling  to  comply  with  an  order  for  euuninHtion  aa  a  jadgment 
debtor,  snpplementary  to  execution,  ia  which  bis  name  is  errone- 
onsly  stated,  although  he  is  the  real  persoo  intended. 

Motion  to  punish  AiUhonp  Pirz  for  not  obeying  an 
order  served  on  him  for  the  examination  of  August 
Pierz,  a  judgment  debtor. 

The  plsdstiffs,  James  Ikfnldooo  and  John  Lynch, 
obtained  a  judgment  by  default,  defendant  not  having 
appeared,  against  August  Pierz,  in  the  New  York 
supreme  court,  in  the  city  of  New  York,  in  December, 
1875,  for  1256.55,  and  a  transcript  thereof  was  filed  in 
Qneens  county,  where  the  defendant  resided,  and  an 
execution  issued,  which  was  returned  unsatisfied.  On 
November  15,  1876,  an  order  was  obtained  from  Judge 
Lawrence  for  the  examination  of  the  judgment  debtor, 
August  Pierz,  before  a  referee  in  Queens  county. 
The  person  making  the  affidavit  of  service  states 
therein  that  "  he  served  upon  August  Pierz,  the  defen- 
dant herein  (who  said  lus  name  was  Anthony)  person- 
ally, copies  of  the  within  affidavit  and  order,  by  leav- 
ing the  same  with  the  said  August  Pierz  (Anthony) 
s^d  defendant  herein,  and  at  the  same  time  and  place 
'exhibiting  to  him  the  within  original^.  And  that  he 
knew  tbe  said  August  Pierz  (Anthony)  to  be  the  indi- 
vidual described  in  said  affidavit  and  order."  As  the 
defendant  did  not  appear  before  the  referee  on  the 
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return  day,  his  default  was  taken.  Thereupon  an 
order  to  show  cause  why  defendant  should  not  be 
declared  in  contempt,  and  an  attachment  issue  agaiost 
him  was  made.  One  of  the  affidavits  upon  which  the 
order  to  show  cause  was  obtained  stated,  ^^That  the 
deponent  was  a  book-keex)er  for  the  plaintiffs  when  the 
defendant  contracted  the  debt  for  which  this  action 
was  commenced ;  that  he  saw  defendant  on  two  occa- 
sions before  the  commencement  of  this  action,  for  the 
purpose  of  collecting  the  afore-mentioned  debt ;  that 
he  served  upon  said  defendant  the  sunmions  and  com- 
plaint herein,  without  objection  from  him  as  to  any 
misnomer ;  that  he  served  upon  said  defendant  the 
order  for  examination  in  supplementary  proceedings ; 
that  he  knows  the  person  recited  in  the  foregoing  pro- 
ceedings to  be  the  one  identical  person  named  in  this 
action  as  the  defendant,  and  deponent  knows  the 
aforementioned  i>erson  so  served  to  be  the  judgment 
debtor  herein." 

JF.  B.  OhurchiUy  for  the  motion. 

If".  W.  Angely  opposed,— Claimed :— I.  That  defen- 
dant had  not  waived  his  right  to  appear,  even  alter 
judgment  and  execution  (Famham  v.  Hildretb)  ^ 
Barb.  277,  281 ;  Moulton  v.  de  ma  Carty,  6  Jiobi* 
470). 

n.  That  service  of  a  summons  upon  a  party  by  * 
wrong  name,  did  not  give  the  court  jurisdiction  c^bt 
his  person,  and  his  api)earance  could  not  be  compei^^ 
nor  jurisdiction  be  acquired  by  amendments  after  ser- 
vice {lb.;  Hoflhnan  v.  Pish,  18  Abb.  Pr.  76;  Cole  v. 
Hindson,  6  2ferm,  234 ;  Griswold  v.  Sedgwick,  6  ^^' 
456). 

Lawhenoe,  J. — ^The  judgment  was  obtained  agaM 
August  Pieras,  and  the  order  for  the  examination  on 
proceedings  supplementary  to  execution  was  served  on 
Anthony  Firz.     The  order  required   the  debtor  io 
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appear  before  a  referee,  to  be  examined  in  Queens 
coonty,  and  Anthony  Piiz  having  failed  to  appear, 
the  motion  is  to  pnnish  him  for  contempt.  In  Fam- 
ham  V.  Hildreth  (33  Barh.  277)  it  was  held  that  a  jadg- 
meat  and  execution  against  Freeman  HUdredth,  wiU  not 
aathorize  a  sale  of  the  property  of  Trnman  Hildreth, 
although  the  latter  may  be  the  individual  intended ; 
that  the  judgment  and  execution  must  describe  the 
party  whose  property  is  sought  to  be  taken,  and  it  Is 
not  enough  that  the  right  man  ia  made  to  pay  a 
debt.  Also,  that  where  a  defendant  sued  by  a  wrong 
name  £uls  to  appear  in  the  action,  he  does  not  waive 
his  right  to  object  to  the  misnomer,  after  judgment 
and  execntion.  This  case  seems  decisive  of  this 
motion.  Even  if  Anthony  was  the  real  person  intended, 
he  cannot  be  considered  as  in  contempt  for  failing  to 
comply  with  an  order  directed  to  August.  This  case  dif- 
fers from  the  case  of  Breen,  which  I  decided  last  March. 
There  Breen  'had  appeai'ed  and  defended  the  action ; 
and  I  held  that,  under  the  circnmstances,  he  could  not 
complain  that  he  waa  arrested  on  an  execution  in 
which  hia  name  waa  erroneously  stated.  Here  the 
defendant  never  has  appeared  in  response  to  or  in  any 
way  recognized  or  admitted  the  validity  of  the  order. 

The  motion  to  punish  Anthony  Pirz  for  contempt, 
is  therefore  denied,  but  without  costs. 


There  was  no  appeaL 


R0H3HAND  ».  WARINO. 

N.  7.  Supreme  Ct.,  MTst  DepartmerU;  Chanibers, 
Ifovember,  1S76. 

Abbzst  on  Sitfpleiixiitabt  PnocBKiiinaa. 

To  nuke  ft  cam  (or  ureat  of  the  judgment  debtor,  in  supplementarT' 

proeeedingB  (under  the  fourth  proTision  of  section  202,  of  the 
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Code),  by  reason  of  Anticipated  concealment,  it  miut  appear  or  be 
presmnable  that  such  conceahnent  of  the  debtor  will  be  within  the 
State. 

The  plaintiff,  taking  supplementary  proceedings 
against  the  defendant,  against  whom  he  had  obtained 
judgment,  applied  for  an  order  of  arrest,  under  section 
292, — ^which  provides  that  "  Instead  of  the  order  requir- 
ing the  attendance  of  the  judgment  debtor,  the  judge 
may  upon  proof  by  affidavit  or  otherwise,  to  his  satis- 
faction, that  there  is  danger  of  the  debtor's  leaving 
the  State,  or  concealing  himself,  and  that  there  is  rea- 
son to  believe  he  has  property  which  he  unjustly 
refuses,"  &c.,  issue  a  warrant  of  arrest. 

Laweence,  J. — ^The  arrest  of  the  defendant  under 
the  fourth  subdivision  of  section  292,  is  only  allowed 
when  there  is  danger  of  the  defendant  leaving  the  State 
or  concealing  himself .  From  the  affidavit  laid  before 
me  it  appears  that  the  defendant  is  in  Philadelphia,  so 
that  it  cannot  be  said  that  there  is  danger  of  his  leav- 
ing the  State.  The  proof  as  to  his  concealing  himself) 
in  my  opinion,  should  show  that,  being  in  this  State,  the 
defendant  conceals  himself,  &c.  I  do  not  regard  the 
affidavit  as  making  out  a  case  within  the  statute. 

Application  denied. 


MNALDO  V.  HOUSMANN, 

JSr.    T.  Commcm  Pleas;   Special    Term^  January^ 

1877. 

Specific  Pebfobmakob. 

It  is  enough  if  the  yendor,  at  the  time  and  place  fixed  for  perfom- 
ance,  has  the  incumbrancers  present,  ready  to  discharge  the  in- 
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combruices  held  by  them,  npon  performance  by  the  parchaser. 
Actn&l  diachaige  before  and  independent  of  performaoce  u  not 


Trial  of  action  for  specific  performance. 

On  January  26,  1876,  the  plaintiff  entered  into  a 
contract  with  the  defendant,  for  the  sale  of  certain 
premises  in  the  city  of  New  York,  at  the  price  of 
^6,000,  to  be  paid  as  follows  :  $2,000  npon  the  signing 
of  the  agreement,  $6,000  by  assuming  a  mortgage  npon 
the  premises,  and  $18,000  in  cash,  which  waa  to  be 
•  paid  on  the  15th  of  Febmary,  1876,  on  which  day  the 
deed  was  to  be  delivered.  There  were  mortgages  on 
the  premises  amonnting  to  $20,000,  and  on  the  day 
fixed  for  the  passing  of  the  deed,  the  defendant  at- 
tended at  the  place  designated,  with  his  money,  and 
the  plaintiff  was  ready  with  his  deed,  and  had  pro- 
cured the  attendance  of  the  mortgagees,  who  were 
ready,  npon  the  receipt  of  the  amounts  due  them  re- 
spectively, to  surrender  their  mortgages  and  execute 
satisfaction-pieces  thereof. 

The  defendant  having  refused  to  accept  the  deed 
and  pay  the  purchase  price,  this  action  was  commenced 
for  a  specific  performance.    ■ 

The  defense  interposed  is  the  existence  of  the  mort- 


AU>eTt  CaTdozo,  and  Jacobs  &  Sink,  for  plaintiff, 
—Cited  Hinckley  B.  Smith,  61  N.  Y.  31. 

Culver  &  Wright,  for  defendant,— Cited  Morange 
p.  Morris,  3  Abb.  Ct.  App.  Dec.  314. 

*  See  also  Dekvui  e.  Duncan,  49  N.  T.  483;  Frccdman  «.  Deweea, 
M  Suprr.  Ct.  (J.  <6  8.)  450;  Lenihan  e.  Haraann,  14  Abb.  Pr.  IT.  8. 
3T4;  Herbert  e.  Smith,  0  Lan».  4S3.  As  to  right  of  rctvner.  Bee 
Reading  v.  Gray,  87  Super,  Ct.  (J.  d  8.)  76;  Lounsbury  e.  Potter, 
Id.  57;  Hale  c.  Hayes,  S4  JIT.  T.  889. 
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Yak  Bbxtkt,  J. — ^I  am  aware  that  the  language  of 
the  court  in  the  case  of  Morange  v.  Morris  snstams 
the  defendant's  position  in  this  case :  the  coui't  say  that 
^^  it  is  the  duty  of  the  defendant  [seller]  to  have  cansed 
them  [the  mortgages]  to  be  discharged  before  the  time 
arrived  at  which  he  had  stipulated  to  convey." 

The  laying  down  of  so  broad  a  principle  was  not 
necessary  to  a  decision  of  that  case. 

The  case  of  Hinckley  v.  Smith,  61  jflT.  T.  21,  is  a 
much  later  authority,  and  is  in  direct  conflict  upon 
this  point  with  the  case  of  Morange  v.  Morris.  The 
case  of  Hinckley  v.  Smith  lays  down  the  rule  that  the , 
seller  must  be  in  a  position  at  the  time  he  is  to  convey, 
and  upon  the  receipt  of  the  purchase  price,  to  deliver 
just  the  title  which  he  has  agreed  to  convey. 

In  the  case  now  at  bar,  the  evidence  shows  that  if 
the  defendant  had  shown  any  inclination  to  take  the 
title,  there  would  have  been  delivered  to  him,  simul- 
taneously with  the  payment  of  the  purchase  price,  sat- 
is&ction-pieces  of  the  mortgages  about  which  com- 
plaint is  now  made.  I  do  not  think  that  any  pur- 
chaser can  require  more  than  that  he  shall  receive 
when  he  parts  with  his  money  a  deed  conveying  the 
premises  to  him,  together  with  releases  of  all  claims 
which  he  has  not  assumed. 

I  am  of  the  opinion,  therefore,  that  the  plaintiff, 
having  been  in  a  position  to  have  satisfaction-pieces 
of  this  mortgage  delivered  to  the  defendant  simultan- 
eously with  the  payment  of  his  purchase  money,  has 
done  all  he  was  required  to  do,  and  is  entitled  to  a  de- 
cree for  specific  performance. 

Judgment  accordingly  with  costs. 

There  waa  no  appeal. 
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HETKAN  V.  BEKINGER. 

If.  T.  Supreme  Ci.,  First  DepaTtmeni;  Special  Tirm, 
October^  1876. 

ftmscLoevax  ow  HoRTOAOX. — Attosi>-xt. — Fatkzht. 

An  ■ttomey,  with  whom  a  mortgage,  over-dae,  ia  entrusted  "to  be 
foreclosed,"  is  not  authoiized  to  teceive  notes  for  its  payment, 
psjable  nt  a  future  day,  nor  is  he  authorized  to  extend  the  pay- 
ment.* 

The  psyment  of  such  notes  to  the  attomej,  who  misapplies  the  pro- 
ceeds, is  not  a  payment  on  the  mortgage. 

Trial  by  the  conrt  of  an  action  by  Caroline  Heynum, 
to  foreclose  a  mortga^  on  real  estate.  Defense,  pay- 
meat  to  attorney  of  mortgagee. 

The  facta  are  sofficiently  stated  in  the  opinion. 

*  An  attorney  or  counsel,  may  stipnlate  to  submit  to  conditions 
lawfully  offered  by  the  court,  but  cannot  compromise  the  claim  of 
bisclieDt,  or  satisfy  a  judgment  in  his  client's  favor,  without  pay- 
mnt,  in  the  absence  of  special  authority.  A  party  dealing  with  him 
ii  bound  to  take  notice  that  he  has  no  such  anthority.  Cos  v.  N.  7. 
C.4H.  B.  R.  R.  Co.,OaJ¥:  F.  419;  reT'g4fli»n,  176;  S.  C,  6  Sup'm. 
Gt.  {T.A  0.)  409.  Bee  also,  besides  cases  theie  cited,  the  nest  case  in 
tMi  vol.  and  Doableday  e.  Kress,  50  N.  T.  410 ;  rev'g  60  Barb.  181 ; 
Wilcox  e.  Woodhall,  2  Cai.  250;  Devlin  «.  Mayor,  Ac.  of  N.  Y.,  15 
M.  Pr.  If.  8.  81;  Handeville  a.  Reynolds,  S  Hun,  888.  As  to 
restricted  authority  after  judgment,  see  Richardson  v.  Talbot,  8 
Bm,  {Ky.)  883;  Caratens  v.  Bamstorf,  11  Alb.  iV.  N.  8.  442;  Haiv 
row  t.  Farrow,  7  B.  Mmr.  {Ky.)  126;  Hinkley  e.  St.  Anthony 
Fslls  Co.,  9  Minn.  SS;  Jackson  c.  Bartlett,  8  JcAn*.  861;  Lynch 
t.  Commonwealth,  16  8erg.   A  B.  868. 

As  to  implied  power  to  satisfy  or  release,  see  Kellogg  c.  Gilbert, 
'lOMtu.  320;  Jewett  a.  Wadleigh,  82  Me.  110;  Bank  c.  Svans,  IS 
ifiM.  (10  8m.  A  M.)  8S. 

As  to  implied  power  to  jsaue  and  discharge  from  final  process, 
Ke  Brsckette.  Norton,  4  Ctmn.  022;  Erwin  v.  Blake,  8  Ptt.  18; 
Wubington  ■.  Johoson,  7  Swufhr.  {Tmn.)  438;   BUvis  t.  Ely,  8 
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Joseph  H.  CAoatej  for  the  plaintiff. 
William  StrausSy  for  the  defendant. 

Vak  Voest,  J. — ^The  mortgage  being  ov^:due  was 
entrosted  by  the  plaintiff  to  Levinger,  an  attomey- 
at-law,  for  foreclosure.  Authorized  to  foreclose,  he 
could  without  doubt  receive  payment.  The  object  of 
the  foreclosure,  was  to  realize  the  amount  of  the  mort^ 
gage ;  the  attorney  could  well  receive  that  before  as 
after  suit  brought.  But  the  attorney  could  receive 
money  only.  He  had  no  authority  to  receive  the  notes 
of  the  mortgagor,  payable  at  a  future  day,  and  in  effeot 
extend  the  payment  of  the  mortgage  (Hutchings  t, 
Munger,  41 N.  T.  158  ;  Fellows  v,  Northrup,  39  Id.  117 ; 
Beers  t).  Hendrickson,  46  Id.  665).  Nor  was  the  attor- 
ney authorized,  under  Us  employment  to  foreclose,  to 
receive  a  part  of  the^  mortgage  debt,  and  postpone  tiie 
payment  of  the  residue.  The  foreclosure  could  b«  pre- 
vented only  by  a  payment  of  the  entire  mortgage  debt, 
or  a  tender  of  the  same. 

It  is  quite  clear  that  Levinger  had  no  authority  to 
take  the  notes  in  question,  either  as  payment,  or  as 
a  promise  of  payment  in  the  future  ;  and  in  law,  the 
mortgagor  is  chargeable  with  knowledge  of  the 
attorney's  want  of  power  to  receive  the  notes.  As  far 
as  the  plaintiff's  rights  are   concerned,  they  are  not 

WaUs  A  8.  420;  Scott  «.  Seller,  6  WaitU^  285;  Simonton  «.  BamI], 
21  Wend.  862. 

As  to  implied  power  to  deal  in  Buch  maimer  as  to  exonerate  Bue- 
ty,  &c.  Union  Bank  v.  Govan,  18  Misi.  (10  9m.  d  M.)  838;  Unioa 
Banki^.  Geary,  6  Pet.  98. 

As  to  continuance  of  retainer  till  end  of  litigation,  see  Langdoo 
V.  Castleton,  80  Vt.  285;  Bathgate  «.  Haakin,  59  iV.  F.  588;  reVg 
5  Daly,  861. 

According  to  some  authorities  the  implied  powers  of  an  attonej 
for  a  non-resident  and  absent  creditor,  are  more  extensive  than  those 
implied  in  other  cases.  Bee  Glass  «.  Thompson,  9  B.  Mmr.  (ITy.) 
285;  Hopkins  e.  Willard,  14  R  474;  EimbaU  «.  Perry,  15  7d  414. 
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affected,  either  by  the  taking  of  the  notes  by  Levinger, 
or  by  anything  the  defendant  did  afterwards  with 
respect  to  their  payment. 

It  was  a  matter  between  the  mortgagor  and  Levin- 
ger ;  and  the  remedy  of  the  former  is  against  the  latter, 
for  any  injiuy  he  may  have  snacained.  If  the  defen- 
dant would  parane  such  an  irregular  method  of  meeting 
his  obligations,  he  must  abide  the  consequences  of  his 
action. 

Upon  the  trial,  I  was  inclined  to  think  that  the  pay- 
meat  of  the  note  first  dne  should  be  allowed  on  the 
mortgage.  Bnt  consideration  leads  me  to  a  different 
conclosion.  The  transaction  between  the  mortgagor  and 
the  attorney  was  in  its  entirety,  as  far  as  the  plaintiff  is 
concerned,  without  authority.  Levinger  did  not  repre- 
sent her  I^;ally  in  taking  the  notes,  or  in  receiving 
the  money  secured  by  the  first  note. 

Besides,  before  that  note  was  actually  paid,  the 
defalcations  of  Levinger  had  come  to  be  pnbUcly 
known.  The  plaintiff  had  heard  of  them  in  Philadel- 
phia, and  had  withdrawn  the  mortgage  from  Levinger's 
possession,  and  ended  his  agency  in  the  matter.* 

The  plaintiff  testifies,  that  she  read  in  the  newspa- 
an  account  of  Levinger' s  Implication  in  the  frauds  on 
the  Savings  Bank  on  December  6.  On  the  dth,  she 
demanded  the  mortgage  from  him ;  he  said  it  was  in  his 
safe,  rendering  that  as  an  excuse  for  not  then  deliver- 
mg  it,  and  on  December  IS,  she  actually  received  it 
from  him  by  mail. 

She  had  never  authorized  Leringer  to  take  notes, 
and  had  had  no  information  that  he  had  done  so,  until 
after  she  had  placed  the  mortgage  in  the  hands  of  her 
present  attorneys  for  collection. 


*  "If  money  be  doe  npon  a  written  eecuritj,  it  is  the  duty  of  ths 
debtor,  if  he  pay  to  an  agent,  to  aee  that  the  penon  to  whom  he  pa  ji 
it,  is  ID  pOMearion  of  the  security."    J>unlap'$  Patey  Agtnef,  374. 
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The  defendant  testifies  tliat  the  first  note  was  paid 
to  Levinger  about  December  17.    This  was  after  leviih 
ger's  agency  was  wholly  ended,  which  was  as  early  as 
December  9.    The  payment  by  the  defendant  of  the 
second  note  to  Levinger,  after  he  had  been  notified  by 
the  present  attorneys  that  they  held  the  mortgage;^  leads 
one  to  the  conclusion  that  the  defendant  had  made  up 
his  mind  at  all  hazards  to  keep  his  engagements  with 
Levinger,  by  paying  to  him  the  second  note,  after 
actual  knowledge  that  he  no  longer  held  the  mortgage, 
and  in  the  hoi)e  perhaps,  that  in  this  way  he  could 
induce  him  to  go  forward  and  pay  the  mortgage.   The 
evidence  and  reasonable  inference  therefrom,  leads  to 
that  conclusion. 

The  result  is,  that  no  payments  have  been  made  on 
the  mortgage  by  the  defendant,  and  there  should  be 
judgment  of  foreclosure  and  sale. 


LAFOND  V.  DEEMS. 


If.  T.  Bwpreme  Courts  First  BepartmenJt;  ^^eeid 

Temij  June,  1876. 

DlSSOLUTIOK  OF  YOLUNTABY  ASSOCTATIOBB. 

A  volantary  unincorporated  association  for  purposes  of  motosl  bene- 
fit, is  to  be  deemed  in  law,  a  partnership,  within  the  role  that 
equity  may  decree  a  dissolution,  and  distribution  of  assets,  in  u 
action  between  the  existing  members  in  case  of  violent  and  lasting 
dissensions.* 

In  such  a  case,  a  receiver  will  be  appointed. 

♦  In  addition  to  cases  cited  in  the  report  as  to  voluntary  sodeties, 
see  L.  1851,  c.  455,  extending  L.  1849,  c.  258 ;  Boody  c.  Drew,  8 
8upm.  Ct,  (r.  <fe  C.)  69;  Frothingham  «.  Barney,  6  JKoi,  8W;  ^ 
Witt  «.  Chandler,  11  Ahb.  Pr.  459;  Waterbury  «.  Mcr.  Union  Ex- 
press Co.,  8  Atb,  Pr,  N.  8.  163  ;  Westcott  «.  Faigo,  61  N.  T,  W*- 
Compare  also,  Liverpool  Ins.  Co.  «.  Massachusetts,  10  Watt-  566; 
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Trial  by  the  conrt. 

John  I^ond,  and  two  others,  tmetees  of  the  Wash- 
ington Tent  No.  1,  Independent  Order  of  Rechabites, 
brought  this  action  against  Henry  W.  Deems,  and 
thirty-six  others,  their  fellow  members.  The  society  or 
association  was  a  matual  benefit  association  or  copart- 
nership, which  was  oi^nized  in  1842,  under  the  name 
above  stated;  the  objects  of  which  were  "mntnal  benefit 
in  the  exercise  of  temperance,  fortitude  and  justice  ;  se- 
curing to  its  membership  sympathy  and  relief  in  times 
of  sickness  and  distress,  and  in  the  event  of  death,  the 
decent  observance  of  the  necessary  funeral  obsequies  ; 
and  is  based  upon  and  seeks  the  extension  of  the  prin- 
ciples of  total  abstinence  from  all  intoxicating  drinks." 
In  the  course  of  time  the  association  accumulated 
about  five  thousand  dollars,  which  was  deposited  in 
different  banks  in  the  city  of  New  York,  and  which, 
according  to  the  allegations  of  the  plaintiffs  and  some 
of  the  defendants,  belonged  to,  and  was  the  property 
of,  all  the  members  equally.  The  plaintiffs,  three  in 
number,  were  regularly  elected  trustees,  and  as  such, 
claimed  the  care  and  custody  of  the  funds  and  the 
property  of  the  association.  In  September,  1875, 
Patricius  M.  Stackpole,  one  of  the  defendants,  who 
claimed  to  be  the  chief  ruler,  served  a  notice  on  the 
various  banks,  warning  them  not  to  pay  out  any  of  the 
money  except  by  order  of  the  Tent.  This,  and  a  conspir- 
acy which  the  plaintiffs  alleged  was  formed  by  the  said 
Stackpole  and  other  defendants,  todeprive  various  mem- 
bers of  the  association  of  their  rights,  and  to  gain  posses- 
sion of  the  funds,  gave  rise  to  discord  and  dissensions 
among  the  members ;  they  therefore  prayed  for  a  dis- 
solution of  the   association,  the   appointment   of  a 

OUrer  e.  Liverpool,  &c.  Ins.  Co.,  100  3faM.  531 ;  Fargo  ».  HcVicker, 
SS  Barb.  437 ;  Taft  o.  Ward,  108  Mau.  SIB ;  Biimingtaam  d.  Oollagber, 
113  Id.  190. 
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receiver,  and  for  an  eqnal  distribution  of  the  funds 
among  the  members. 

Eleven  of  the  defendants  by  their  answer  alleged 
that  the  money  in  question  had  not  been  earned  by  the 
association  in  the  regular  course  of  collection  of  does 
and  fines,  but  by  the  transaction  of  outside  business 
entirely  distinct  from  the  objects  of  the  association, 
and  the  motives  of  its  founders.  And  in  the  transac- 
tion of  such  business,  a  feeling  of  bitter  hostility  had 
grown  up  among  the  members.  They  also  prayed  for 
aflirmative  relief,  that  the  association  be  dissolved,  the 
funds  equally  divided,  and  they  allowed  to  organize 
themselves  under  such  name  and  rules  as  they  might 
see  fit.  Twenty-six  of  the  defendants  by  their  answer 
denied  the  copartnership ;  alleged  that  the  fund  was  a 
trust  fund  for  the  benefit  of  the  order.  They  admitted 
the  election  of  the  plaintiffs  as  trustees,  but  that  they 
had  subsequently  been  dismissed  by  a  majority  vote  at 
a  regular  meeting  of  the  association.  That  the  funds, 
according  to  the  constitution  and  by4aws,  were  lodged 
equally  with  the  chief  ruler  and  recording  secretary; 
and  that,  if  the  trustees  thought  themselves  aggrieved 
by  their  dismissal,  they  should  have  appealed,  either 
to  the  Tent,  to  the  high  chief  ruler  of  the  High  Tent, 
or  to  the  High  Tent  itself,  as  provided  for  in  the  by- 
laws, t 

The  parts  of  the  constitution  and  by-laws  relating 
to  the  application  of  its  funds  were  as  follows : 

"  The  funds  of  the  Bigh  Tent  [one  of  the  governing 
bodies]  shall  be  devoted  to  the  payment  of  its  current 
expenses.  ...... 

"  Primary  Tents  shall  have  power  to  make  such 
laws  for  the  payment  of  sick  and  funeral  bene- 
fits to  their  own  members,  as  they  may  deem  expe- 
dient, it  being  optional  with  each  tent  whether  it  pro- 
vides any  system  of  beniBfits  or  not. 

"The  stocks,  securities,  investments,  funds  and 
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other  proi^rties  of  this  tent  [The  'Washington 
Tent']  shall  not  be  disposed  of,  or  transferred  in  whole 
or  in  part,  over  $100,  nnless  by  a  motion  at  a  regular 
meeting,  &c.  ..... 

"  The  treasurer  shall  hold  the  moneys  so  received 
for  the  use  of  the  Tent,  ....  deliver  up,  when 
demanded  by  the  Tent,  all  moneys,  vonchers,  books, 
and  papers,  to  whomsoever  the  Tent  poay  specially 
appoint  to  receive  them." 

A  similar  clause  aa  to  the  trustees  required  them 
"to  deliver  to,their  successors  in  office,  or  whomsoever 
the  Tent  may  appoint,  any  and  all  moneys,  vouchers, 
Becorities  and  other  property  and  effects  of  the  Tent, 
which  shall  come  into  their  hands." 

There  was  also  a  clause  that  the  Tent  ahDuld  never 
be  dissolved  or  disbanded  except  by  nnanimons  vote  ; 
and  that  no  motion  to  disband  should  be  entertained  so 
long  as  there  were  ten  members  in  regular  standing. 

Evidence  adduced  on  the  trial  showed  that  the 
meetings  were  very  turbulent  and  boisterous,  and  all 
gentlemanly  instincts  were  foi^otten,  while  parliamen- 
tary rules  weid  utterly  disr^arded. 

Waiter  S.  Cowles  and  Henry  C.  Banks,  for  the 
plaintiffs. 

Oeorge  F.  A  J.  C.  Julius  Langhien,  for  eleven 
defendants,  argued : — L  Washington  Tent  No.  1  Inde- 
pendent Order  of  Rechabites,  is  a  voluntary  association 
not  sanctioned  expressly  by  the  liegislature,  pursuant 
to  some  general  or  specitd  law^  is  no  more  than  an 
ordinary  partnership,  and  as  such  is  subject  to  the 
supervision  of  a  court  of  equity  (Austin  ».  Searing»  16 
N.  T.  112 ;  CoUyer  on  Partnership,  §g  25,  553,  624, 
626,  627 ;  Ooto  on  Partnership  [part  2nd],  227 ;  Wells 
».  Qatfis,  18  Barh.  554 ;  Dennis  v.  Kennedy,  19  Id. 
617). 

II.  The  law  is  the  same  with  regard  to  joint  stock 
Vol.  L— 21 
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associations  (Allen  v.  Sewall,  2  Wend.  827;  Moes  9. 
Oakley,  2  JBTiU,  265;  BaUey  r>.  Backer,  8  Id.  188; 
Harger  v.  McCullongh,  2  Denio,  119 ;  S.  C,  1  iT.  F.  47 ; 
Townsend  v.  Goewey,  19  Wend.  424 ;  Cross  v.  Jackson, 
6  ffiUy  478 ;  Compston  v.  McNair,  1  Wend.  467 ;  Chase 
V.  Bairott,  4  Paige^  148 ;  Opinion  of  Lord  Chancellor 
St.  Leonards,  in  the  case  of  the  St.  James  Club  [an 
ordinary  club]  reported  in  18  Eng.  Law  Jt  Eq.  503, 
holds  the  same  doctrine). 

in.  Voluntary  clubs  or  associations  hare  alirays 
been  regarded  as,  and  dealt  with  in  courts  of  equity  i& 
partnerships  (Greenwood's  Case,  23  Eng.  Law&Eq, 
4SSt ;  Richardson  v.  Hastings,  29  Eng.  Ch.  323 ;  Beau- 
mont X.  Meredith,  3  Ves.  <fe  Bea.  180  ;  Gorman  v.  Rus- 
seU,  14  Cal.  531 ;  Lloyd  v.  Loring,  6  Ves.  773 ;  Cock- 
bum  V.  Thompson,  Id.  322  ;  Pierce  v.  Piper,  17  Id.  8 ; 
Raab  v.  Beade,  5  Rawle^  161). 

Stewart  &  Tovynley^  for  twenty-six  defendants, 
argued: — L  "Washington  Tent  No.  1  Independent 
Order  of  Rechabites,"  is  a  voluntary  unincorporated 
association,  and  as  such,  is  bound  by  its  rules  when 
not  in  conflict  with  the  law  of  the  land  ;  and  the  courts 
can  interfere  no  further  than  to  hold  the  association 
to  a  fair  and  honest  administration  of  these  rules.  It 
is  not  a  copartnership  within  the  operation  of  equita- 
ble remedies  afforded  by  the  courts  for  the  protection 
of  the  rights  of  partners  as  between  themselves  (White 
V.  Brownell,  2  Daly,  329). 

Lawrence,  J. — ^The  claim  made  by  the  defendants' 
counsel  that  the  plaintiffs  have  an  appropriate  remedy 
under  the  constitution  and  by-laws  of  the  Tent,  for 
the  wrong  which  they  allege  they  have  suffered,  cannot 
I  think  be  maintained.  I  am  convinced,  from  the  testi- 
mony, that  Exhibit  B  contains  the  constitution  and  gen- 
eral laws  of  the  High  Tent,  and  that  Washington  Tent 
No.  1,  when  instituted,  recognized  the  superior  authority 
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of  tUe  High  Tent ;  and  I  do  not  find  that  the  evidence 
sufficiently  preponderates  in  favor  of  the  plaintiffs,  to 
warrant  me  in  holding  that  the  constitution  and  gen- 
eral laws  have  for  many  years  been  regarded  by  the 
Washington  Tent  as  of  no  binding  force.  There 
are  various  provisions  in  the  by-laws,  which  are  ad- 
mitted by  all  parties  to  be  valid  and  existing,  which 
clearly  recognize  the  superior  body  known  as  the 
High  Tent.  Section  6  of  article  11  of  the  by-lawa,  evi- 
dently contemplates  the  right  of  an  expelled  or  sus- 
pended member  to  appeal  from  the  decision  of  Wash- 
ington Tent.  Section  4  of  article  3  of  the  general 
laws,  provides  for  an  appeal  from  the  Primary  Tent 
to  the  H.  C.  R.,  and  for  a  further  appeal  from  his 
decision  to  the  High  Tent  (see  also  section  5  of  article 
5  of  the  constitution,  as  to  the  appellate  jurisdiction 
of  the  H.  C.  R.). 

No  one,  I  think,  can  doubt  that  this  is  the  appeal 
which  is  referred  to  in  section  5  of  article  11  of  by- 
laws. Again,  by  article  6  of  the  by-laws,  it  is  provided 
"that  the  oflScers  of  this  Tent  shall  be  such  as  are 
prescribed  in  article  6,  section  2  of  the  constitution, 
and  shall  be  elected  for  a  term  of  six  months." 

Upon  taming  to  Exhibit  B,  introduced  in  evidence 
by  defendants,  it  will  be  found  that  section  2  of  arti- 
cle 6  prescribes  the  names  of  the  officers  of  the  various 
Tents  which  may  be  organized  under  the  constitution. 

It  appears,  however,  that  there  has  been  no  meet- 
ing of  the  High  Tent  since  18C0,  and  there  is  no  evi- 
dence showing  that  any  such  meeting  is  likely  to  be 
held  in  future,  nor  does  it  appear  that  there  is,  at 
present,  such  an  officer  in  existence  as  the  //.  C.  12., 
to  whom  the  notice  of  appeal  provided  for  by  the  6y- 
hws  and  general  laws,  just  adverted  to,  could  be  given. 
Granting  then,  that  if  the  High  Tent  could  be  convened 
or  the  //.  O.  R.  could  be  appealed  to,  the  plaintiffs 
might  be  protected  by  appeal,  it  is  quite  apparent  that 
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there  is  no  way  at  present  open  to  the  plaintiffs,  by 
which  such  api)eal  can  be  taken,  or  made  effectaaL 
Again :  the  api)eal  jnst  mentioned  seems  to  be  limited 
to  cases  in  which  a  member  complains  of  nnjost  ex- 
pulsion or  suspension,  and  does  not  embrace  such 
grievances  as  those  of  which  the  plaintiffs  complain  in 
this  action. 

The  complaint  is  framed  ux)on  the  theory  that  the 
members  of  the  Washington  Tent  No.  1  are  partners 
as  to  the  assets  and  the  proi)erty  of  the  Tent,  and  par- 
ticularly as  to  the  fund  therein  mentioned ;  that  a  con- 
spiracy has  been  formed  between  the  defendant  Stack- 
I)ole,  the  chief  ruler,  and  the  defendants  represented 
in  this  action  by  Messrs.  Stewart  &  Townley,  with  the 
design  of  unlawfully  getting  })ossession  of  the  fnnds 
mentioned  in  the  complaint,  and  of  converting  the 
same  to  their  own  use.  The  evidence  reveals  a  state 
of  feeling  among  the  members  which  is  much  to  be 
deplored. 

The  association  was  formed  in  1842,  for  the  purpose, 
as  the  second  article  of  the  constitution  declare  of 
"mutual  benefit  in  the  exercise  of  temperance,  forti- 
tvde  BXidi  Justice;  securing  to  its  membership  sympathy 
and  relief  in  times  of  sickness  and  distress,  and  in  the 
event  of  death,  the  decent  observance  of  the  necessary 
funeral  obsequies ;  and  is  based  upon,  and  seeks  the 
extension  of  the  principle  of  total  abstinence  from  all 
intoxicating  drinks."  The  members  seem  to  me  to 
have  dei)arted  very  much  from  the  object  of  the  asso- 
ciation, except  in  resi)ect  to  abstinence  from  the  use 
of  intoxicating  drinks.  No  ordinary  partnership  or 
commercial  venture  could  reasonably  be  expected  to 
succeed,  when  the  i)erson8  engaged  in  it  entertain  such 
feelings  towards  each  other,  as  have  been  exhibited  by 
the  members  of  the  association ;  and  I  am  satisfied  that 
the  usefulness  of  the  association  has  departed.  The 
evidence  establishes  that  in  the  years  1844^  1840,  and 


ABBOTT'S    NEW   CASES. 


Lafond  e.  Deems. 


1846,  as  many  as  three  or  fonr  hundred  persons  at 
tended  the  meetings  of  the  association  ;  now  the  wholf 
membership  has  dwindled  down  to  thirty-nine,  witl 
an  average  attendance  of  from  twelve  to  twenty -fiv< 
members  at  each  meetidg.  A  careful  perusal  of  the 
testimony  obliges  me  to  conclude  that  each  of  th{ 
^tions  into  which  the  aest)ciation  is  divided  has  been 
guilty  of  conduct  which  cannQt  meet  with  the  approval 
of  tbe  Conrt. 

I  can  find  no  jnstiflcation  for  the  trastees  (the  plain- 
tiffs), in  refusing  to  produce  their  books,  when  theji 
were  called  for  by  the  Tent,  nor  do  I  see  what  objec- 
tion there  was  to  the  trustees  attending  the  meetingE 
of  the  Tent,  subsequent  to  the  passage  of  the  resolu- 
tion of  October  19,  1876,  by  which  the  Tent  resolved 
itself  into  a  committee  of  the  whole  on  the  books. 
The  plaintiffs  were  present  at  that  meeting,  and  the 
resolution  seems  to  have  been  unanimously  passed. 

It  would  appear  that  if  a  spirit  of  conciliation  had 
been  encouraged  after  the  passage  of  that  resolution, 
all  the  difficulties  of  the  association  might  have  been 
amicably  arranged.  On  the  other  hand,  the  defend* 
ants,  who  are  alleged  to  have  been  in  collusion  with 
the  chief  ruler,  seem  to  have  been  unnecessarily  harsh 
in  their  conduct  and  expressions  towards  those  who 
sympathized  with  the  trastees  and  their  faction. 

Ihe  fact  of  any  conspiracy  to  divert  the  fund,  or  to 
appropriate  it  to  their  own  use,  is  explicitly  denied  by 
the  defendants  in  their  answer  and  in  their  evidence, 
and  I  do  not  find  that  it  has  been  established.  The 
action  of  Stackpole  in  notifying  the  savings  bank  not 
to  pay  moneys  on  the  orders  of  the  trustees,  seems  to 
have  been  based  upon  statements  made  that  the  trus- 
tees could  and  would  draw  the  moneys  from  banks  at 
their  pleasure. 

If  this  case,  therefore,  rested  wholly  on  the  allega- 
tion of  a  conspiracy  on  the  part  of  the  defendants  rep- 
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resented  by  Messrs.  Stewart  and  Townley,  to  deprive 
the  minority  of  their  rights  under  the  constitution 
and  by-laws,  I  should  feel  constrained  to  dismiss  the 
complaint ;  but  in  another  point  of  view,  it  appears  to 
me  that,  the  plaintiffs  have  made  out  snch  a  case  as 
requires  a  court  of  equity  to  intervene.  In  my  opinion, 
the  plaintiffs  are  right  in  their  position  that,  as  re- 
spects the  fund  now  in  possession  of  the  Tent,  the 
members  of  the  association  are  to  be  regarded  as  part- 
ners. 

In  Wells  v.  Gbttes  (18  Barb.  567),  Clerks,  J., 
delivering  the  opinion  of  the  court,  says:  '^Compa- 
nies, or  societies  which  are  npt  sanctioned  expressly  by 
the  legislature,  pursuant  to  some  general  or  special 
law,  are  nothing  more  than  ordinary  X)artnership8;  and 
the  laws  resi)ecting  them  are  the  same"  (See  also  Den- 
nis V.  Kennedy,  19  Barb.  526 ;  Beaumont  v.  Meredith, 
3  Vesey  <fe  B.  180 ;  CoUyer  on  Partnership^  §  53). 

It  api)ears  from  the  testimony  that  the  fund  now 
in  the  hands  of  the  association  is  mainly  derived  from 
the  rental  of  rooms,  and  that  the  dues  do  not  amount 
to  enough  or  more  than  enough  to  pay  the  annual  run- 
ning expenses. 

The  renting  of  rooms  was  certainly  no  jjart  of  the 
object  or  purpose  of  the  association,  and  in  entering 
upon  that  business,  the  association  has  departed  from 
the  design  of  its  founders.  If  it  be  true,  that  as  to 
this  fund  the  members  of  the  association  are  partners, 
I  think  that,  in  accordance  with  the  principles  of  sev- 
eral adjudications,  the  court  should  decree  a  dissolu- 
tion of  the  partnership  and  distribution  of  the 
fund. 

While  a  i)artnership  will  not  ordinarily  be  dissolved 
for  mere  defect  of  temper  in  some  of  the  members  of 
the  copartnership,  the  existence  of  violent  and  lasting 
dissensions  is  a  ground  upon  which  a  court  of  equity 
will  decree  a  dissolution.    So,  too,  when  the  whole 
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scheme  is  found  to  be  visionary  or  founded  upon  er 
roneoas  principles*  {Colly er  on  Partnership,  §  297 
3  Kent  Com.  68,  and  cases  cited). 

The  state  of  feeling  between  the  members  of  thii 
association  shown  by  the  evidence  appears  to  me  t< 
bring  this  case  with  the  authorities  referred  to,  and  t< 
call  for  the  appointment  of  a  receiver,  for  an  adjust 
ment  of  the  accounts  of  the  association,  and  for  a  de 
cree  of  dissolution. 

As  I  have  found  that  the  dissolution  is  necessary 
on  accoont  of  the  acts  of  both  of  the  factions  in  thi 
usodation,  no  costs  allowed. 


QLENWEY  V.  STEDWELL. 

Cowrt  of  Appeal*  ;  February,  1878. 

DncoTSRT. — EiAMiitTiOH  BiroRB  Tbiau — Fobh  of  AiviDAvrT 

TJnder  the  Code  of  Pro.,  \  891,  and  rule  91,  the  court  have  power,  ij 
■  case  to  which  equity  vould  formerly  haTa  auBtaioed  a  bill  of  dii 
covery,  to  allow  a  plaintiff  in  an  action  pending,  to  examtne  hi 
adversary  nnder  oath  before  trial,  even  for  the  purpose  of  enablinj 
the  plaintifi  to  frame  his  corapUlnt. 

^te  power  g^ven  by  the  Code  to  examine  an  adverse  party  befor 
trial,  ia  aanhstitute  for  the  bill  of  discovery  in  chancery, t 

Where  the  court  below  had  power  to  order  examination,  the  court  o 
appeals  will  not  review  the  discretion  exercised  by  them  below,  oi 

*  As  to  by-law  againat  intoxication,  see  Bt.  Mary's  Beneficial  Boo 
V.  Borfotd,  70  Pa.  81.  8S1;  Nash  e.  RasselL  S  Barb.  556. 

t  See  also  on  this  point  King  o.  Leighton,  SB  If.  T.  883. 

As  to  the  rule  in  chancery,  see  note  at  the  end  of  the  case.  As  t 
the  power  to  compel  production  of  bonks  and  papers,  see  the  caa 
of  BtBltii  e.  HacDonald  (p.  35D}.  As  to  the  weight  conceded  to  th 
teadmony  of  parties,  tee  Bodge  e.  City  of  BnCalo,  p.  808  of  thi 

TOL 
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the  question  whether  a  necessity  for  such  examinstion  was  nsda 

oat  in  the  moving  papers. 
The  application  may  be  granted  .for  the  purpose  of  ascertaining  the 

names  of  persons  whom  the  applicant  desuces  to  join  by  amendment 

as  parties. 
Whether,  be'f  ore  action  commenced,  the  testimony  of  one  expected  to 

be  a  party  to  the  intended  action,  can  be  perpetuated  under  2  B. 

8.  898»  §  88,  dmtbM. 

Appeal  from  an  Ordep.  . 

WiUiam  P.  Glenney,  on  his  own  behalf  and  on  behalf 
of  other  i)olicy  holders  similarly  situated,  &d.,  brongbt 
an  action  in  the  New  York  superior  court,  agamst  the 
World  Mutual  life  Insurance  Co.,  the  New  Jersey  Mu- 
tual life  Insurance  Co.,  andD.  J.  Noyes,  F.  J.  MaUlgan, 
J.  H.  Stedwell,  John  Doe  and  Richard  Roe,  to  set  aside 
an  election  of  Noyes  and  Mulligan,  and  enjoin  an 
alleged  threatened  perversion  of  the  reserve  fund  of 
the  first-named  company,  upon  grounds  which  are 
indicated  below.  The  action  was  commenced  by  ser- 
vice of  the  summons  alone  on  May  26,  1876.  On  the 
next  day  plaintiff  applied  to,  and  obtained,  from  a  jus- 
tice of  the  court,  an  order  for  the  examination  of  sev- 
eral of  the  individual  defendants,  in  order  to  enable 
him  to  prepare  his  complaint.  The  application  was 
made  under  sections  889-395  of  the  Code. 

The  allegations  of  the  affidavit  were  as  follows : 
"  That  the  World  Mutual  life  Insurance  Company 
is,  and  has  been  for  many  years  last  past,  a  corporation 
created  under  the  laws  of  New  York  authorizing  the 
creation  of  life  insurance  companies.  That  dejwnent,  on 
the  4th  of  August,  1869,  took  from  said  company  its 
policy  of  insurance  for  the  sum  of  $400,  i)ayable  to  him 
or  to  his  assigns,  on  the  4th  August,  1869,  [  t  ]  or  if  he 
should  die  before  that  day,  to  his  executors  or  admin- 
istrators, which  said  i)olicy  was  issued  by  said  com- 
pany in  consideration  of  (224,  then  Dald  said  comj^^J 
by  defendant. 
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"  That  on  the  4th  August,  1873,  deponent  enter© 
into  another  contract  with  said  company,  by  whic 
said  company,  in  consideration  of  the  cancellation  an< 
surrender  of  other  policies  issued  by  it,  then  held  b; 
deponent,  agreed  to  pay  to  deponent  on  the  4t 
August,  1889,  the  sum  of  1879,  or  if  depoBent  shonli 
die  before  that  date,  then  thirty  days  after  notice  c 
such  death,  to  the  Wife  of  deponent,  both  of  which  coi 
tracts  are  in  full  force. 

"  That  said  company  ia  required  by  law  and  by  sal< 
contracts,  to  keep  invested  in  securities  directed  b; 
the  statute,  a  certain  sum  called  the  reserve  on  sal< 
policies,  which  sum  ia  such  an  one  as  wiU,  beli^ 
invested  at  4  1-2  per  cent,  per  annum,  furnish  enoug 
money  at  the  maturity  of  the  contracts  as  will  extio 
guish  the  same ;  calculation  of  the  duration  of  lif 
being  based  upon  the  American  experience  table  c 
mortality. 

' '  That  the  pl^ntiff  is  ignorant  of  the  amount  of  thi 
reserve  fund.     . 

"That  on  the  first  January  the  said  World  Com 
pany  had  invested,  as  appears  by  its  report  to  th 
superintendent  of  the  insurance  department,  a  sui 
equal  to  the  lawful  reseiTe  on  all  its  outstanding  poL 
ciea  which  it  held  in  trust  for  its  policy  holders,  ani 
for  this  deponent. 

"  That  the  New  Jersey  Mutual  life  Insurance  Com 
pany  is  a  corporation  created  under  the  laws  of  Nei 
Jersey  for  the  insurance  of  lives.  That  deponent  i 
informed  and  believes  said  last  named  company,  an 
divers  of  its  officers  and  directors,  to  deponan 
nnknown,  have  conspired  with  divers  of  the  offlcen 
and  directors  of  said  defendant.  World  Mutual  Lif 
Insurance  Company,  to  obtain  possession  of  the  asset 
of  said  last-named  company,  and  so  obtain  the  reserv 
fund  held  in  trust  by  said  World  Company  forits  polio; 
holders.    That  in  pursuance  of  such  conspiracy  an* 
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scheme,  the  president  and  secretary  and  seyeral  of  the 
trustees  of  said  World  Gomi)any,  have  resigned  their 
offices,  and  the  defendant,  D.  J.  Noyes,  and  the  defen- 
dant, F.  J.  Mulligan,  have  been  elected  president  and 
secretary  in  their  places,  persons  connected  with  said 
New  Jersey  Company ;  that  deponent  does  not  know 
the  names  of  the  trustees  who  have  resigned,  or  of 
those  which  have  been  elected  in  their  place,  but  depo- 
nent is  informed  that  such  change  was  made  by  means 
of  the  purchase  of  the  capital  stock  of  the  said  World 
Company,  by  the  said  New  Jersey  Mutual  life  Insurance 
Company,  or  some  person  acting  on  its  behalf,  for  the 
fraudulent  purpose  of  facilitating  the  transfer  of  the 
said  reserve  fund  and  assets  of  said  World  Company  to 
said  New  Jersey  Company,  so  that  the  latter  named 
company  can  withdraw  the  same  from  this  State,  and 
deprive  the  i)olicy  holders  in  the  World  Company  of  all 
interest  therein,  to  their  great  damage  and  the  damage 
of  the  plaintiff.  That  the  defendant,  J.  H.  Stedwell, 
is  president  of  said  New  Jersey  Mutual  life  Insurance 
Company,  and  knows  all  the  facts  respecting  said 
transactions. 

"That  a  circular  has  been  issued  by  defendant^ 
Noyes,  to  aU  policy  holders  in  the  World  Company, 
advising  them  to  call  upon  Henry  W.  Baldwin,  an 
agent  of  the  New  Jersey  Mutual  life  Insurance  Com- 
pany, one  of  the  defendants,  and  make  arrangements 
for  transfer  of  policies  thereto.  That  such  a  circulai 
was  reeeived  by  deponent,  and  also  one  from  said 
Henry  W.  Baldwin,  agent  of  said  New  Jersey  Mutual 
Company,  advising  deponent  to  transfer  his  policy, 
which  deponent  declines. 

"  That  deponent  has  comipenced  an  action  in  this 
court,  as  weU  on  his  own  behalf,  as  on  that  of  all  other 
policy  holders  similarly  situated  with  him,  against  said 
World  life  Insurance  Company,  said  New  Jersey  Ma- 
tual  Life  Insurance  Company,  D.  J.  Noyes,  P.  J.  MuUi- 
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gan,  J.  H.  Stedwell,  and  John  Doe  and  Bichard  Roe,  for 
the  purpose  of  setting  aside  the  election  of  said  Noyes 
and  Mulligan,  and  for  the  purpose  of  restraining  all 
officers  of  the  World  Mutual  life  Insurance  Company 
from  parting  with  any  of  the  reserve  fund  of  said  com- 
pany, and  to  restrain  said  New  Jersey  Company  and 
said  Henry  W.  Baldwin,  from  recelTing  any  of  said 
fund,  or  interfering  therewith,  in  any  way,  and  for 
other  relief. 

"  That  deponent  is  not  able  to  frame  his  complaint^ 
and  does  not  know  the  names  of  the  necessary  defen- 
dants, and  that  it  is  necessary  for  him,  in  order  to 
obtain  knowledge  of  said  names,  and  of  the  facts 
necessary  to  frame  his  complaint,  that  he  should  have 
an  order  to  examine  the  defendants,  J.  H.  Stedwell, 
Daniel  J.  Noyes,  Francis  J.  Mulligan,  and  Henry  W. 
Baldwin,  so  that  he  can  obtain  from  them  the  infor- 
mation necessary  for  the  purpose  aforesaid. 

"That  deponent  has  stated  the  case  to  Robert 
Sewell,  Esq.,  of  68  West  Forty-fifth  street,  New  York, 
his  counsel,  and  he  is  advised  by  his  said  counsel 
that  he  has  a  meritorious  cause  of  action,  and  that  the 
discovery  which  he  seeks  is  absolutely  necessary  to 
enable  him  to  frame  his  complaint. 

"  He  further  shows  that  this  application  is  made  In 
good  taith,  and  for  the  veiy  purpose  stated,  and  none 
other." 

The  order  to  attend,*  and  the  summons  were  in 


*0n  Uking  tbe  examiuAtion  of  ui  Adveree  party  who  has  ap- 
pttred  by  attorney,  notice  to  tUe  attorney,-  aa  well  as  personal  notice 
to  the  party,  must  be  given  in  order  to  enforce  attendance.  Pliuner 
«■  Belden,  8  Uuti,  455. 

A  deposition  of  a  party  taken  da  beat  ate,  under  2  S.  3.  392,  (  3, 
■hould  not  be  excluded  at  the  trial,  merely  on  the  objection  that  notice 
of  the  taking  it  was  not  given  to  the  adverse  party  in  person.  Notice 
<o  the  attorney,  such  aa  enables  him  actually  to  attend  and  cross-ez- 
uaine,  ia  enoagfa,  especially  where  the  objection  is  first  raised  at  the 


832  ABBOTT'S    l^JW   CASES. 

Kote  on  Examination  before  Trial. 

substance  like  the  form  given  in  2  Abb.  Fottm  of  Pr. 
<ft  PI.  432,  433. 

On  the  return  day  the  defendant  Stedwell  and 
others  appeared  before  the  justice  and  moved  to  vacate 
the  order,  on  the  ground  that  it  could  not  legally  be 
made  till  .after  issue  joined.  The  motion  was  denied, 
and  def endantG^  sjppealed. 

The  superior  court  at"  g^eral  term  held  that  the 
affidavit  f uU^  established  the  good  faith  of  the  appli- 
cation, 'and  the  materiality  of  the  examination  sought ; 
and  therefore,  as  no  counter-affidavit  was  presented, 
if  the  judge  had  power  to  make  the  order,  it  must  be 
sustained.  On  a  review  of  the  previous  cases  in  the 
same  court,  they  held  the  question  to  be  settled  in 
favor  of  the  right  to  order  such  an  examination ;  and 
affirmed  the  order  (Rei)orted  as  Glenney  v.  World  Mut 
Ins.  Co.,  40  Super.  Ct.  {J.  &  S.)  92). 

Defendants  appealed  to  the  court  of  appeals. 

jP.  If.  Bangs,  for  defendants,  api)ellants. 

Bobert  Sewell,  for  plaintiffs,  resx)ondents. 

The  Court  (opinion  by  Folgeb,  J.)  held  as  stated 
in  head-note.*  

,  Note  on  Examination  bbfobb  Tbzal. 

p^  ciA^  The  court  of  appeals,  in  King  «.  Leighton,  68  N.  7.  888,  bdd 

y  that  the  power  to  examine  the  adverse  party  thus  given,  was  only » 

aH^  ^"^  substitute  for  the  remedy  by  bill  of  discovery,  and  therefore  did  not 

allow  examination  for  purposes  of  a  motion.  B.  P.,  Can*  «.  0^*^ 
W.  Ins.  Co.,  3  Daly,  160  ;  Burnett  «.  Snyder,  41  Sufer.  Ct,  {I  <^f) 
847.  In  the  present  case,  they  hold  that  it  is  a  full  substitute,  in- 
tended to  afford  the  same  benefits  which  were  allowed  by  the  court* 
of  equity  through  such  a  bill.  If,  then,  the  remedy  is  preserved  »nd 
not  enlarged,  the  principles  which  guided  courts  of  equity  in  gran^ 
or  refusing  discovery  will  illustrate  the  cases  in  which  the  court 

trial  instead  of  by  motion  to  suppress.  Elverson  «.  Yandeipoel,  «1 
N.  T.  Super,  Ct.  \j.  eft  5.)  266. 

*  Will  probably  be  reported  in  64  iVl  T. 


V^ 
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should  now,  in  the  exercise  of  a  sooad  discretioo,  require  a  party  U 
sabmit  to  sach  examination. 

The  other  view  taken  of  this  qaeation  is  that  the  law  not  onlj 
gives  the  court  power  to  compel  a  discoTery,  but  ^ves  a  party  tb( 
right  to  require  it  in  every  action  pending.  It  has  been  urged  oi 
the  grouad  of  the  act  of  1S47  (3  B.  8.  6th  ed.  6S3,  note),  and  3  B.  S. 
6th  ed.  663,  that  the  court  must  grant  the  order,  on  the  production 
of  an  affidavit  to  the  Bpecifled  facts. 

The  bill  of  discovery  in  chancery  was  an  application  to  chancerj 
to  compel  a  party  to  a  suit  at  law  to  disclose  roattcrs  vithin  hie 
knowledge  or  his  powers  of  informing  himself,  and  material  to  th< 
applicant's  prosecution  of  his  action  or  defense.  Jn  general,  the  courts 
of  chancery  used  this  process  to  enable  the  applicant  to  prove  bit 
case :  not  to  get  information  as  to  whether  he  had  a  case,  mach  less  tc 
explore  hia  adversary's  case.  They  proceeded,  not  on  the  ground  thai 
ft  party  was  entitled  to  know  his  adversary's  erideuce  (except  in  caseE 
of  troat, agency,  £c.,  where  the  relation  of  the  parties  msdc  concealment 
inequitable),  but  upon  the  ground  that  the  common  law  rule  forbid- 
ding»party  to  call  his  adveraary  ssa  witness  before  the  jury  would 
work  injustice  in  the  class  of  cases  where  a  party  bad  no  other  com' 
petent  and  reasonably  convenient  means  of  proving  facta  which  hi! 
adversary  knew. 

Originating  tmder  these  conditions  there  grew  up  a  tolerably  well 
defined  system  of  rules,  not,  however,  entirely  harmonious  in  some 
details,  as  to  the  cases  in  which  a  party  to  a  suit  at  law,  or  one  who 
it  was  expected  might  be  a  party  to  an  intended  suit,  could  properlj 
be  compelled  to  make  discovery.  These  rules,  particularly  as  admin- 
istered in  this  State,  are  illustrated  in  the  following  decisions.  Sec 
also  2  SUtny'i  Eg.  Jur.  Jl  1483-1S02. 

The  ordinary  case  of  a  mere  bill  of  discovery  was  where  it  was 
filed  by  a  party  to  a  suit  actually  pending  at  law.  But  it  was  some- 
times allowed  for  the  purpose  of  a  contemplated  action  ;  and  the  case 
in  onr  text,  so  far  as  the  application  sought  discovery  of  the  names 
of  persons  to  be  joined  as  parties,  partook  of  that  nature. 

The  result  of  the  cases  in  chancery  on  bills  for  a  discovery  to  ena- 
ble pliuntifl  to  commence  a  suit  at  law  is  that  they  were  generally 
songbt  by  one  who  allied  a  good  cause  of  action,  but  was  ignorant 
as  to  which  of  several  persons  was'Iiablo  thereon ;  and  in  such  a  case,  il 
the  cause  of  action  sounded  in  contract,  and  was  not  a  pure  tort,  the 
bill  conld  be  sustained.     Angell  e.  Angell,  1  Sim.  A  St.  68. 

Consequently  it  was  rather  in  the  natote  of  a  bill  to  examine  a 
witness  as  to  who  was  a  proper  party  than  a  bill  to  examine  the  party 
about  to  be  sued. 
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Thoa  a  bailor  of  goods  which  were  lost  by  negligence  of  the  bdlee's 
servants,  conld  maintain  a  bill  for  discovery  of  the  names  of  those 
who  were  liable  as  bailees, — 0.  ^.,  part  owners  of  the  vessel  by  vhich 
the  goods  were  carried, — in  order  to  enable  them  to  sae  them. 
Morse  0.  Buckworth,  and  Heathcoate  v.  Fleete,  2Vem.  443,  442.  But 
the  court  concede  that  it  would  be  otherwise  in  an  action  not 
'  founded  on  privity  of  contract  between  the  parties. 

If  the  complainant  filed  his  bill  in  order  to  enable  him  to  decUre 
in  an  action,  it  was  not  necessarily  an  objection  that  an  action  had 
not  been  actually  commenced.  It  would  be  granted  if  discovery  was 
necessary  in  order  to  draw  the  declaration.  Moodalay  «.  Morton,  1 
Bro.  a  C.  469  ;  S.  C,  less  fully,  2  Diek.  652. 

Lord  Hardwigks^s  declaration  (2  Vet.  8r.  494)  that  he  would  not 
compel  evidence  for  some  future  cause  at  law  was  made  not  in  ref- 
erence  to  a  specific  action  shown  to  be  intended,  but  to  the  general 
suggestion  that  the  discovery  sought  was  material  because  it  might 
avail  in  some  action.  The  mere  assumption  that  an  action  might  be 
brought  was  not  enough  ;  and  the  discontinuance  of  the  action  once 
brought  was  fatal.     4  Sim,  263. 

For  a  collection  of  cases  in  which  discovery  was  sought  to  enable 
complainant  to  frame  his  declaration  at  law, — see  Roche  t.  Farran,  13 
2^.  Y.  Leg.  Obe.  121 ;  Wolf  ©.Wolf,  2  ffarr.  A  Q.  882.  And  see  Pwse 
«.  Pease,  8  MeU.  895. 

It  may  be  observed  here  that  a  special  proceeding  is  given  by  3 12- 
8.  848,  to  discover  the  death  of  any  person  on  whose  life  any  parti& 
ular  estate  in  lands  depends. 

Passing  from  this  class  of  cases  to  those  where  the  discovery  was 
sought  in  aid  of  a  pending  suit,  the  primary  general  rules  were:— 

Firsty  that  discovery  was  not  allowed  for  the  purpose  of  infonnisg 
the  complainant  whether  there  was  a  case  or  defense,  but  for  the  pa^ 
pose  of  securing  competent  proof  of  a  case  or  defense  which  he  al- 
leged he  had. 

It  was  a  fundaipental  principle,  that  to  enable  one  to  claim  dis- 
covery he  must  show  an  interest  in  the  subject  matter  capable  and 
proper  to  be  judicially  indicated.  This  doctrine  was  not  an  arbitrary 
or  artificial  rule  or  pleading,  but  was  founded  on  public  policy.  "I*> 
object,"  said  Senator  Vbrplanck,  in  a  real  property  case  in  *!>* 
court  of  errors  (20  Wend.  486)  *Ms  to  discountenance  and  check 
vexatious  litigation,  and  preserve  the  quiet  of  society  by  protecting 
old  possessions  with  all  the  complicated  interests  commonly  dependent 
upon  them,  from  the  assaults  of  speculative  and  privateering  adven- 
turers, by  withholding  from  such  claimants  that  aid  which  it  is  the 
oflice  of  equity  to  afford  to  the  fair  suitor  seeking  only  for  the  lcg*l 
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evidence  of  his  probable  rights."  "I  hold  it  "he  sdda,  "import- 
ant for  the  general  interests  of  society  to  place  it  opon  ita  strongest 
gronnd,  as  well  as  to  apply  it  strictly  and  rigidly." 

A.  bill  which  merely  amonnts  to  this ; — that  we  are  sued  at  law,  we 
do  not  know  on  what  grounds,  we  believe  from  plaintiff's  conduct 
that  he  has  no  ground,  and  therefore  we  ask  a  discovery,  is  a  mere 
fishing  bill.  Complainant  must  state  some  matter  of  fact  material  to 
his  case,  which  he  wishes  to  substantiate  by  the  confession  of  defend- 

Thna,  where  an  executrix  was  sued  for  a  debt  claimed  to  be  doe 
from  her  testator,  and  applied  for  a  bill  of  discovery  on  the  gronnd 
that  she  knew  nothing  of  the  demand  of  her  own  knowledge,  and  be- 
lieved if  to  be  anjust  because  the  creditor  had  taken  no  measures  to 
liquidate  the  debt  in  the  lifetime  of  her  testator,  and  had  not  produced 
Uiyvoucher8,andhad  made  inconsistent  statements;  J9eU,  that  the  bill 
did  not  contun  sufficient  equity  to  .entitle  the  applicant  to  a  discoT' 
ery.  Ct.  of  Emm,  1800,  opin.  by  Kent,  J.,  Newkirk  b.  Willett,  2 
JoAnj.  Cat.  413;  8.  C,  %  Cai.  Cm.  206. 

So  where  one,  who  was  sued  at  law  as  indorser  of  a  note,  pleaded 
the  statute  of  limitations,  and  the  plaintifi  applied  for  a  discovery  of 
the  origin  and  ground  of  the  consideration  of  the  note,  so  as  to  enable 
him  to  meet  the  plea  at  law  by  showing  a  payment  within  the  six 
years  ;  hdd,  that  the  defendant  was  not  bound  to  make  the  discor- 
eiy.  Gami  in  Okcmeerj/,  1810,  Ernt,  Chan.,  Lansing  v.  Starr,  3 
Mru.  Ch.  ISO. 

fio  where  the  object  of  the  bill  was  not  to  prove  the  facta  of  the 
plaintiff's  case  but  to  get  particulars  of  the  grounds  of  scl^m  of  set-off 
bterposed  by  defendant,  uid  the  vice-chancellor  sustained  the  bill 
(3  Edit.  Ch.  i&>)  Chancellor  Walworth  reversed  the  decree,  saying 
that  such  a  rule  would  open  the  door  to  every  person  who  is  sued  at 
law  to  file  a  bill  of  discovery  calling  upon  his  adversary  to  state  the 
grounds  of  his  claims,  instead  of  applying  to  the  court  of  law  for 
the  particulars  of  the  plaintiff's  demands  against  him,  which  bill  of 
particulars  the  courts  of  law  always  direct  to  be  given,  so  far  as  ia 
necessary  for  the  purpose  of  enabling  the  defendant  to  know  what 
the  precise  nature  of  the  claim  of  bis  adversary  is.  1S42,  Lane  o. 
Btebbins,  9  Paige,  62S. 

The  defendant  in  two  snits  at  law  brought  by  the  same  plaintiff  in 
the  N.  T.  superior  court,  one  in  trover,  the  other  in  assumpsit,  ob- 
tained a  bill  of  particulars  in  the  latter  suit,  but  applied  for  a  further 
bill  of  particnlara,  which  was  refused.  He  thereupon  applied  to  the 
snpreme  court  for  a  discovery  to  enable  him  to  prepare  for  bis  de- 
fense. HM,  that  it  was  a  mere  fishing  bill,  and  should  not  be  granted. 
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8up'm  Ct.,  1847,  8p.  T.  opin.  by  Harris  J.,  Ifieiiiy  «.  O'Han,  1 
Sorb,  484. 

Where  the  complainant  alleged  that  defendant  as  plaintiff  at  law 
relied  on  certain  allegations  of  the  existence  of  matters  pecoliarij 
within  his  knowledge,  which  complainant  charged  did  not  exist; 
hdd^  that  discovery  was  not  allowable  to  prove  the  non-existence  of 
such  matters,  for  this  would  be  resorting  to  it  merely  to  guard  against 
anticipated  perjury.  1881,  Liggett  v.  Postley,  2  Pot^  602.  8.  P., 
Mora  V.  McCredy,  2  Bono.  669  ;  Allen  v,  Kyle,  1  Phila,  27. 

8o  too  the  interrogatories  allowed  by  the  Massachusetts  act  of 
1862  in  lieu  of  discovery  do  not  extend  to  matters  in  support  of  the 
case  of  the  interrogated  party.    Wilson  v,  Webber,  2  Gray,  658. 

On  the  other  hand,  however,  where  the  situation  of  the  parties 
was  such  that  disclosure  was  a  duty,  the  bill  could  be  sustained  for 
the  sake  of  acquiring  information  as  to  facts  of  which  complain- 
ant professed  himself  ignorant. 

*' A  fishing  bill,  in  the  objectionable  sense,'*  Baid,MiTCHKLL,  Jm  '^ 
CaiToll  V.  Carroll,  11  Barb.  208,  ''is  one  in  which  the  phuntlff  sbovs 
no  cause  of  action,  and  endeavors  to  compel  the  defendant  to  dis- 
close one  in  the  plaintifTs  favor."  A  bill  which  shows  a  right  to  aa 
accounting  is  not  objectionable  as  a  fishing  bill  because  it  avows  igno- 
rance of  the  exact  amounts  the  defendant  as  executor  has  received. 
That  is  a  matter  peculiarly  within  the  latter's  knowledge,  and  which 
the  plaintiff  for  that  reason  has  a  right  to  ''fish  out"  of  hinifhya 
prayer  for  discovery. 

So  one  who  is  shown  to  be  a  stakeholder, — &  ^.,  an  auctioneer,— 
may  be  compelled  to  discover  the  details  as  to  the  fund.  Y.  Ch.  Hc- 
CouK,  1831,  Schmidt  v.  Dietericht,  1  Edw,  Ch.  120. 

So  in  a  bill  by  the  creditor  of  a  decedent  to  reach  lands  descended 
to  heirs,  he  may  have  a  discovery  of  lands  descended  other  than  those 
known,  and  specified  in  the  bill.    1888,  Parsons  v.  Bowne,  7  Paig^  ^' 

Thus  where  the  bill  was  on  a  contract  to  dig  gold  for  jcnot 
account,  and  alleged  that  defendant  sent  home  very  large  sosis 
which  he  refused  to  share  ;  Sdd,  that  the  complainants  were  entitled 
to  a  discovery  as  to  how  much  g^ld,  and  at  what  places,  he  ohtain^ 
such  gold  aa  he  did  obtain  by  digging,  and  they  were  not  harm 
to  take  his  simple  statement  of  how  much  he  considered  be  did 
obtain  in  that  way,  but  were  entitled  to  a  full  disclosure  of  his  coo- 
duct  during  the  period  covered  by  the  contract,  that  the  court  migh^ 
test  the  correctness  of  his  denial.    Hoyt  v.  Smith,  28  Coim.  177. 

As  a  general  rule,  however,  the  discovery  called  only  for  dcfss- 
dant'a  oath  to  facts,  and  not  for  a  disclosure  of  his  evidence.  Culti' 
son  V.  Bossom,  1  Md.  Ch.  06. 
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Btamd.  A  Mcond  important  rale  ww  tb»t  the  facts  of  the  case 
mnst  be  so  fally  stated  that  the  court  could  see  the  materialit;  of  the 
testimony  sought. 

On  this  point,  Spbrcbb,  Ch.  J.,  deliTering  the  opinion  of  the 
cooit  of  errors,  says  :  "  As  a  general  rule,  a  bill  of  discovery  moat 
lUte  the  matter  in  relation  to  which  a  discovery  is  sought,  the  inter- 
eat  of  the  party,  with  the  right  to  require  the  discovery.  The  court 
of  chancery  acts  ancillary  to  the  courts  of  law,  in  compelling  a  dis- 
covery of  facta  to  ud  a  party  in  prosecuting  or  defending  his  rights. 
But  it  is  a  fundamental  rale,  that  it  will  not  compel  a  defendant  to 
diMover  that  which,  if  ha  answers  in  the  affirmative,  will  subject 
bim  to  ponialimrait,    or  render  him  infamous,  or  expose  him  to  a 

"  Bills  of  discovery  are  for  the  purpose  of  gaining  a  knowlege  of 
facts  witliin  the  privity  of  the  defendant,  and  the  case  must  be  so  far 
disclosed  ae  to  enable  the  court  of  equity  to  see  and  be  aatisBed  that 
the  ends  of  justice  require  the  iuteiposition  of  its  powers  ;  and  when 
the  facta  attempted  to  be  elicited  may  be  evidence  in  a  court  of  law, 
it  should  be  shown,  by  a  statement  of  the  case,  that  the  facts  interro- 
gated to  would  be  pertinent,  and  might  be  material,  and  hence, 
ordinarily,  the  case  most  be  so  for  stated  as  to  show  the  relevancy  of 
the  facts  intended  to  be  drawn  forth." 

'nie  case  in  which  this  rale  was  stated  (Hclntyre  s.  Mancius,  16 
Mbm.  693 ;  rev'g  8  JoAns.  Oh.  4S),  is  a  very  apt  illustration.  Chan- 
cellor Ksnr  had  held  below  that  the  bill  would  not  lie  because  the 
tscts  of  which  it  was  sought  to  compel  the  defendant  to  make  dis- 
coveiy  were  not  stated.  In  the  court  of  errors,  Chief  Justice  Spen- 
CKB  pointed  out  that  the  gist  of  the  bill  was  that  the  defendant  was 
the  clerk  of  the  real  plaintiff  at  law,  and  was  made  a  co-pluntiff 
meitly  to  prevent  hi*  testifying,  and  that,  under  such  exceptional  cir 
comstancee,  the  materiality  of  the  teatimony  could  be  alleged  in  gen- 
eral terms. 

Apart  fvom  such  exceptional  cases,  the  courts  applied  the  rale  that 
the  complainant  must  state  facts  showing  a  good  cause  of  action  or 
defense  (AtwiU  e.  Ferrett,  3  Blatel^.  86;  Primmer  e.  Patten,  BS  lU. 
538;  Harsh  «.  Davison,  9  Pai^  680;  Biuleye.  Dean,  S  Beab.  S&T); 
sUhoa^  it  was  early  settled  that  if  aprwul  faa»  case  was  made  by 
the  complainant,  it  could  not  be  controverted  by  the  defendant  for 
the  purpose  of  evading  the  discovery. 

Third.  A  third  rale  was  that  discovery  would  not  be  ordered  if 

the  facts  could  be  with  reasonable  convenience  proved  in  another 

node.     Chancellor  Kent  held  that  if  every  material  fact  could  be 

proved  in  the  court  of  law  by  the  testimony  of  witnesses,  a  court  of 
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equity  shonld  not  eostain  a  bill  for  diacoyery.  Thus  wbere  an  ac- 
tion of  treapaaa  waa  broogbt  againat  reyenae  oflScera  for  aetinig  a 
Teaael,  and  they  applied  to  a  court  of  chancery  for  a  bill  of  diioofeiy 
of  facta  in  the  knowledge  of  the  plaintiffa  and  otheis;  Md^  on  a 
motion  to  diaaolve  an  injunction  granted  by  a  maater  ataying  the 
aoit  at  law,  that  aa  it  waa  not  denied  that  the  ooort  of  law  ooold 
compel  the  diacoyery,  aa  the  facta  depended  upon  the'  teatimony  of 
witneaaea  which  could  be  procured  at  law,  equity  would  not  inter- 
fere.     1816,  Oelaton  e.  Hoyt,  1  MmM.  OK  548. 

The  supreme  court  of  the  United  Statea  gave  their  aanctioa  to 
thia  doctrine  in  Brown  e.  Swann,  10  P^  601  (1886),  where  Watsi, 
J.,  delivering  the  opinion  of  the  court  aaya:  "(kie  of  the  fomer 
[i.  tf.,  of  bills  for  diacoyery  from  an  interested  party]  is  a  bill  for 
the  discoyery  of  facta  alleged  to  exiat  only  in  the  knowledge  <rf  a 
person,  a  p^^rty  to  a  priyate  transaction  with  the  penon  aeekiog 
the  diacloaure ;  eaaential  to  the  eatabliahment  of  a  just  right  in  the 
latter,  and  which  would  be  defeated  without  such  diaclosaie.  b 
other  words,  it  ia  a  bill  to  discover  facta,  %i^di  cannot  be  proTod, 
according  to  the  existing  forms  of  procedure  at  law.  The  joriedio- 
tion  of  a  court  of  equity,  in  thia  regard,  reata  upon  the  inability  ol 
the  courta  of  common  law  to  obtain,  or  to  compel  such  testimoay  to 
be  given.  It  has  no  other  foundation:  and  whenever  a  diaooveiyel 
this  kind  is  sought  in  equity,  if  it  shall  appear  that  the  same  fscti 
could  be  obtained  by  the  prooeaa  of  the  courta  of  common  law,  it 
is  an  abuse  of  the  powers  of  chancery  to  interfere.  The  conits  of 
common  law  having  full  power  to  compel  the  attendance  of  wit- 
nesses; it  follows  that  the  aid  of  equity  can  alone  be  wanted  fwa 
discovery  in  those  caaes  where  there  ia  no  witneas,  to  prove  what  ia 
sought  from  the  conscience  of  an  intereated  party.  1836,  opin.  by 
Watiob,  J.,  Brown  e.  Swann,  10  Pd.  407.  S.  P.,  Heath  a.  Erie  Bw. 
Co.,  0  BhUhf.  816. 

See  also  on  the  question  of  necessity, — ^Bell  e.  Pomeroy,  4  ifelMS, 
67;.PeRine  e.  Carlisle,  10  Akk.  686;  Dickinaon  e.  Lewis,  84  U. 
688;  Temple  e.  Gove,  8  Ioum^  611;  Hurd  e.  Dutchess  Co.  Bank, 
1  Mcrrii  {I(fwa\  884;  Howell  c.  Ashmore,  0  N.  J.  Eq.  82;  EOiitoo 
e.  Hughes,  1  Esadj  226;  lindsley  e.  James,  8  OMw,  477;  Bums  t. 
mil,  10  Qeo.  22;  Merchants*  Bank  «.  Davis,  8  Id,  112;  Bass  a.  Basi, 
4  Hmn.  <ft  M.  478;  Duvals  e.  Ross,  2  Mvnf.  200;  Smerson  t.  SU- 
ton,  8  T,  B.  Monr.  116;  Bullock  e.  Boyd,  2  A,  JT.  MahlL  W; 
Skinner  e.  Judson,  8  Conn,  628;  Norwich,  ^.  R.  R.  Co.  e.  Storej, 
17  Conn,  864;  Chtppe.  Shephard,  28jPkak.  228;  Peek  e.  Ashley,  13 
Ifete.  478;  Turner  e.  Dickeraon,  0  if.  /.  Eq.  140. 

But  absolute  inability  to  prove  the  cauae  of  action  or  defease 
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witiioDt  ducovery,  wu  not  alw&yB  necemarf.  Very  Miioiis  and  other- 
wiM  onnecesaaij  expenee  and  inconvenience  in  getting  witnesses'  t«s- 
timonjwuaometimeifaeldenoQgta.  Thos,  in  an  action  at  law  against 
the  acceptor  of  a  bill  ot  exchange,  he  denied  hie  eignatnre  to  ths 
tcceptaiice,  and  the  pluntiS  filed  a  bill  of  discovery,  in  which  he 
■howed  that  he  had  a  good  cause  of  action  against  the  defendant  in, 
the  rait  at  law,  and  that  the  discOTer;  sought  for  was  material  to 
enable  him  to  succeed,  and  that  he  conld  not  otherwise  prove  the  eig-  . 
nature  without  a  commieeion  to  Enrope.  S^  on  appeal  from  an 
order  ovemiling  a  demnrrer  to  the  bill,  that  in  such  a  cose  it  is  not 
neceuary,  in  a  simple  hill  of  discovery,  except  for  the  pnrpoae  of 
obtaining  an  injunction,  for  the  complainant  to  allege  that  he  cannot 
establish  his  right  at  law,  withoat  a  dUcovery  from  the  defendant. 
QuM  in  Oianetry,  1847,  opinion  by  Walworth,  Gh.,  Tance  «. 
Andrews,  3  Barb.  Ok.  870. 

The  doctrine  was  that  discovery  conld  he  granted,  either  because 
the  party  conld  not  otherwise  prove ;  or  in  aid  of  proof,  because  he 
could  not  otherwiae  prove  so  adequately,  or  without  great  expense. 
CbuiceUor  Wai^wohtr  relaxed  the  rule  (except  in  caaea  of  osary) 
sod  held  that  it  was  enough  to  show  materiality.  Uarch  e.  Davison, 
9  Faigs,  S80.  And  see  Atlantic  Ins,  Co.  e.  Lunar,  1  8aa^.  Oh.  91. 
Bat  the  weight  of  authority  is  that  a  reasonable  cause  for  calling  for 
discovery,  or,  in  other  words,  the  eaaential  cooTeoienca  of  it,  must  be 
ibown.     1848,  Bailey  v.  Dean,  S  Bari.  297. 

FbyrA.  The  discovery  was  restricted  to  matters  which  were  both 
material  to  the  issue,  and  competont  and  admisaible  tinder  it.  Eny- 
pera  e.  Refoimed  Church,  6  Paige,  G70.  It  was  not  allowed  where 
the  uswers  would  not  be  competent  evidence  at  law.  Norton  e. 
Woods,  5  Paiff»,  849;  32  Wend.  020;  Borgeas  v.  Sadib,  2Bari.  Oh. 
276;  Dykers  «.  Wilder,  8  Bdw.  Ch.  496. 

Fifth.  It  was  not  granted  in  aid  of  proceedings  by  indictment  ot 
informatifKi,  or  the  defense  thereto,  including  in  thie  exception  the 
writ  <rf  mandamus.  Cb.  Habdwicks,  1761,  Ld.  Uontagne  e.  Dud- 
man,  2  Vti.  8r.  898. 

Sixth,  In  general  an  infant  conld  not  be  compelled  to  make  dis- 
covery.   Ld.  Cb.  Habdwicke,  2  Vm,  Br.  494. 

SatiUh.  It  was  not  allowed  to  compel  one  to  answer  as  to  matters 
which  it  appeared  from  the  papers  would  tend  to  subject  him  to  indict- 
ment,  penalty,  or  forfeiture,  or  any  thing  in  that  nature,  other  than 
thelowof  theclaiminsQit.  Taylor  e.  Bruen,  2  Air6.  (7A.  801 ;  Cooant 
«.  DelaBeld,  »  Sia.  Gh.  801;  Sharp  v.  Sharp,  8  JoAm.  Oh.  407;Deas 
v.Harrie,  iJBari.Oh.  448;  Leggetto.  Poetley,  2  Paiga,  699;  Cuniers. 
CoDCoidR  R.  Co.,  48  Jp;  £  821. 


340  ABBOTT'S    NEW   CASES. 

Note  on  Examination  before  Trial. 

Thus  in  general  a  defendant  in  libel  or  blander  was  Entitled  to  a 
diacoYery  from  the  plaintiff,  bnt  the  plaintiff  was  not  against  the 
deaendant.  4  Sim.  263;  Marsh  v.  Davison,  9  l\n^  5801;  Bailey  f. 
Dean,  5  JBari.  21^'. 

In  the  case  of  Moody  e.  libbey,  reported  at  p.  154  of  this  toL, 
an  application  was  sabseqnently  made  to  Brapt,  J[.,'for  sn  order  to 
examine  the  plaintiff  as  a  party  before  trial  under  Motion  391  of  the 
Code.  The  application  was  granted,  defendants  basing  the  applica- 
tion on  Richards  e.  Judd,  15  Abb.  Pr.  N.  S.  184. 

And  according  to  some  authorities  the  role  excluded  discovery  of 
matter  of  scandal,  or  what  may  lead  to  a  legal  accusation.  1  JM. 
178. 

As  to  the  cases  on  the  application  of  the  rule  in  actions  inrolr- 
ing  a  charge  of  a'  penal  offense,  see  further,  2  Story^M  Eq.  Jur.  82S, 
and  note.  And  as  to  deceit  or  fraud,  see  Attwood  e.  Coe,  4  Bm^. 
Ch.  412;  Union  Bank  e.  Barker,  8  Barb.  Oh.  858. 

But  after  the  penalty  was  barred  by  the  statute  of  limitations,  or 
by  waiver,  the  exception  was  no  longer  applied.  Skinner  f .  Jod- 
son,  8  Conn.  528. 

Eighth,  Upon  the  same  grounds  of  public  policy  that  all  conrta 
regard  conmiunications  between  attorney  and  client,  made  in  the 
professional  relation  and  confidence,  as  privileged,  and  refuse  to  allow 
the  attorney  to  testify  to  them  as  a  witness,  except  with  the  client's 
consent,  the  court  of  chancery  refused  to  compel  the  client  to  make 
discovery  of  them.  Bee  Crosby  v.  Beiger,  11  Paige^  377;  siTg  4 
Bdw.  Oh.  254;  Wakeman  e.  Bailey,  3  Barb.  Oh.  482;  1  Ban.  Ch.  Pr. 
571. 

Ninth,  Although  usually  refused  after  judgment,  it  could  be 
granted  to  relieve  against  subsequent  proceedings.  Thus  where  one 
who  had  revived  a  paid  judgment  advertised  land  for  sale  on  exe- 
cution, a  btmajtds  purchaser,  in  possession,  wsa  allowed  a  bill  of 
discovery  of  the  grounds  on  which  his  title  was  attempted  to  be  in- 
peached,  because  a  fair  sale  could  not  be  made  while  the  title  wai 
unknown  and  doubtfuL  1818,  opin.  by  Kbht,  Ch.,  Kimberly  f. 
Bells,  8  Johns.  Oh.  467. 

Tenth.  Where  the  situation  of  him  against  whom  discovery  ms 
sought  appealed  with  equal  strength  to  a  court  of  equity  for  protec- 
tion against  discovery,  the  court  would  refuse  to  inrerfere.  A  famil- 
iar instance  is  the  class  of  cases  very  frequent  before  the  rejpatiy 
laws,  of  a  bonajide  purchaser  in  possession,  and  defending  ^gainst 
discovery  sought  by  a  claimant  (other  than  a  dowreas).  Meth. 
Epis.  Ch.  V.  Jaqnes,  1  Johns.  Oh.  74.  So  where  the  borrower 
sought  discovery  as  to  usury,  it  was  refused  unless  he  offered  to  pay 
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the  origin&l  debt.  Rogen  e.  Bathbun,  1  John*.  Oh.  807.  B.  P.,  It 
Wmd.  880;»Faig»,  089;  11  Td.  ei8. 

Laitly.  These  principles  spplied  eqiullj  in  favoi  of  defendanta 
u  plaindffH.'.  1842,  opin.  b;  Walwobth,  Ch.,  Lane  e.  Stebbins,  9 
Page,  621. 

So  far  aa  the  court  have  any  diacretion  bj  th?  statute  under  which 
the  application  is 'made,  to  grant  or  refuse  an  examination  of  a  party, 
or  to  determine  the  question  as  justice  may  require,  these  principles 
inay  aSord  some  gmde. 

For  recent  decisioue  as  to  the  object  of  &  bill  of  diacovery,  see 
Eeamy  p.  Jefiries,  48  Mitt.  843;  Buckner  e.  Ferguson,  44  Id.  677; 
Heath  e.  Erie  Rw.  Co.,  9  Slateh/.  316.  And  see  8  Id.  41S;  Bhotwell 
«.  Btmble,  21  IT.  J.  Sq.  81;  Shotwell  e.  Smith,  20  Id.  79;  Hopkins 
V.  Calloway,  7  Coldw.  (TWin.)  87;  Priutup  e.  Fort,  40  Gto.  276; 
Da  Moines,  Ac.  R.  R  Co.  c.  Graff,  27  lotea,  99;  O'Connor  e.  Tack, 
2  BniMt.  407. 

As  to  whether  a  party  by  examining  his  adversary,  adopts  him  aa 
t  witness  within  the  rule  that  a  party  cannot  impeach  his  own  wit- 
ness, compare  Plato  v.  Kelly,  16  Abb.  iV.  188;  Armstrong  e.  Clulc, 
2  Codt  S.  143;  Code  of  Pro.  {{  898,  SBS;  Miller  e.  Tollison,  1  Barp. 
Ch.  145;  Dnuham  c.  Qates,  1  Sojfm.  Oh.  18&;  Bison  «.  Cribbs,  1 
Dia.  181.    And  see  Ecklar  e.  Oalbreath,  0  BuA,  617. 

As  to  compelling  the  production  of  books  and  papers  on  an  ex- 
unination  before  trial.  Bee  8  Orteni.  Be.  \  800;  Haoseman  r.  Bter- 
Ung,  61  Both.  847;  Emma  Silver  Hining  Co.,  L.  R.  Id  Ok.  App. 
194;  8.  C,  12  JTalI'i  Eng.  R.  701;  CoeU  Kca  v.  Erlaager,  L.  R. 
ViEq.  Co*.  88;  8.  C,  11  XotHStSng.  R  6C8;  Bavemeyer  c.  Inger- 
Mil,  19  Abb.  Pr.  If.  a.  801;  and  the  next  caae  but  one,  Smith  v. 
KacDonald,  p.  800  of  this  vol. 


MARTIN  D.  mCKS. 

Supreme  Court,  FiTst  Department;  Oeneral  Term, 
December,  1875. 

APPKAL. — ObDKS  SESTmO    IN  DlSCRZTIOlT. — PKBPETUATIKa  Tsm- 

uoin. — Form  of  ArFisATrr. 

ITpon  appesl    from    an    order  by   which   a  motion   was   denied 

oD  the  ground  of  want  of  power  of  one  judge  to  modify  the 

order  of   another  judge,  the  general  term  ma;  look  into  th« 
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merits  and  sostain  the  order,  if  a  proper  one,  instead  of  sending  it 

back  to  be  heard  again.*  ^ 

The  perpetuation  of  testimony,  in  a  case  within  2  K  8,  808^  M,  ii 

a  matter  of  right. 
It  is  not  essential  that  the  affidavit  contains  an  affirmatiTe  allegition 

that  the  application  is  made  in  good  faith. 
Form  of  an  affidavit  held  sofEkaent  to  entitle  the  applicant  to  tlisiv- 

der.t 

Axypeal  from  an  order. 

Bobert  Martm,  as  executor  of  Daniel  Marley,  saed 
Catherine  E.  N.  Hicks  (Coimtess  Heinmcdi)  in  this 
court  on  a  bond.  The  defendant  brought  a  cross  suit, 
seeking  to  set  aside  the  bond,  and  for  other  relief  aad 
relied  in  part  on  an  informal  memorandum,  made  by  the 
deceased  in  presence  of  a  servant,  to  prove  that  the 
bond  was  never  intended  to  be  enforced,  but  was  deliy- 
ered  on  a  promise  to  surrender  it  cancelled  forthwith. 

The  obligor  in  the  bond  (defendant  in  the  first,  and 
plaintiff  in  the  second  action)  obtained  an  order  for  the 
perpetuation  ot  the  servant's  testimony,  which  the  ad- 

*Compaiey  as  to  reverssl  of  order  founded  on  supposed  wioto^ 
power,  Tilton  tr.  Beecheaiv  ^^  ^-  ^-  ^76;  Hanover  Fire  Ins.  Go. «. 
Tomlinson,  58  Id.  215. 

In  what  cases  an  order  on  a  motion  for  a  deposition  is  appesliiblei 
see  Wallace  «.  Am.  linen  Thread  Co.,  a  Sup'm  Ot,  {T,  <ft  C)  574; 
TreadweU  v.  Pomeroy,  Id.  470;  Anon.,  59  iV.  T.  313;  Rogen  «. 
Durant,  56  Id.  669. 

t  See  preceding  and  following  cases. 

*This  OTerroles  Cheever  e.  Saratoga  Co.  Bank,  47  Emb.  iV.  87S, 
where  it  was  held  that  the  application  was  not  a  matter  of  right,  ud 
the  absence  of  doubt  as  to  the  witness's  ability  to  attend  raised  a  pre- 
sumption of  bad  faith,  and  Patdf^v.  Westervelt,  5  Id.  399,  to  nmilv 
effect. 

Whether  the  statute  is  applicable  to  the  examination  of  a  party  to 
the  action,  compare  the  proceeding  case,  Glenney  v.  Stedwell,  and 
Lang  e.  Brown,  6  JStm,  256,  with  Eeeler  e.  Dusenbury,  1  Dmt,  660. 
As  to  compelling  discovery  of  books  and  papers  at  the  same  time, 
compare  next  case  but  one,  &nith  «.  MacDonald,  and  Keeler  «.  Dnsen- 
bury  (above). 
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verse  party  moved,  befoi-e  another  judge,  to  vacate.  Tl 
latter  draiied  the  motion,  and  the  executor  appealed. 

The  affidavit  of  the  party  applicant,  was  entitled 
both  actaona,  and  its  allegations  were  as  follows : 

I.  That  ^e  is  a  party  to  each  of  the  above  entitli 
actions — to  wit,  party  defendant  in  the  action  & 
above  entitled,  and  party  plaintiff  in  the  action  la 
above  entitled — which  said  actions  are  now  actual 
pending  in  this  court,  in  the  county  of  New  York.* 

n.  That  the  action  first  above  entitied  is  brong 
by  the  plaintiff  therein  against  this  deponent 
recover  $14,700  and  interest  on  a  bond  for  that  sn 
allied  to  have  been  made  and  delivered  to  the  aboi 
named  Daniel  Marley,  in  his  lifetime,  to  wit,  on  Ap: 
4,  1871,  by  tiiis  deponent,  defendant  in  said  actio 
That  the  defense  to  the  said  action  is  that  the  sa 
bond  was  obtained  and  procured  by  the  said  Marl 
from  tJiis  deponent,  defendant  therein,  by  fraud,  cov 
and  misrepresentation  in  manner  as  will  appear  1 
reference  to  the  sworn  answer  of  this  deponent  in  t 
said  action,  a  true  copy  whereof  is  hereto  annexe 
marked  "A,"  and  the  matters  and  things  mention 
and  set  fortii  in  which  said  answer  and  copy  are  tr 
to  the  knowledge  of  this  deponent,  and  made  a  part 
this  affidavit,  f 

m.  That  the  action  last  above  entitled  is  brought] 
deponent,  as  plaintiff  therein,  against  the  plaintiff 
the  first  action  as  defendant,    to  have  the  bond  i 

*  As  to  th«  nstriclioDS  on  the  pUc«  of  nuking  nicb  motiona 
•nits  pending,  see  Brwin  v.  Voorfaees,  30  £ark  127. 

Ib  su  action  in  the  inpreme  court,  snf  judge  hsiing  the  powers 
•  jQCticaof  the  fmpi«ine  court  out  Of  term  msymake  the  order 
reapect  to  &  witness  residing  in  his  connty,  or  make  an  order  retn 
able  before  such  an  officer  in  the  county  where  the  witness  resid 
Lang  •.  Brown,  S  Svn,  306. 

t  It  is  generally  nsefnl,  if  not  necessary,  to  state  whether  the  cfti 
ts  at  issoe,  and  if  so,  what  the  issues  are. 
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which  deponent  is  sued  in  the  said  first  above  entitled 
action,  declared  roid  for  having  been  obtained  by  fraud 
set  forth  in  the  said  answer  before  mention^  and 
ordered  to  be  delivered  np  to  be  cancelled,  and  for  an 
injunction  restraining  the  said  plaintiff  in  said  first 
named  action  from  proceeding  vdth  the  same,  as  well  as 
for  the  delivery  np  and  cancellation  of  other  instru- 
ments, likewise  and  at  the  same  time,  fraudulently 
obtained  by  the  said  Marley  from  this  deix>neut,  and  to 
compel  the  said  defendant  in  said  last  named  action, 
(plaintiff  in  the  first  as  aforesaid)  to  account  with  this 
deponent  in  a  long  and  difficult  matter  of  account  and 
dealings  which  existed,  and  were  carried  on  for  many 
years,  between  this  deponent  and  the  aforesaid  Daniel 
Marley,  and  x>ay  her  whatever  may  be  found  due  to  her 
thereon,  and  to  pay  her  damages  sustained  by  her  hj 
reason  of  certain  other  unlawful  acts  of  the  said  Mar- 
ley in  the  premises ;  in  which  last  named  action,  the 
just  and  lawful  claims  of  this  defendant  exceed,  accord- 
ing to  her  best  estimate  and  belief,  the  sum  of 
$141,000. 

That  both  said  actions  are  between  the  same  parties 
as  aforesaid,  and  have  arisen  out  of  the  same  subject- 
matter  and  transactions ;  *  to  vdt,  long  and  difficult 
dealings  and  accounts  between  this  deponent  and  the 
said  Marley,  extending  over  a  i)eriod  of  many  years, 
and  the  circumstances  attending  a  pretended  settle- 
ment of  the  same,  made  during  the  lifetime  of  the  said 
Marley. 

That  the  agreement  of  the  said  Daniel  Harleyt 
bearing  date,  March  80, 1871,  mentioned  and  set  forth 
in  the  answer  in  the  first  named  action,  and  the  copy 
thereof,  hereto  annexed,  is  likewise  mentioned,  and 

*  In  such  a  case,  only  one  motion  is  proper  for  both  actions  in  the 
same  court.  Bee  Phillips  «.  Wheeler,  16  AUb.  Pr.  2f.  8. 848,  and  noU; 
Homfager  o.  Homfager,  6  Hmt,  Pr.  18. 


J 
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folly  set  forth  in  the  complaint  in  the  last  above  enti- 
tled action,  and  is  the  basis  upon  which  the  defenses 
and  claims  of  this  deponent,  in  each  and  both  of  the 
said  above  entitled  actions  rest.  That  if  this  deponent 
is  unable  to  substantiate  and  prove  the  making  of  said 
agreement,  and  the  circnmstances  attendant  thereupon, 
she  will  fail  in  her  said  defenses  and  claima  in  the  said 
actions,  as  she  is  advised  by  John  A.  Wright,  Esq., 
one  of  her  counsel  in  the  said  actions,  after  fully  and 
fairly  stating  the  cases  in  the  said  actions  to  her  said 
counsel,  and  verily  believes. 

And  this  deponent  further  says  that  she  Is  informed 
by  her  attorneys  in  the  said  actions,  and  verily  believes 
that  the  attorneys  of  the  opposing  party  to  her  in  the 
said  actions,  or  one  of  said  attorneys  have,  or  has 
declared  that  they  believe,  and  will  endeavor  to  prove, 
that  the  said  agreement  of  the  said  Daniel '  Marley, 
bearing  date  March  30,  1871,  is,  in  whole  or  in  part,  a 
forgery.* 

And  the  deponent  says,  of  her  own  knowledge,  that 
Ann  Keefe,  who  is  mentioned  in  the  said  agreement  of 
the  said  Daniel  Marley  with  this  plaintiff,  bearing  date 
the  30th  March,  1871,  resides  within  the  State  of  New 
York,  to  wit,  in  the  city  and  county  of  New  York.  That 
the  testimony  of  the  said  Ann  Keefe  is  material  and 
necessary  to  the  prosecution  of  the  last  and  the  defense 
of  the  first  above  entitled  action,  as  deponent  is  in- 
formed by  her  counsel  after  fully  and  fairly  stating  to 
him  what  she  expects  to  prove  by  the  said  witness  and 
verily  believes. 

Iliat  the  said  Ann  Keefe  was  an  eye  witness,  and  is 
the  sole  and  only  witness  now  living  except  this  depo- 
nent to  the  making  and  delivery  of  the  said  agreement 
of  said  Daniel  Marley  bearing  date  the  30th  March, 

*  Th«  materiality  of  the  teatiinon  j  and  ita  necestit;  miut  be  shown 
by  Hie  affidavit. 
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1871,  before  referred,  and  to  various  interviews  and 
transactions  between  this  deponent  and  the  said  Marley, 
before,  at  and  after  the  making  and  delivery  of  the  said 
agreement,  which  are  of  great  inqx>rtance  and  essen- 
tiality to  this  deponent  in  each  and  both  of  the  actions 
above  entitled,  and  in  regard  to  which  this  depooent  is 
entirely  debarred  by  law  from  testifying,*  as  she  is  ad- 
vised and  verily  believes.  That  the  said  Ann  Keefe  is 
a  servant  and  person  in  an  humble  condition  of  life, 
who  is  likely  frequently  to  change  her  place  of  red* 
dence.t  That  the  facts  about  which  the  said  Ann 
Eeef  e  is  to  be  examined  can  not  be  immediately  inves- 
tigated in  a  courts  whereby  and  by  reason  of  all  the 
premises  deponent  is  in  great  danger  of  losing  her  tes- 
timony unless  the  same  be  taken  and  perpetuated  per- 
suant  to  statute  by  order  of  this  oourt  or  a  justioe 
thereof. 

Joseph  Larocquej  for  the  appellant. 

John  A,  Wrightj  for  the  respondent. 

Davis,  P.  J.— The  order  to  perpetuate  the  testi- 
mony of  a  witness  was  made  upon  an  application  by 
affidavit  which  complied  with  all  the  requirements  of 
the  statute.  The  motion  to  vacate  the  order  was  not 
made  upon  any  alleged  irregularity  in  granting  it, 
but  on  the  ground  that  it  was  improvidently  granted, 
and  on  an  affidavit  and  order  made  in  one  of  the  cases 
at  circuit  denying  motion  to  postpone  the  trial  of  the 
action,  and  on  the  pleadings  in  the  said  actions  respec- 
tively.   It  is  asserted  by  the  counsel  for  the  appellant 

♦  Bee  Cade  of  Pro.  |  899. 

tit  is  not  essential  that  the  affidavit  state  that  the  witness  would 
probably  be  unable  to  attend  on  the  triaL  The  act  is  not  confiQedto 
any  particular  class  of  witnesses ;  it  embraces  all  those  in  the  streng"^ 
and  vigor  of  manhood  as  well  as  those  aged  and  infirm.  Jsckaon  «. 
Perkins,  2  Wend.  816. 
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and  sabstantially  so  stated  by  the  mana^ng  clerk  in 
the  office  of  the  appellant's  attorneys,  that  the  appel- 
lant's motion  was  denied  at  special  tetrm  on  the  ground 
that  the  conrt  "■'  had  no  power  to  vacate  an  order  made 
by  another  judge,  the  making  of  which  rested  in  the 
discretion  of  such  judge."  It  does  not,  however,  ap- 
pear in  the  order  appealed  from,  that  the  decision  was 
placed  upon  such  grounds ;  bat  if  that  were  the  case, 
we  should  be  at  liberty  to  look  into  the  merits  of  the 
motion  on  this  appeal  without  sending  it  back  for  con- 
sideration on  its  merits  by  the  court  below. 

The  perpetuation  of  the  testimony  of  any  witness 
-within  this  State  by  any  party  to  a  suit  is  a  matter  of 
right  in  cases  when  the  facts  required  by  the  statute 
aie  shown  to  the  proper  court  or  officer,  and  the  appli- 
cation appears  to  be  made  in  good  faith.  In  these 
oases  it  does  appear  by  the  papers  now  before  the 
court,  that  the  person  whose  testimony  is  sought  to  be 
perpetuated  is  the  only  living  witness  who  can  be 
called  as  such,  of  the  execution  of  an  instrunent  which, 
if  genuine,  is  of  the  gravest  importance  to  the  party 
averring  its  execution.  The  paper  presented  to  the 
judge  granting  the  order  contained  nothing  tending 
to  show  bad  faith  on  the  part  of  the  applicant,  and, 
therefore,  nothing  upon  which  a  denial  of  the  ordei 
would  have  been  proper.  The  respondent  had  the 
right,  therefore,  to  guard  herself  against  the  contin- 
gency of  the  death  or  other  disability  named  in  the 
statute  of  that  witness.  To  deny  her  this  must  be 
upon  the  assumption  by  the  court,  that  the  instrument 
sought  to  be  proven  and  used,  is  a  foigery,  and  that 
would  be  trying  in  advance  an  issue  which  should 
only  be  tried  by  a  court  and  jury.  It  is  asserted,  and 
the  papers  certainly  tend  to  show,  that  one  object  in 
nut-king  the  application  to  take  the  testimony  of  the 
witness  in  this  form,  was  to  avoid  her  personal  pro- 
duction in  court ;  but  we  must  assume  that  that  object 
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will  be  easily  defeated  by  comx)elIiiig  a  prompt  and 
speedy  trial  of  the  issues. 

We  see  no  reason  for  interfering  with  the  order  of 
the  court  below,  and  it  must  be  aflSrmed  with  $10 
costs  besides  disbursements. 

Brady  and  Daniels,  JJ.,  concurred. 

Ordered  accordingly. 


TILTON  V.  UNITED  STATES  LIFE  INSUSANCB 

COMPANY. 

If.   Y.  Common  PlecLS ;  Chambers^  1876. 

Affidatit  fob  Ezamihatiok  Beforb  Triai*. 

An  order  for  examination  of  an  adrerse  party  before  trial  can  nofc  be 
sostainod  on  an  affidavit  in  which  material  allegationi  are  on  infor- 
mation and  belief.* 

Motion  to  vacate  an  order. 

John  Tilton  and  others,  stockholders  in  the  corpoia- 
tion  defendant,  bronght  an  action  against  the  company 
and  its  officers,  and  obtained  an  order  for  examination 
of  certain  indiyidual  def endantsf  to  enable  him  to 
frame  his  complaint. 

The  material  allegations  of  the  moving  affidavits  re- 
lating to  the  defendants  whom  it  was  sought  to  exam- 
ine were  expressed  to  be  on  information  and  belief,  and 

*  See  Slade  «.  Joseph,  5  Do^,  187;  Cummings  v.  WooUey,  \^  ^' 
JV.  297,  noU;  Brooklyn  Daily  Union  ».  Hayward,  11  AJib.  Pr.  K-  S,  285; 
Tbompsoa  v,  Lamley,  p.  256  of  this  vol. ;  and  see  p.  172  of  this  toL 

t  As  to  necessity  of  joining  as  defendants,  t&3  persons  soagbt  to  be 
examined,  see  Ooodyear  «.  Phoenix  Rubber  Co.,  48  Barb,  52S;  Oan 
D.  Great  Western  Ins.  Co.,  8  Bdfy^  160. 
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the  soorces  and  nature  of  the  information  were  i 
stated,  nor  were  the  grounds  of  belief. 

Mr.  Yanderpoel,  moved  to  vacate  tlie  order. 

W.  J.  Butler,  opposed. 

Van  Bbunt,  J.  [after  stating  the  nature  of  the 
fidavits.] — ^The  allegation  of  a  &ct  upon  informat 
and  behalf  in  a  complaint,  without  stating  any  of 
eTid»ice  Dpon  which  that  belief  is  founded,  is  a  { 
fectly  good  allegation,  because  it  is  the  duty  of  ' 
pleader  to  state  the  facts  upon  which  he  believes 
cause  of  action  is  founded,  and  not  any  part  of 
evidence  tending^  to  establish  those  facta.  The  ofi 
of  an  affidavit  is  very  different.  An  affidavit  must : 
only  state  facts,  but  also  the  evidence  tending  to 
tablish  those  facts.  It  is  the  weight  of  the  evide: 
disclosed  in  an  affidavit  that  gives  it  its  influen 
The  court  must  be  satisfied  from  the  evidence  wh 
the  affidavit  contains  that  the  facts  exist  entitling 
party  to  the  remedy  sought.  It  is  in  most  cases,  th 
being  a  few  exceptions,  a  matter  entirely  immatei 
what  the  ^ant  believes  from  the  information  wh 
he  has  reiceived.  The  question  necessarily  is,  is 
court  satisfied  that  the  information  conveyed,  cone 
ering  its  character  and  the  source  from  which  it  com 
justifies  the  ^fiant  in  the  belief  to  which  he  ] 
sworn  t 

That  this  is  the  true  function  of  an  affidavit  is  c 
tinctly  recognized  by  the  Code,  because  it  requires 
every  instance  that  a  party  applying  for  a  provisio; 
remedy  show  that  he  is  entitled  to  it  by  evidei 
famished  by  affidavits,  and  that,  too,  in  one  instai 
where  the  complaints  must  be  before  the  court  at  i 
same  time.  An  injunction  cannot  be  granted  unl 
it  shall  appear  by  the  complaint  that  the  plaintifi 
entitled  to  such  relief ;  but  that  sufficient  groui 
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therefor  exist  most  be  shown  by  affidavits  to  the  court 
or  judge.*  And  how  is  it  possible  for  the  court  or 
judge  to  be  satisfied  that  sufficient  grounds  therefor 
exist  except  by  a  disclosure  in  the  affidavits  of  the 
evidence  by  which  the  plaiiitifl  proposes  to  establisli 
the  facts  in  his  complaint^  and  which,  if  established, 
entitles  him  to  the  injunction  i  It  seems  to  me,  there- 
fore, that  an  affirmation  in  an  affidavit,  upon  informa- 
tion and  belief,  without  giving  the  evidence  upon 
which  that  belief  is  founded,  is  entirely  nugatory,  and 
presents  to  the  court  nothing  upon  which  it  can  act 

I  am  aware  that  it  is  a  common  form  of  drawing  an 
affidavit,  but  I  think  upon  a  moment's  reflection  it 
will  be  seen  that  the  distinction  which  I  have  sug- 
gested between  an  affidavit  and  a  complaint  exists ;  and 
it  must  be  preserved.  I  think,  therefore,  that  all  the 
affirmations  in  the  affidavits  upon  which  the  oider  for 
the  examination  of  the  defendants  were  founded  be- 
ing upon  information  and  belief,  and  the  affidavits 
not  stating  any  of  the  evidence  upon  which  such  be- 
lief is  founded,  there  is  no  evidence  that  any  canse  of 
action  whatever  exists  in  favor  of  the  plaintiff  against 
the  defendants  sought  to  be  examined,  and  the  order 
for  such  examination  should  be  vacated,  with  ten  dol- 
lars costs  of  motion. 

Order  accordingly.         ' 


SMITH  V.  MACHDONALD. 
iT.  T.  Superior  Court ;  diambers^  1876. 

EXAHIKATION  BeFOBS  TbIAL. — SlTBFCBNA  DUCBS  TECtJlf. 

A  party  examined  before  trial,  nnder  sections  890  and  891  of  the 
Code  of  Procedure,  may  be  required  by  subpcBua  dAUM  Uela^  to 

I*  Code  of  Pro.  fS  219,  280. 
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prodoca  books  and  papera,  but  the;  will  be  used  upon  the  ex&min- 
atioii  in  the  nme  way  only,  u  if  m>  produced  on  lus  examination  as 
a  witnesa  at  the  triaL* 

William  Smith  saed  Robert  MacdonaJd,  in  this 
coort,  for  damages  for  an  all^^  breach  of  doty  as  a 
factor. 

Desiring  to  obtain  an  examination  of  the  defendant, 
and  of  hia  books,  to  enable  him  to  prove  that  defen- 
dant did  not  sell  in  a  proper  manner,  and  according  to 
the  nsage  of  merchants,  and  with  a  proper  discretion, 
and  to  learn  the  names  of  the  parties  concerned  in  the 
sales  of  the  plaintiff 's  goods,  and  the  method 
employed  in  the  disposition  of  said  goods,  and  the 
character  of  the  sales,  the  plaintiff  obtained  an  order 
for  the  examination  of  defendant,  after  the  canse  was 
at  issue  ;  and  with  the  order,  served  a  snbpcena  duces 
tecum,  containing  the  following  clanse : 

"  And  that  yon  bring  with  yon  and  prodnce  at  the 
time  and  place  aforesaid,  your  ledgers,'  cash-books, 
sales-books,  blotters  containing  entries  of  goods  sent  or 
consigned  you  by  the  plaintiff,  or  relating  in  any  way 
to  the  same,  also,  the  auctioneer's  returns  of  sales,  of 
any  and  all  goods  of  the  plaintiff  so  sold  ;  also  all  let- 
ters of  the  plaintiff  to  yon  since  Jnly  1,  1872.  And  all 
other  books,  papers,  memorandum  and  writings  relat- 
ing to  the  business  heretofore  done,  between  yourself 
and  the  plaintiff,  or  containing  any  entries  relating  to 
the  same,  now  in  your  custody,  and  all  other  deeds, 
evidences  and  writings  which  you  have  in  your  cnstody 
or  power,  concerning  the  premises." 

Defendant  refused  to  produce  his  books,  &o. 

Sedgwick,  J.,— Stated  that  it  had  been  ruled  in  this 
court,  that  such  a  subpcena  conld  not  be  used  on  the 
examination  of  a  party  before  trial,  and  adjourned  the 

*  De  Baiy  9.  Stanley,  0  Dalg,  il2,  appoaed. 
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examination  to  give  opx)ortanity  for  argament  of  the 
qnestion.  After  argament,  and  reserving  the  qaes- 
tion  for  consideration,  the  learned  judge  held  that  the 
subixBna  should  be  obeyed,  and  the  examination  pio- 
ceeded  with. 

Mr.  Blumenstielj  for  defendant^  made  a  fonnal 
motion  to  set  aside  the  subixsna. 

M.  M.  Budlongy  opposed,  besides  the  cases  cited 
in  the  following  opinion,  cited :  Brett  v.  Bucknam^  82 
Barh.  656  ;  Bonesteele  v.  Lynd,  8  How.  Pr.  226,  862; 
Garighe  t).  Losche,  6  Alib.  Pr.  285.  • 

Sanford,  J. — ^The  defendant  contends  that  the  only 
mode  in  which  his  adversary  can  before  trial  secure  ev- 
idence  contained  in  the  books  of  account  kept  by  him 
or  in  documents  of  which  he  has  the  exclusive  posses- 
sion is  by  an  application  for  "discovery '*  under  sec- 
tion 388  of  the  Code  and  the  requirements  of  Supreme 
Court  Rules  18,  19  and  20.  In  other  words^  that  the 
plain  and  express  provisions  of  section  890  and  391,— 
which  authorize  compulsory  examination  of  a  party  as 
a  witness  at  the  instance  of  the  adverse  party  before 
trial,  in  the  same  manner  and  subject  to  the  same  rales 
of  examination  as  any  other  witness, — ^must  be  rejected 
as  repugnant  to  or  inconsistent  with  the  privilege  ac- 
corded by  section  388, — ^under  which  in  certain  cases  an 
insi)ection  and  copy  of  books  and  papers  contaming  ev- 
idence relating  to  the  suit,  may  be  obtained  through 
the  order  of  the  court,  or  a  judge  or  justice  thereof,  in 
their  discretion. 

It  is  a  settled  rule  of  construction,  that  if  there  be  a 
discrepancy  between  the  statutes  or  different  parts  of 
the  same  statute,  such  an  exx)osition  of  them  should  be 
made  as  will  enable  both  to  operate  and  have  effect. 

But  I  think  there  is  no  discrepancy  between  the  two 
sections  of  the  Code,  which  prescribe  the  remedies  now 
in  question.    The  purpose  to  be  attained  by  one  is  en- 
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tirely  different  from  that  contemplated  by  the  other ; 
and  both  may  be  properly  pursaed  in  the  same  caose, 
either  concarrently  or  at  different  stages  of  the  litiga- 
tion, as  the  exigencies  of  the  case  may  reqnire. 

The  books  and  papers  of  which  an  inspection  or  copy 
is  procured  nnder  section  388  do  not  therefore  become 
evidence  in  the  caose.  The  party  producing  them  may 
not,  by  virtue  of  their  production,  use  them  as  evidence 
in  his  own  favor ;  and  he  at  whose  instance  they  are 
produced  must,  upon  the  trial,  if  he  would  put  them  in 
evidence,  resort  to  the  same  process,  and  be  subject  to 
the  same  rule  with  respect  to  their  production  and  ad- 
missibility, as  if  no  such  discovery  had  been  made. 
Bat  if  called  for  and  produced  under  a  subpcena  duces 
tecum  they  may  be  resorted  to  in  the  examination  of 
any  person  as  a  witness,  whether  a  party  or  not,  and 
whether  he  be  examined  at  the  trial  or  previously ;  and 
it  would  be  unreasonable  and  nnjast  to  withhold  that 
process  merely  because  a  discovery  is  also  allowed  under 
certain  special  circumstances. 

But  a  subpoena  duces  tecum  may  not  be  used  as 
the  means  of  obtaining  a  discovery ;  and  the  party 
calling  for  the  production  of  bouka  and  papers  on  the 
preliminary  examination  of  a  party  or  other  witnesses 
before  trial  will  be  required  to  pursue  the  examination 
with  respect  to  their  contents  in  the  same  manner  and 
sabject  to  the  same  rules  as  if  the  trial  were  actunlly 
proceeding  in  court.* 

*bi  EdmoDstone «.  Hartshom,  10  If.  T.  0  (18S9,  opin.  b?  Johk- 
BON,  Cb.  J.),  tbc  plaintiff  had  examined  a  witDesa(2«  A«n««>»e,  and  by- 
him  proved  certain  letters.     On  the  tnal  [by  consent  the  deposition 
«M  not  filed,  but  left  in  the  plaintiff^a  huads  till  the  trial]  some  of 
these  letters  wero  read  in  evidencft    Defendant's  counsel  called 
thereupon  for  the  production  of  others  referred  to  in  the  deposition, 
but  nut  put  in  evidence.     Defendant  refused  to  produce  them. 
EM,  that  he  was  not  bound  to  produce  them.     The  court  say: 
"If  be  [the  plaintiff]  desired  and  was  entitled  to  the  benefit  of 
Vol.  I.— 28 
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Mason  t.^Iibbey. 

• 

I  am  aware  that  there  is  some  conflict  of  decisions  in 
the  different  courts  on  the  question ;  but  the  conclu- 
sion at  which  I  have  arrivfd  is  amply  sustained,  not 
only  by  the  informal  direction  of  Judge  Sedgwick, 
already  made  in  the  case  at  bar  (to  which  I  should  un- 
hesitatingly defer,  even  were  my  own  views  in  conflict 
with  his),  but  by  repeated  adjudications  in  the  appellate 
branch  of  this  court,  to  whose  authority  I  am  bound  to 
submit  (People  ex  rel.  Valentine  t).  Dyckman,  34  H(m, 
Pt.  222 ;  Central  National  Bank  v.  Arthur,  2  Sweeny^ 
194 ;  Central  National  Bank  v.  White,  37  Super.  Ct. 
297.    This  motion  must  be  denied  with  costs. 

No  appeal  was  taken. 


MASON  V.  LIBBEY. 

If.  T.  Supreme  Court j  Second  Department;  Special 

Term,  1876. 

Sbrticb  of   Obdibr   fob  Examination. — ^Unlawfitl   Ertbancb. 

A  service  of  an  order  or  process  in  a  civil  action,  made  by  a  private 
person  by  wrongfully  entering  the  honse  of  the  person  served,  is 
illegal,  and  will  be  set  aside  .* 

The  plaintibS  sued  her  mother,  and  having  obtained 
an  order  and  summons  for  the  examination  of  the 
mother  before  trial,  the  plaintiJBf,  being  possessed  of  a 
key  of  the  mother's  house,  went  there,  let  herself  in, 
and  thus  effected  service  of  the  order  and  summons  to 
attend  and  be  examined. 

Chauncey  B.  Ripley^  and  A.  B.  Tappen^  for  de- 
fendant, moved  to  set  aside  the  service  on  the  ground 

them  as  evidence,  he  should  have  procured  a  discovery  or  been  pre- ' 
pared  to  give  parol  evidence  of  their  contents." 

*See  also,  Eager  «.  Danforth,  20  Barb.  16;  rev^g  8  Sim.Pr. 
485. 
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that  it  was  nnlawfnlly  made,  citing :  Carpenter  v. 
Spooner,  3  Sandf.  717 ;  followed  in  Gonpil  t.  Simon- 
son,  3  Ahb.  Pr.  474 ;  Burdett  v.  Abbott,  14  East,  1, 
79,  &c. ;  People  c.  Hubbard,  24  Wend.  369 ;  Cartis 
».  Hnbbard,  4  HiU,  437 ;  affg  1  /d.  336 ;  3  Blackst. 
Com.  213 ;  2  Alb.  Law  Jour.  303,  and  caa.  cit ;  3  Id. 
465  ;  Broom's  L.  Max.  707,  711. 

MiUer  &  Van  YoUcenburgTi,  opposed. 

BARNAitD,  J. — ^The  plaintifF  was  not  jnstified  in 
entering  her  mother's  honse  by  unlocking  the  door 
withoat  her  mother's  permission,  to  make  the  service 
in  question.  As  against  the  service  of  civil  process 
the  law  throws  aronnd  the  defendant  the  safegoard 
of  protection  to  herself  and  her  family.  I  cannot  ac- 
cept the  plaintifl's  statement  that  she  carried  the  key 
to  defendant's  house  by  her  permission.  There  had 
been  long  snbsisting  bitter  and  protracted  litigation 
between  the  parties.  If  the  plaintiff  did  once  have 
the  key  by  defendant's  consent,  the  plaintiff  well 
knew  that  the  right  to  nse  it  had  been  withdrawn  by 
the  changed  relations  of  tbe  parties,  if  not  by  actu^ 
words.  This  service  must  be  set  aside  with  costs  (Camp- 
bell V.  Spencer,  1  Bom.  Pr.  109 ;  livingston  v.  Mcln- 
tyre.  Id.  263). 

Motion  granted. 

Ko  appeal  was  taken. 


RICHARDSON  r.  MoCREERT. 

N.  T.  Sujpreme  Court,  First  DepartmerU;  Chamb^My 

December,  1876  ;  January,  1877. 

ExAvnrATios  or  Pabtt  bbfors  Trial. 

While  %  trial  is  pending  and  proceeding  before  a  referee  the  court  will 

not  allow  the  examinalioD  of  a  party  under  section  891  of  the  Cods. 
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This  action  was  brought  for  professional  fees,  was 
referred,  and  the  trial  commenced  before  the  referee, 
when  plaintiff  obtained  ex  parte  an  order  for  examina- 
tion of  defendant  before  trial  under  section  391  of  the 
Code.  Defendant  thereupon  obtained  an  order  to  show 
cause  why  it  should  not  be  set  aside.  Before  it  was 
heard  plaintifl's  motion  for  a  stay  was  heard. 

Davis,  P.  J. — ^The  trial  is  x>6nding  and  proceeding 
before  the  referee.  The  court  will  not  stay  such  trial 
for  the  purpose  of  examining  a  party  upon  order oatof 
court.    Motion  denied. 

The  order  to  show  cause  was  then  heard. 

Dunning^  JSdsalj  Jk  Harty  for  the  motion. 
John  A.  Foster  J  opposed. 

DoiroHUE,  J. — ^The  court  has  such  jwwer  otbt  its 
process  as  to  prevent  its  being  oppressive.  The  exam- 
ination of  defendant  out  of  court  while  the  reference 
is  pending  would  be  oppressive.    Order  vacated. 


HODGE  V.  THE  CITT  OF  BUFFALO. 
Buperior  Court  of  BvffaZo;  Oen.  TenUj  June^  1874 

TeSTIKONT  of  I'ABTZBS. — ^NOKBUIT. 

It  is  error  to  refuse  a  submiasion  of  the  case  to  the  jury,  and  to  direct 
a  yerdict  for  the  plaintiff,  where  the  only  evidence  to  support  it  ii 
the  testimony  of  the  plaintiff.'^ 

This  was  an  action  of  ejectment  for  dower,  brought 
by  Eugenia  M.  Hodge  against  the  city  of  Buffalo. 

*  See  notes  of  cases  on  weight  of  testimony,  at  the  end  of  this  cue. 

The  importance  of  the  subject  leads  to  the  publication  of  tbii  d^ 
cision  of  a  tribunal  of  highly  respected  authority,  although  it  is  some 
time  since  it  was  rendered. 
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On  the  trial  the  plaintiff  waa  a  witness  for  herself, 
and  the  only  witness  called.  She  testified  that  she  is 
the  widow  of  Philander  Hodge ;  that  she  married  him 
September  16,  1834 ;  that  he  died  October  23, 1866,  and 
that,  to  the  best  of  her  knowledge,  information  and 
belief,  she  was  bom  Angnst  18,  1817.  Being  shown  a 
Bible,  which  hy  the  imprint  on  its  title-page  appeared 
to  have  been  pnblished  in  the  year  1823 ;  she  testified 
that  it  was  her  father's  family  Bible ;  that  she  knew  his 
hMidwriting,  and  that  the  entries  in  the  Bible  in  writ- 
ing were  in  his  hand.  An  entry  was  then  read  from 
the  Bible  in  these  words,  "  Edgenia  Maria  Barker,  bora 
Angoat  18th,  1817."  She  farther  testified  that  her 
&ther  and  mother  were  both  dead,  and  that  this  Bible, 
when  she  last  knew  of  it,  was  at  her  father's  late  resi- 
dence in  the  State  of  Illinois.  On  her  cross  examina- 
tioa  she  testified  that  her  father  died  two  years  before 
the  trial ;  that  she  saw  him  last  three  years  before  the 
trial ;  that  she  corresponded  with  him  antil  just  before 
his  death  ;  that  she  did  not  know  when  the  entry  I'ead 
from  the  Bible  was  made;  that  she  first  became  ac- 
quainted with  her  father's  handwriting  when  she  was  a 
child  ten  or  twelve  years  old ;  that  he  was  seventy-nine 
years  old  when  be  died  ;  that  she  testified  to  his  hand- 
writing from  her  recollection  of  it ;  that  there  was  no 
material  change  in  his  handwriting  dnring  his  life,  and 
that  she  had  seen  the  Bible  prodaced  from  her  earliest 
remembrance. 

The  plaintiff  then  proved  that  defendant  was,  at  the 
time  this  action  waa  commenced,  in  possession  of  the 
premises,  claiming  under  a  deed  thereof  executed  by 
Philander  Hodge  and  the  plaintiff  as  his  wife,  April 
27,  1838,  and  rested. 

The  defendant  introduced  certain  evidence  not  ma- 
terial to  be  considered  now,  and  the  proofs  being  closed, 
asked  the  court  that  the  case  be  submitted  to  the  Jury 
upon  the  question  of  fact  as  to  the  plaintiffs  infancy  a^ 
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the  time  she  executed  the  deed  under  which  defendant 
holds.  The  court  refused  to  submit  the  question  to 
the  jury,  but  directed  the  jury  to  find  a  verdict  for  the 
plaintiff.  The  defendant  excepted  to  the  refusal  and 
direction  of  the  court,  and  the  jury  found  a  verdict  for 
the  plaintiff. 

The  defendant  made  a  motion .  to  this  court  at  spe- 
cial term  for  a  new  trial ;  and  the  court  having  made  an 
order  denying  the  same,  the  defendant  appealed. 

FraTik  R.  Perkins^  for  defendants,  appellants. 

Lyinan  M.  BarTcer^  for  plaintiff,  respondent. 

By  the  Coubt,* — Smith,  J. — ^There  was  no  other 
evidence  given  or  offered  on  the  trial  to  establish  the 
plaintiff's  infancy  than  her  own  testimony.  The  re- 
cord in  the  family  Bible  was  read ;  but  there  was  no 
evidence  that  it  was  the  family  Bible,  or  to  authentic- 
ate the  entries  read,  except  her  testimony.  There 
was  no  other  proof  to  make  the  book  or  the  entries 
therein  admissible  as  evidence.  The  whole  case,  then, 
rests  upon  her  unsupported  and  uncorroborated  testi- 
mony. 

Previous  to  the  Code,  the  plaintiff's  interest  in  the 
ev^it  of  the  suit,  even  if  she  were  not  a  party,  wonid 
have  absolutely  disqualified  her  as  a  witness.  The  law 
has  been  changed  so  as  to  remove  her  disability  as  a 
party,  to  testify,  and  also  the  disqualification  arising 
from  her  interest  in  the  event  of  the  suit.  But  the 
rules  of  law  have  not  been  changed,  which  declare  that 
the  interest  of  the  witness  affects  his  credibility,  and 
that  the  question  of  credibility  i&  one  solely  for  the 
jury. 

Whoever  has  witnessed  in  our  courts  the  operation 
of  the  law  by  which  parties  and  those  directly  and 

*  Present,  Olintok,  Shbldok,  and  Bbutb,  JJ. 
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most  strongly  interested  in  salts  are  permitted  to  tea 
tify  therein,  must  have  been  convinced  tliat  it  ha 
opened  a  wide  door  for  the  perversion  of  the  truth 
and  placed  before  litigants  a  temptation  te  ^sehoo< 
and  perjury,  most  difficult  to  resist.  Those  souni 
roles  which  remain  undisturbed,  and  which  determin 
the  force  and  value  of  evidence  derived  from  sucl 
sources,  ought  te  be  more  carefully  observed  and  en 
forced  than  ever  before.  That  the  interest  of  the  wil 
ness  most  affect  his  testimony  is  a  truth  as  universal  i: 
its  application  as  men's  mental  and  moral  infirmitieE 
All  experience  shows  that  under  the  bias  of  interest 
men  cannot  judge  correctly  even  when  they  most  eat 
nestly  desire  to  do  so  ;  much  less  can  they  give  fair  an< 
impartial  evidence,  when  parties  to  a  litigation  whicl 
not  only  involves  their  interests,  but,  as  is  almost  al 
ways  the  case,  excites  their  passions  and  prejadlceE 
Under  such  influences  men  will,  even  though  not  con 
sciously,  suppress  some  facte,  soften  or  modify  othen 
and  give  to  all  such  color  and  impress  as  is  most  favoi 
able  to  themselves.  These  are  most  controlling  consid 
erations  in  respect  to  the  credibility  of  human  testi 
mony,  and  ought  never  to  be  overlooked  in  applying 
the  rules  of  evidence  and  determining  ite  weight  in  th 
scale  of  truth. 

It  being  evident,  then,  that  the  interest  of  the  part; 
most  affect  his  credibility  as  a  witness,  who  is  to  pas 
upon  the  question  of  credibility}  Certainly  not  th 
court.  Ite  duty  is  to  determine  the  competency  of  tes 
timony,  but  never  its  credibility.  The  just  weight  an( 
force  to  be  given  to  the  evidence  of  the  witness,  the  ex 
tent  to  which  he  is  to  be  believed,  when  he  is  discred 
ited  or  interested,  or  when  his  testimony  is  otherwis 
questioned — ^his  credibility — is  peculiarly  within  th' 
province  of  the  jury  (Com'l.  Bank  v.  Hughes,  1 
Wend.  101 ;  Smith  c.  Downs,  6  Conn.  365  ;  Tuttle  % 
Back,  41  Barl.  417  j  Warren  v.  Haight,  62  Barb.  490 
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Conrad  v.  Williams,  6  ffiU,  444 ;  Tnguanzo  v.  Salomon, 
3  JDalp^  153 ;  People  v.  Dyle,  21  JST.  T.  678 ;  Dunn «. 
People,  29  N.  Y.  523).  They  are  to  determine  how 
much  influence  such  testimony  may  fairly  be  allowed. 
To  them  therefore  the  question  of  credibility  must  al- 
ways be  committed.  They  can  judge  as  to  the  veracity 
of  the  witness,  not  only  from  the  matter  and  character 
of  his  evidence,  its  consistency  and  probability,  but 
from  the  manner  and  bearing  of  the  witness  when  npon 
the  stand.  To  speak  the  truth  is  natural  and  instinc- 
tive, while  the  utterance  of  &dsehood  does  sncli  vio- 
lence to  a  man's  moral  nature,  as  to  be  almost  always 
more  or  less  perceptible  in  the  voice,  the  countenance, 
the  language,  and  the  whole  manner  of  the  witness. 
This  is.  the  reason  of  the  wise  rule  which  requires  that 
wherever  it  is  x)ossible  the  witness  shall  be  confronted 
with  those  whom  his  testimony  affects,  and  with  the 
tribunal  which  is  to  pass  upon  it,  that  his  veracity  may 
be  tested  as  well  by  the  indications  to  which  I  have  le- 
f elred  as  by  the  intrinsic  character  of  his  evidence. 

I  am  aware  that  the  courts  long  ago  established  the 
principle  that  when  the  testimony  of  a  witness  is  posi- 
tive and  uncontradicted,  not  incredible  nor  improbable 
upon  its  face,  and  the  witness  is  not  imx>eached  or  dis- 
credited, it  is  the  duty  of  the  court  to  instruct  the  jury 
that  they  may  not  disregard  such  testimony,  but  mnst 
find  in  accordance  with  it,  and  that  a  verdict  agmst 
such  evidence  should  be  set  aside  (Newton  v.  Pope,  1 
Cow.  110 ;  Lomer  v.  Meeker^  25  iT;  T.  361).  But,  as  is 
well  remarked  by  an  eminent  judge  of  the  court  of  i^ 
peals  iu  Elwood  v.  West.  Union  Tel.  Co.  (45  N,  T. 
549,  554),  the  rule  to  which  I  have  referred  was  laid 
down  at  a  time  when  interest  absolutely  disqualified  a 
witness  and  necessarily  assumed  that  the  witnesses 
were  disinterested.  And  that  qualification  must,  in  the 
present  state  of  the  law,  be  added. 

The  rule  that  whenever  the  action  or  defense  rests 
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Bolflly  apon  the  testimotiy  of  a  party  to  the  snit  and  u 
open  to  the  objections  of  interest,  passion  and  preju 
dice,  which  always  operate  with  greater  or  less  force  ii 
such  cases,  the  question  of  the  credibility  of  the  part; 
so  testifying  must  be  submitted  to  the  jury,  is  of  gait 
and  easy  application ;  and  being,  as  we  have  seen,  based 
upon  soand  and  logical  principles,  should  not  be  de- 
parted from.  In  every  such  case,  the  question  should 
be  submitted  by  the  court  to  the  jury,  under  proper  di' 
rections,  calling  their  attention  to  the  peculiar  l&ctt 
and  circumstances  of  the  case,  the  rules  and  priuciplef 
which  should  govern  their  decision  of  questions  of  cred- 
ibility, and  to  those  considerations  which  ought  prop- 
erly to  influence  them  in  their  deliberations.  Witl 
such  instructions,  juries  will  be  so  guided  and  advised, 
as  to  prevent  them,  so  far  as  may  be,  from  coming  tc 
any  arbitrary  or  unreasonable  conclnsions. 

The  question  which  I  have  considered,  and  npoi 
which  the  decision  of  this  appeal  turns,  has  heretofore 
been  passed  npon  in  this  court,  and  in  accordance  witl 
the  views  which  I  have  expressed.  In  the  case  ol 
Stoneman  v.  The  Erie  Railway  Co.,  decided  at  a  gen- 
eral term  of  this  court  in  October,  1870,  my  distin- 
guished and  lamented  predecessor,  Jndge  Masten 
(whose  manuscript  is  before  me),  in  delivering  the  opin- 
ion of  the  court,  said;  "I  also  think  that  there wa£ 
error  in  the  refusal  to  submit  the  question  respecting 
the  value  of -the  goods  to  the  jury.  In  regard  to  the 
value  of  a  portion  of  them  the  plaintiff  was  the  sole 
witness.  fSxim  the  circumstances  which  were  devel- 
oped on  the  trial,  it  is  apparent  that  the  defendant 
could  not  on  this  qnesCion  confront  her.  She  was  a 
puty  to  the  suit,  and  interested  in  its  event,  and  that 
was  sofficient  to  carry  her  statements  to  the  jury  foi 
their  consideration.  It  affected  her  credibility,  and  it 
was  therefore  the  province  of  the  jury  to  weigh  h^ 
testimony." 
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The  order  denying  a  new  trial  in  this  case,  and  the 
judgment  entered  therein,  must  be  set  aside  and  a  new 
trial  granted,  with  costs  to  abide  the  event. 


NOTB  ON  THE  WeIOBT  OV  TbSTIMONT  OV  PaBTIBB. 

Ford  «.  Haskell,  82  €<mn.  489. 

The  tostimony  of  a  party  may  be  enough  to  sustidn  a  rerdict  in 
his  favor,  notwithstanding  suspicious  circumstances. 

Whiting  «.  Otis,  1  JSmw.  420  (1857,  opinion  by  Boswobth,  J.)- 
When  the  testimony  on  the  part  of  the  plaintifE  is  in  direct  con- 
flict with  that  on  the  part  of  the  defendant,  very  slight  considenr 
tions  may  influence  a  jury  to  accept  the  one  in  preference  to  the 
other;  and  justice  requires  that  a  party  should  not  be  subjected  to* 
any  possible  prejudice  by  the  admission  of  incompetent,  or  the  ex- 
clusion of  competent  and  pertinent  testimony.  And  if  irrelennt 
testimony,  calculated  to  prejudice  the  defendant  with  the  joiyi 
is  admitted  against  objection,  it  is  thereby  treated  as  material 

Roberts  o.  Gee,  15  Barb,  449  (1858,  opinion  by  Babctjlo,  J.)* 
The  rule  that  a  witness  who  is  unimpeached,  and  uncontradicted, 
must  be  believed,  does  not  apply  to  parties  testifying  in  their  own 
behalf.    Defendant  was  the  only  witness.    He  was  called  by  the 
plaintiff.    Judgment  reversed. 

Fowardv.  Harris,  80  Barb.  888  (1857,  opinion  by  W.  F.  Alles,  J)- 

Plaintiff^s  assignor  swore  to  one  state  of  facts,  and  defendant  in 
his  own  behalf  to  the  contrary.  Eeld^  that  judgment  for  the  pl«A' 
tiff  should  stand. 

Otherwise,  perhaps,  if  defendant  had  been  called  by  or  teiti- 
fled  at  the  instance  of  plaintiff. 

Elwood  «.  Western  Union  Tel.  Co.,  46  if.  T.  549  (1871,  opinion 
by  Rapallo,  J.). 

Plaintiff  sued  for  damages  sustained  in  paying  $10,000,  on- the 
faith  of  a  false  message,  negligently  sent  by  defendants.  Pl^in^^ 
having  shown  that  he  had  received  the  message  from  the  telegnp'^ 
office,  at  the  place  of  destination,  the  operator  at  the  station  wbeie 
it,  in  the  course  of  business,  must  have  come  from,  testified  that  no 
such  message  was  sent.  [It  was  suggested  that  the  wire  intenneoi- 
ate  was  cut.]  It  was  argued  that  the  receipt  of  the  message  mei^'T 
raised  a  presumption  that  it  had  been  sent,  and  that  this  presamp' 
tion  must  be  regarded  as  overcome  by  the  positive  testimony  to  the 
contrary.  The  telegraph  operators  having  a  motive  to  induce  them 
to  testify  as  they  did,--iS^,  that  it  was  for  the  jury  to  pass 
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the  weight  due  their  statementa.  (It  seems  too,  that  the  openito: 
testimoDj  was  not  ancquivocsl.]  "It  is  nndonbtedl;  the  gcnei 
role  that  where  unimpeached  witnesses  testify  distinctly  and  po 
tlTely  to  a  fact,  and  are  uncontradicted,  their  testimony  should 
credited  and  have  the  effect  of  oTcrcoming  a  mere  pTeaumptioD 
"But  the  rule  is  subject  to  many  qualifications." 

Burnett  B.  Harria,  50  Barb.  879  (1868,  opinion  by  Jobhbon,  J.) 

Each  party  awore  directly  against  the  other.  The  jury  credit 
defendant,  whose  testimony  does  not  seem  to  hare  been  corroborate 
The  qaestion  was  as  to  whether  a  payment  bad  been  made  by  d 
fendant  to  plaintiff,  and  their  evidence  would  seem  to  have  been  t 
only  evidence.  Held,  that  the  testimony  of  parties  ia  to  be  weighi 
by  the  same  rules  substaQtlally  as  that  of  others.  If  tliere  ia  ai 
difference,  it  is  only  that  the  testimony  of  parties  in  their  own  fav 
■bould  be  more  carefully  acrutinized.  But  thia  applies  to  bot 
Order  refusing  new  trial  alflrmed. 

Shearman  e.  Hart,  14  Aib.  Pr.  3S8  (N.  T.  Com.  PI.  J^.  T.  ISfl 
Hn/ros,  J.). 

Suit  for  an  injunction.  Defendant  hy  his  own  affidavit  clumi 
that  an  "understanding"  between  him  and  the  plaintiff  existed, 
to  the  disposition  of  certain  property,  then  in  defendant's  posseseio 
Plaintiff,  by  his  affidavit,  explicitly  denied  the  existence  of  thia  n 
derataoding.  Meld,  that  (the  understanding  being  act  np  aa  i 
affirmative  defense)  defendant  had  failed  to  establish  its  existence. 

Losee  e.  Morey,  57  Barb.  S61  (1865,  opinion  by  Bockes,  J.). 

Plaintiff  and  defendant  testified  to  diametrically  opposite  stat 
menta  of  what  purported  to  be  the  same  question  of  fact.  Both  we 
nnim peached.  Held,  that  without  corroboration  plaintiff  mu 
fail.     There  was,  however,  testimony  in  corroboration  of  his. 

Boyd  B.  Colt,  SO  Einc.  Fr.  884,  (1860,  Bup'm  Ot.,  opinion  by  Snr 
KBLASD,  J.). 

Plaintiff  swore  one  way,  and  defendant  directly  the  contrar 
Sid,  that  on  a  letter  introduced  by  defendant  in  evidence,  whii 
letter,  written  by  pluntiff  before  suit  brought,  contradicted  plaintif 
Bwom  testimony,  his  testimony  should  have  been  disregarded,  ai 
on  this  ground  judgment  was  reversed. 

Sanborn  t.  Babcock,  88  WU.  400  (1878). 

In  an  action  to  recover  money  alleged  to  have  been  paid  by  plai 
tiff  to  defendant  by  mistake,  upon  a  note,  in  excess  of  the  amou. 
dne  thereon,  pluntiff  testified  to  such  payment,  and  produced 
diary  containing  a  memorandum,  made  by  him  on  the  day  of  tl 
tranaactioa,  which  waa  in  accordance  with  hia  teatimony.    Defea 
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ant  testified  positively  to  the  contrary,  and  produced  the  note  with 
indorsements  made  thereon,  at  the  time,  in  accordance  with  his  tes- 
timony. Hdd^  that  as  there  was  no  preponderance  of  evidence  in 
plaintiff^s  favor,  he  could  not  recover. 

Beibert  e.  Erie  R.  R.  Co.,  49  Barb.  583  (1867,  opinion  by  £. 
Dabwin  Shith,  J.). 

Negligence.  PlaintifF  testified  that  he  heard  no  bell  or  whistle, 
before  he  was  struck  by  the  engine.  Another  witness  near  at  hand, 
testified  that  he  did  not  hear  a  bell. 

The  engineer  and  another  witness  testified  expressly  that  the  bet 
was  rung.    Verdict  for  plaintiff  set  aside,  and  new  trial  granted. 

Wilkins  «.  Earle,  44  K  T.  172,  183  (1870,  opinion  by  Lboxabd, 
Com.). 

The  mere  fact  that  plaLntifTs  evidence  was  contradicted  is  to 
any  fact  or  facts,  as  to  which  he  could  not  be  simply  mistaken,  wia 
not  conclusive  as  to  the  falsity  of  the  evidence  as  to  those  fscts. 
The  jury  might  have  believed  the  evidence,  though  contradicted. 

Phillips  e.  Benedict,  88  Barb.  655  (1861,  opinion  by  Clbrxe,  P.  J.)- 
Plsintift^s  affidavit  was  denied  by  defendant's  testimony,  but  the 
former  was  corroborated  by  the  testimony  of  an  indififerent  penon. 
The  court  say,  *^  we  cannot  hesitate  to  disregard  the  denial  of  the  Ut- 
ter. "    Order  denying  motion  to  discharge  an  order  of  arrest  affinned. 

Hutchinson  e.  Market  Bank  of  Troy,  48  Barb.  802  (1867,  Hoei- 
BOOH,  J.). 

Plaintiff  swore  positively  that  defendant  received  from  him  a  draft 
On  his  evidence  mainly  [there  are  said  to  be  corroboratoiy  circam- 
stances]  to  this  point,  and  to  the  effect  thisit  he  had  received  neither 
payment  nor  credit  for  it,  plaintiff  recovered  a  verdict.  Hdd^  thst  it 
should  not  be  disturb sd.  Defendant  did  not  explicitly  deny  the 
principal  fact. 

Smith  V.  Leland,  2  Ihter,  407  (1858,  opinion  by  PAnofi,  J.). 

A  plaintiff  is  always  bound  to  make  out  his  case  by  satisfsctoiy 
evidence ;  and  testimony  of  a  witness  who  was  interested  in  sToiding 
responsibility  for  the  very  transaction,  is  not  sufficient  against  proo' 
by  a  credible  witness  for  defendant  that  plaintiff^s  witness  bad  made 
a  contradictory  extra-judicial  statement. 

The  only  evidence  to  charge  the  defendant  in  this  case,  for  the 
price  of  the  goods  sued  for,  was  the  testimony  of  a  third  person  to 
whom  and  for  whose  use  the  goods  were  delivered,  to  the  effect  that 
defendant  had  told  her,  the  witness,  to  g6t  the  goods  and  have 
them  charged  to  him.  Evidence  of  her  declaration,  made  after  salt 
brought,  of  a  want  of  express  authority,  was  put  in.    There  were  eome 
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other  facts  given  in  erideace  that  affected  her  credibility.  HM,  that 
pUintiffhAdaotmade  out  his  case  bjaatiBfactoryeridence,  and  bo  the 
finding  was  set  aside  as  gainst  weight  of  evidence.  [The  general 
tenn  also  relied  upon  anottier  ground.] 

Carroll  v.  Charter  Oak  Ins.  Co.,  t  J».  <».  Afp.  J>eis.  318  (1868, 
opinion  b;  Hixlsb,  J.). 

B  testified  that  he  gave  certain  notice  to  defendant's  agent. 
Tbe  agent  testified  to  the  contrary.  The  judge  instnicted  the  jury, 
that  if  they  believed  notice  was  given  plaintiff  shonld  recover,  and 
that  B  conld  not  tmly  swear  to  the  notice,  nnleu  he  recollected  it: 
and  nnless  he  did  recollect  it,  he  bad  coinmitt«d  perjury  in  swearing 
tothefact.    Defendant  excepted.  Verdictforplaintiff.  BiU,noerr. 

Bee  further,  Lawrence  «.  Haxwell,  G8  Baih.  Oil;  Anderson 
Collins,  ft  AU.  783;  Johnson  e.  Wbidden,  83  M».  280;  State 
Oatea,  20  Mo.  400;  Reeves  n.  Foindezter,  8  Jinua,  808;  Pridgen 
Walker,  40  Ta.  IBS;  Jones e.  State,  46  Qeo.  163;  Willeyv.  OatUng, 
TO  S.  0.  410;  Mathilda  e.  Levy,  34  La.  Ann.  421;  Carver  o.  Lou- 
thain,  88  Ind.  530;  HcAJeer  o.  Horsey,  8S  Md.  480;  Jones  e.  M 
Lnskey,  10  Ala.  27;  Sullivan  «.  Collins,  18  Imea,  238;  Delvee 
Boudman,  20  loua,  44S. 

Aa  to  suspicion  of  perjury,  from  interest,  compare  Berckmans 
Beickmans,  17  IT.  J.  Bq.  4U;  aff'g  16  Id.  122  ;  and  The  Thames, 
UWaU.  106. 


SCHULTZE  V.  RODEWALD. 

IT.   T.  Bwpreme  Ct.,  First  DepartvierU;  Chami>eTSy 

October,  1876. 

Shau  Akswkk. 

A  motion,  once  denied,  cannot  be  renewed,  even  on  fresh  papen 

presenting  further  evidence,  without  leave. 
A  verified  answer  of  denial  should  not  be  stricken  out  as  sham, 
even  after  defendant,  on  examination  before  trial,  has  admittec 
what  the  answer  denies. 

Motion  to  Strike  out  an  answer  as  sham. 

In  January,  1881,  Henry  Shultze,  by  letter,  directet 
the  defendants  Henr  y  Rodewald  and  Franz  Kremelburg 
who  were  owing  him  12000,  in  caae  of  his  death  befor 
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its  payment,  to  pay  over  the  same  to  his  sister  Doia 
Schultze.  They  wrote  a  letter  in  answer,  admitting  an 
indebtedness  of  $2000,  and  promising  to  pay  it  as  soon 
as  they  could,  to  him,  or  in  case  of  lus  death,  to  his  said 
sister,  with  interest  at  six  per  cent,  from  the  first  of  that 
month,  to  the  date  of  payment. 

Henry  Schnltze  afterwards  transferred  and  delivered 
this  acceptance  for  the  value  of  love  and  affection,  to 
Dora  Schultze,  the  plaintiff.  He  afterwards  died.  Apart 
of  the  amount  due  on  the  acceptance  was  paid,  and  this 
action  was  brought  to  enforce  payment  of  the  balance. 

The  defendant  in  his  answer,  which  was  verified,  de- 
nied any  knowledge  or  information  sufficient  to  form  a 
belief  as  to  Henry  Schultze  having  transferred  said  ac- 
ceptance to  plaintiff,  as  alleged  in  the  complaint,  and 
added  a  general  denial.  Plaintiff  moved  to  strike  out 
the  answer  as  sham  ;  but  the  motion  was  denied  by 
Westbbook,  J.,  under  the  ruling  in  Thompson  «. 
Erie  R.  R.  Co.,  46  2!f.  T.  468,  without  leave  to  renew 
the  motion. 

Afterwards  the  defendant  was  examined  as  a  party 
before  trial,  pursuant  to  section  391  of  the  Code,  and  on 
the  elimination  admitted  the  truth  of  the  allegations  in 
the  complaint.  Plaintiff  thereupon  moved  again  to 
strike  out  the  answer  as  sham. 

Oeorge  W.  Van  Sicleny  for  the  motion. 
Oeorge  O.  Oenetj  opposed. 

Barrett,  J. — Judge  Westbrook  did  not  grant  leave 
to  renew  on  fresh  papers,  nor  has  the  plaintiff  moved 
for  leave  to  renew.  She  has  simply  moved  a  second  time 
on  fresh  papers  for  what  has  been  once  denied.  This 
cannot  be  done. 

Apart  from  that,  there  is  as  good  reason  to  deny  the 
motion  on  the  merits  now  as  there  was  before.  The  de- 
fendant is  entitled  to  have  his  examination  passed  npon 
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by  a  jury. .  Trae,  he  admits  what  he  seems  to  have  de- 
nied ;  but  in  view  of  the  court  of  appeals'  decisions  we 
cannot  make  a  precedent  for  striking  out  general  de- 
nials, whether  si)eGific  or  by  ignorance.  There  must  be 
common  law  evidence  before  a  jury.  Motion  denied, 
with  $10  costs. 

No  appeal  was  taken. 


LEUTZE  V.  BUTTERFTELD. 

[ReTening  deciflion  at  page  18  of  this  volume.] 

If.   T.   Common  Pleas ;   OeneraZ  Term^  Fehrxuiry^ 

1877. 

What  Oaubbs  xat  bb  Rbkoybd  to  Unitbd  Statbs  Cxboutt 

COUBT. 

Under  the  act  of  1875, — allowing  a  removal  of  causes  from  the  State 
courts  to  the  United  States  circuit  courts  in  certain  cases, — an 
action  in  which  there  is  a  controversy  between  citizens  of  different 
Statea  can  be  removed,  even  although,  by  reason  of  plaintiff  being 
an  assignee  of  one  who  was  a  citizen  of  the  same  State  as  defend- 
ant, the  United  States  court  could  not  have  taken  original  cogniz- 
ance of  the  action. 

Appeal  from  a  judgment. 

The  isucts  relative  to  the  proceedings  for  removal  are 
folly  stated  in  the  report  at  p.  18  of  this  vol. 

After  removal  was  denied,  the  pause  was  tried  by  a 
referee ;  the  proceedings  by  defendant  to  remove  the  ac 
tion  were  proved  on  the  trial,  and  an  exception  taken 
to  the  refusal  of  the  referee  to  find  that  this  court  had 
no  jurisdiction  in  the  premises.  Judgment  was  ren- 
dered for  plainti£F,  from  which  defendant  appealed. 
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John  Henry  Huil^  for  the  appellant. 

Edward  D.  McCarthy^  for  respondent. 

Labbemore,  J. — ^The  first  question  for  consideratioii 
is  necessarily  that  of  jurisdiction.  Is  this  court  the 
proper  tribunal  for  the  adjudication  of  the  rights  of  the 
parties  1  This  depends  upon  the  construction  given  to 
the  act  of  Congress  passed  March  3,  1876  ( TJ.  8.  Stat- 
vies  1875,  chap.  137),  entitled  "  An  Actto  determine  the 
jurisdiction  of  circuit  courts  of  the  United  States,  and  to 
regulate  the  removal  of  causes  from  state  courtc,  and  for 
other  purposes."  This  act  rei)eals  all  parts  of  forcing 
acts  inconsistent  with  or  repugnant  thereto ;  and  if  de- 
fendant has  complied  with  its  provisions,  then  the  \M 
of  this  action  by  the  referee,  and  all  proceedings  subse- 
quent thereto,  were  coram  rumjudice.  By  this  act  (§  1) 
the  circuit  court  is  given  original  cognizance  of  all  suits 
of  a  civil  nature  when  the  matter  in  dispute  exceeds  $500, 
in  which  there  shall  be  a  controversy  between  citizens  of 
different  States,  &c.  But  said  court  shall  not  have  cog- 
nizance of  any  suit  founded  on  contract  in  &vor  of  an 
assignee,  unless  such  suit  might  have  been  prosecuted  in 
said  court  if  no  assignment  had  been  made,  except  in 
cases  of  negotiable  paper.  Section  2  provides  that  any 
suit  of  a  civil  nature  at  law  or  in  equity  now  pending  or 
hereafter  brought  in  any  State  court,  when  the  matter  in 
dispute  exceeds  $500,  and  in  which  there  shall  be  a  con- 
troversy between  citizens  of  different  States,  may  be  re- 
moved by  either  party  into  the  circuit  court  of  the  Uni- 
ted States  for  the  proi)er  district.*  It  is  conceded  that 
plaintiff  could  not  have  commenced  this  action  in  the 
circuit  court,  for,  as  assignee  of  a  claim  other  than  n^ 
tiable  pai)er,  the  limitation  of  section  1  would  apply* 
and  the  court  could  not  have  cognizance  of  any  such 
suit.  Is  this  limitation  applicable  to  actions  sought  to 

*  See  the  section  stated  at  length  at  p.  22  of  this  toL 


ABBOTT'S    NEW   CASES.  869 

Leutze  v.  Butterfield. 

be  removed  from  the  State  courts  ?  The  learned  judge 
who  denied  the  application  for  removal  held  the  affirma- 
tive of  this  proposition  (1  Abbot fs  New  Cases ^  18). 

The  intention  of  the  Federal  Legislature  in  this  re- 
spect is  not  cl^rly  expressed  in  the  act  itself.  But  sec- 
tion 2  gives  a  defendant  the  right  to  remove  any  suit  with- 
out distinction  as  to  the  character  in  which  the  plaintiff 
ames,  except  that  the  parties  to  the  controversy  must  be 
citizens  of  different  States.  The  defendant  was  entitled 
as  a  matter  of  right  to  a  change  of  forum  (Stevens  v. 
Phoenix  Ins.  Co.,  41  N.  T.  149 ;  Holden  v.  Putnam  Fire 
Ins.  Co.,  46  N.  F.  1 ;  Ayres  v.  Western  R.  R.  Cor.,  45 
Id.  260 ;  Bell  v.  Dix,  49  Id.  232 ;  Kanouse  t>.  Martin, 
16  How.  U.  S.  198 ;  Gordon  x.  Longest,  16  Pet.  104) ; 
unless  such  right  is  controlled  by  the  limitation  above 
referred  to,  and  that  question  should  have  been  raised 
and  decided  in  the  circuit  court  (Bell  v.  Dix,  supra  ; 
Gaines  t).  Fuentes,  92  U.  S.  [2  Ott6\  10).*  It  involves 
the  construction  of  a  statute  of  the  United  States  as  to 
the  jurisdiction  of  a  Federal  court,  and  should  have 
been  referred  to  that  tribunal  for  adjudication.  De- 
fendant's application  met  all  the  requirements  of  the 
act  of  March  3,  1875,  and  a  stay  was  thus  imposed  upon 
all  further  proceedings  in  this  court.  The  defendant 
might  have  availed  himself  of  the  authority  and  direc- 
tion of  the  substituted  tribunal  at  an  earlier  stage  of 
the  action,  and  thus  have  avoided  the  expense  and  delay 
of  a  fruitless  litigation  ;  but  the  cases  above  cited  hold 
that  the  proceedings  in  this  court  are  not  a  waiver  to 
the  objection  to  jurisdiction. 

The  judgment  apx)ealed  from  should  be  reversed. 

Robinson,  J. — ^The  eleventh  section  of  the  judiciary 
act  of  Congress  passed  September  24th,  1789,  conferred 
original  jurisdiction  on  circuit  courts  of  all  suits  of  a 


*  See  p.  25  of  this  roU 
Vol.  L— 24 
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civil  nature,  where  the  matter  in  dispute  exclusive  of 
costs  exceeded  the  sum  or  value  of  $500,  and  an  alien 
was  a  party,  or  tlie  suit  was  between  a  citizen  of  the 
State  wherein  it  was  brought  and  a  citizen  of  another 
State,  provided  that  no  circuit  court  should  have  cog- 
nizance of  any  suit  to  recover  the  contents  of  any  prom- 
issory note  or  other  chose  in  action  in  favor  of  an  as- 
signee, unless  a  suit  might  have  been  prosecuted  in  such 
court  to  recover  the  said  contents  if  no  assignment  had 
been  made,  except  in  cases  of  foreign  bills  of  exchange. 
And  section  12  of  the  same  act  authorized  any  ac- 
tion commenced  in  any  State  court  against  an  alien  or 
citizen  of  another  State,  when  the  amount  in  dispute 
elusive  of  costs  exceeded  the  sum  or  value  of  $500, 
to  be  removed  by  the  defendant  to  the  circuit  court  in 
the  manner  there  provided. 

The  act  of  July  27,  1866  (14  Stat.  306),  extended 
this  privilege  of  removal,  in  certain  cases  as  to  aliens 
and  citizens  of  another  State  joined  as  defendants  with 
other  defendants  not  entitled  to  its  benefits ;  and  this 
privilege  was  further  extended  by  the  act  of  March  2^ 
1867,  under  other  certain  circumstances,  to  cases  where 
either  a  plaintiff  or  defendant  was  a  citizen  of  another 
State  than  that  of  the  other  party,  and  made  oath  that 
he  could  not  have  a  fair  trial  on  account  of  local  preju- 
dice or  influence.*  In  Bushnell  v.  Kennedy  (9  WqU. 
387),  the  supreme  court  of  the  United  States  held 
that  the  restriction  in  section  11  of  the  act  of  1789 
against  a  circuit  court  taking  cognizance  of  a  suit  insti- 
tuted on  behalf  of  an  assignee,  unless  it  might,  with- 
out such  assignment,  have  been  brought  therein  by  the 


*  Besides  these  are  the  following  acts  :  Revenae  Gaiues  Act 
(ISdd),  B.  8.  p.  115,  §  643;  Military  Arrests  (1S68),  and  CirU  Rights 
(1866),  B.  8.  p.  114,  §  641;  Internal  Revenue  Officers'  Cases  (1806), 
B.  8,  p.  115,  §  641 ;  Corporations  (1868),  R  8.  p.  114,  }  640;  Portri 
Officers  (1872)  B.  8.  p.  776,  §  8991. 
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assignor,  did  not  apply  to  a  case  removed  into  the  di- 
coit  court  by  a  defendant  who  was  an  alien  or  citizen 
of  another  State. 

In  Ayres  v.  Wesitem  R.  R  Co.  (45  If.  T.  264),  the 
conrt  of  appeals  recognized  the  same  principle,  that 
the  proviso  or  prohibition  of  section  11  not  being 
fonnd  in  section  12,  and  the  reason  for  it  not  existing, 
the  defendant's  right  of  removal  (the  other  circum- 
stances concurring)  was  complete.  In  Barclay  v.  Levee 
Commissioners,  1  Woods  (5  Circuit  R.)  254,  it  was  held 
that  the  provisions  of  the  act  of  1867,  for  the  removal 
of  causes  from  the  state  courts,  overrode  the  limitation 
in  section  11  of  the  act  of  1789, — declaring  that 
the  circuit  courts  should  not  have  cognizance  of  ac- 
tions on  choses  in  action  (except  foreign  bills  brought 
by  an  assignee),  unless  they  might  have  been  main- 
tained by  the  assignor,  if  no  assignment  had  been 

made. 

An  examination  of  the  act  of  Congress  of  March  8, 
1875,  which  presents  the  question  of  jurisdiction  raised 
by  the  defendant  in  this  case,  shows  that  the  first  sec- 
tion is  but  a  substantial  re-enactment  of  section  11 
of  the  act  of  1879,  as  above  recited,  and  has  refer- 
ence solely  to  cases  of  original  cognizance  by  circuit 
courte ;  and  that  section  2  is  in  principle  but  a  brief 
embodiment  of  the  right  of  removal  conferred  by  the 
act  of  1789,  1866  and  1867,  with  such  further  rights  in 
that  respect  as  the  constitution  justified  Congress  in 
conferring  upon  the  Federal  courts  in  resi)ect  to  a  con- 
troversy between  citizens  and  aliens  and  between  citizens 
of  different  States.  While  the  acts  of  1789  and  1866 
limited  such  right  of  removal  to  defendants,  that  of  1867 
also  conferred  it  ui)on  the  plaintiff  in  special  cases ; 
and  the  act  of  1875,  in  enacting  that  in  any  suit  of  a 
civil  nature  then  i)ending  or  thereafter  to  be  brought  in 
a  State  court,  in  which  there  was  a  controversy  between 
citizens  of  different  States,  either  party  might  remove  it 
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into  the  circuit  court  of  the  proper  district,  but  ex- 
tended within  constitutional  limits  the  right  conferred 
on  Congress  in  that  resi)ect  by  the  constitution.  The 
principles  decided  in  the  cases  above  referred  to  in  the 
United  States  court  and  in  our  court  of  appeals  are 
plainly  applicable  to  and  control  the  construction  of 
the  act  of  1875.  The  right  of  defendant  to  a  removal  of 
the  present  action  to  the  circuit  court  of  the  district 
seems  to  have  been  perfect,  although  the  suit  may  have 
been  one  by  the  plaintiff  as  assignee  of  a  chose  in  ac- 
tion in  respect  to  which  no  such  suit  could  have  been 
maintained  in  the  circuit  court  by  his  assignor  if  no 
assignment  had  been  made.  He  had  complied  with  all 
the  requirements  of  the  act  to  effect  such  removal,  and 
the  case  was  one  within  the  provisions  of  the  act 
Thereafter  all  proceedings  in  this  court  were  coram  non 
judice  (Pisk  v.  Union  Pacific  R.  R  Co.,  10  Ahh.  Ft. 
N.  8.  4J51 ;  Stevens  v.  PhcBuix  Fire  Ins.  Co.,  41 K.  f. 
149 ;  Holden  v.  Putnam  Fire  Ins.  Co.,  46  /(?.  1 ;  Taylor 
V.  Shew,  64  Id.  75). 

The  judgment  should  for  this  reason  be  reversed. 

Daly,  0.  J. — I  concur  in  the  construction  given  to 
the  act  of  1875,  and  that  the  judgment  should  be  re- 
versed. 

Judgment  reversed. 


MARVIN  V.  MARVIN. 

'.  T.  BfwprefiM  Ccvjrt^  Fourth  Department;  Specif 

Termy  1876. 

Pabtitiok. — ^MonoN  to  sb-ofsv. — Action  nr  Natubb  or  Bol  ov 

Rbyibw. 

After  compulflorj  partition  between  tenants  in  common,  one  of  tbeDt 
who  is  eyicted  from  land  allotted  to  him,  by  failure  of  the  common 
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title  aa  to  each  part,  haa  a  right  to  compenaatioii,  at  least  if  it  can 
be  made  oat  of  the  shares  allotted  to  the  others. 

Whether,  after  alienation  of  the  shares  of  others  a  personal  judgment 
for  compensation  could  be  had,  quay  f 

But  where  the  partition  was  very  intricate,  and  more  than  ten 
years  had  elapsed,  and  one  of  the  commissioners  was  dead,  and 
there  was  a  contest  as  to  whether  there  had  been  an  adverse  evic- 
tion, and  whether  the  copartitioners  had  not  parted  with  their 
shares, — Bdi,  that  the  court  should  not  relieve  on  motion ;  but 
leave  the  applicant  to  an  action  in  the  nature  of  a  bill  of  review.* 

Motion  to  open  judgment  in  partition. 

Gteoige  L.  Marvin  and  Elizabeth  S.  Ms  wife,  brought 
an  action  for  partition  of  lands,  against  Le  Grand  Mar- 
vin (co-heir  and  co-execator  with  Gteorge,  of  the  estate 
of  Sarah  L.  Marvin,  deceased)  and  nine  others ;  and  in 
1866,  had  judgment  for  partition  of  the  lands  between 
the  two  heirs.    See  11  Abb.  Pr.  N.  S.  102. 

Plaintiff  now  in  October,  1876,  moved  on  affidavits  to 
set  aside  the  judgment,  open  the  proceedings,  refer  back 
the  case  to  the  two  surviving  commissioners,  and  a  third 
commissioner  to  be  appointed  by  the  court  in  place  of 
one  deceased ;  and  to  have  the  action  of  the  commis- 
sioners under  the  former  commission  reviewed  and  re- 
examined, and  equality  of  partition  restored  by  a  re- 
partition. 

*  In  connection  with  this  subject,  see  also,  as  to  the  distinction 
between  motion  and  bill  of  review.  Fries  e.  Fries,  1  MacArthw^  291. 

Subsequently  discovered  mistake  as  a  ground  of  review.  Guedici 
9.  Boots,  42  Col.  450. 

As  to  the  relief  gpranted.    Lucas  e.  Peters,  45  Ind.  818. 

As  to  relief  to  strangers  and  purchasers, — see  Henderson  v.  Wal- 
hce,  72  K.  O.  451  ;  Bassett  e.  Lockard,  60  J22L  164 ;  Spray  «.  Rod- 
man, 48  Ind.  225;  CAshion  e.  Faina,  47  Mo.  188. 

As  to  the  consideration  given,  in  making  partition,  to  the  fact 
.  that  some  parcels  have  been  conveyed,— see  Warfielde.  Crane,  4  Abb. 
Ct.  App.  Dec  525. 

That  a  biU  does  not  lie  to  review  a  special  statutory  partition, — 
Nichols  e.  Nichols,  28  Vt.  228. 
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The  foundation  of  the  motion  was  that  since  the 
original  partition  was  made  and  the  judgment  entered, 
the  title  of  the  ancestress  to  one  of  the  parcels,  aU^ed 
to  be  worth  about  $12,000,  and  which  in  the  original 
partition  was  set  off  to  the  plaintiff  George  L.  Marm, 
had  faUed ;  and  that,  by  reason  of  such  &ilure  of  her 
title,  and  under  a  judgment  of  the  supreme  court,  the 
plaintiff,  the  present  applicant,  had  surrendered  and 
been  evicted  from  the  title  and  possession  of  that  parcel. 

Oeorge  L.  Marvin,  in  person,  and  John  0.  Strang, 
for  the  motion. — ^The  court  will  open  the  partition  in 
cases  like  this  to  restore  equality  of  partition  between 
the  coparceners.  Citing,  beside  authorities  noticed  in 
the  opinion :  Hone  v.  Van  Schaick,  7  Paige,  221 ;  Wit- 
ham  V.  Cutts,  4  OreerU.  31 ;  Sever  v.  Sever,  8  Mai9, 
132;  Viner,  Partitim,  PZ.  6  &  6;  1  Inst  174;  Cokt 
Idtt.  208 ;  Hamilton  v.  Elliott,  6  Serg.  &  Bawle,  375; 
Manning  v.  Horr,  18  Iowa,  117.  An  independent  snit 
would  come  right  down  to  this  same  x)oint,  viz :  the  ap- 
pointment of  commissioners  to  re-partition  this  property, 
i.  e.,  to  go  on  with  the  suit  now  x)ending  till  it  reaches  a 
conclusion  satisfactory  to  a  court  of  equity. 

Le  Or  and  Marvin,  in  person,  for  defendants. 

Talcott,  J.  [After  stating  the  facts] — ^The  funda- 
mental ground  of  this  motion  presents  a  question  whicli, 
so  far  as  I  have  been  able  to  discover,  is  entirely  noTd 
in  this  State. 

At  the  common  law  no  compulsory  partition  conld 
be  enforced,  except  in  the  case  of  coparceners ;  that  is  to 
say,  when  the  ancestor  died  seized  of  a  estate  of  inherit- 
ance, and  left  no  male  decendants,  but  only  female  iissue, 
in  which  case  the  land  descended  to  the  females  in  equal 
degree  as  ''  coparceners,"  each  being  seized  of  an  equal 
share,  by  a  tenancy,  the  substantial  equivalent  of  what 
is  now  known  as  tenancy  in  common ;  and  at  the  com- 
mon law  partition  could  be  compelled  between  such  co* 
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parceners  by  the  ancient  writ  de  partitione  fadenda  ; 
and  it  resulted,  from  the  fact  that  sach  partition  was 
eompulsoryy  that  at  common  law, — ^and  upon  principles 
manifestly  equitable  and  just,  upon  a  compulsory  par- 
tition in  such  a  case, — ^a  warranty  from  each  coparcener 
to  the  other  was  attached  or  implied*  In  fact,  under 
the  common  law,  that  coparcener  who  was  deprived  of 
her  purparty, — t.  6.,  the  share  set  oflf  to  her, — ^by  the 
failure  of  llie  ancestor's  title,  or  any  part  thereof, 
might  re-enter  upon  the  lands  set  off  to  her  sister,  and 
thus  annul  and  set  aside  the  whole  {partition ;  or  might 
^^deraign  the  warranty  paramount ;  ^'  that  is,  call  upon 
her  coparceners  to  assist  her  in  vouching  the  warrantor 
of  the  ancestor  as  to  the  premises  adversely  claimed, 
and,  if  this  failed  to  produce  restitution,  have  compen- 
sation from  the  other  lands  which  had  been  set  off  to 
her  coparceners  by  the  partition.  And  much  curious 
and  abstruse  learning  was,  by  the  ancient  common  law, 
devoted  to  partition  between  coparceners  and  its  in- 
cidents and  consequences.  A  careful  review  of  the 
common  law  relating  to  this  subject  may  be  found  in 
AUnatt  on  Fart  (6  Law  Lib.  p.  156,  &c.) ;  and  see 
jRawle  on  Cov.  473,  474,  475,  477;  and  Freem.  on 
Cotm.  &  Fart  (§§  633,  534). 

In  the  thirty-first  year  of  the  reign  of  Henry  VIIL 
(chap.  1),  was  passed  an  act  of  Parliament,  whereby  the 
right  of  compulsory  partition  was,  for  the  first  time,  ex- 
tended to  joint  tenants  and  tenants  in  common ;  and 
by  that  act  it  was  enacted  as  follows :  ^'  Provided,  al- 
ways, and  be  it  enacted,  that  every  of  the  said  joint 
tenants,  or  tenants  in  common,  and  their  heirs,  after 
such  partition  made,  shall  and  may  have  the  aid  of  the 
other,  or  their  heirs,  to  the  intent  to  deraign  the  war- 
ranty paramount,  and  to  recover,  for  the  rate  as  is  used 
between  coparceners  after  partition  made  by  order  of 
the  common  law,  any  thing  in  this  act  to  the  contrary 
notwithstanding." 
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This,  though  a  new  statutory  provision,  was  a  leoQg- 
nition  of  the  principle  of  the  common  law  that  a  war- 
ranty attached  to  a  compulsory  partition ;  although  the 
condition  by  which  the  original  {partition  might  be 
altogether  avoided  by  that  cotenant  who  had  been  de- 
prived of  Ms  share  by  title  paramount  was  not  enacted ; 
and  so  in  England  it  was  held  that  the  condition  of 
avoiding  the  partition  by  re-entry  in  case  of  the  success- 
ful  establishment  of  an  adverse  title  i)aramount)  did  not 
exist  in  the  case  of  joint  tenants  or  tenants  in  common. 

The  just  and  equitable  rule,  that  one  tenant  in  com- 
mon, who  has  been  evicted  from  the  share  set  off  to  him 
by  a  compulsory  partition,  may  have  equitable  compen- 
sation from  his  cotenant  whose  share  still  remains  to 
him,  where  the  eviction  was  in  consequence  of  a  &ilaie 
of  a  portion  of  the  title  which  was  partitioned,  semnsto 
have  been  considered  and  adopted  as  a  i>art  of  the  com- 
mon law  brought  with  them  by  the  colonists  of  this 
country,  and  has  been  recognized  and  enforced  in  many 
of  the  States  as  applicable  to  tenancies  in  common 
(Hawle  on  Cov.  477) ;  and  sometimes  without  recognizing 
tke  fact  that  the  right,  so  far  as  tenants  in  conunon  are 
concerned,  was  conferred  by  the  statute  of  Henry  Vlll. 

Thus,  in  Feather  v.  Strohoecker  (3  Pen.  A  Watts^ 
Pa.  505),  It  was  held  that  every  i)artition  implies  not 
only  a  warranty  at  the  election  of  the  party,  but  a  con- 
dition entire,  the  breach  of  which  gives  an  entry  into 
the  whole.  And  in  Bugan  v.  Hollins  (4  Md.  Ch.  139, 
147),  it  is  stated  that  ^^  at  common  law  it  is  well  settled, 
that  upon  a  partition  between  coparceners  there  is  an 
implied  warranty  that  if  either  loses  any  of  his  share 
by  eviction  on  account  of  defect  in  the  title  in  the  an- 
cestor, the  party  evicted  may  enter  upon  the  others 
and  defeat  the  pEurtition,  or  by  proper  proceedings  may 
obtain  recompense  for  the  jiart  lost  ;'*  and  this  Tvas  as- 
sumed to  be  the  law  applicable  to  tenants  in  common. 
In  fact,  by  the  abrogation  of  the  rights  conferred  by 
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priTnogeniture,  the  estate  of  heirs  at  law  in  this  conn- 
try  is,  in  substance,  analogous  to  the  estate  of  coparce- 
ners at  the  common  law. 

Where  estates  descended  to  all  the  children  equally, 
there  is  no  substantial  difference  between  coparceners 
and  tenants  in  common,  and  the  technical  distinction 
between  coparceny  and  estates  in  common  may  be  con- 
sidered as  essentially  extinguished  in  the  United  States 
(4  KefU,  367). 

In  Walker  v.  Hall  (15  Ohio  St.  355),  which  was  a 
decree  in  a  proceeding  originally  commenced  for  the 
assignment  of  dower,  it  wbs  decreed  that  the  coparti- 
tioners  should  recompense  Mrs.  HaU,  one  of  the  parti- 
tioners,  for  her  loss  of  the  equal  proportion  of  the  es- 
tate. And  in  Sawyers  u.  Cator  (8  Humph.  266),  it 
was  held  that  there  is  an  implied  warranty  between  the 
parties  to  a  compulsory  i)artition,  and  in  case  of  evic- 
tion by  i)aramount  title,  a  right  to  have  compensation 
from  each  other  for  the  loss  sustained. 

I  am,  therefore,  of  the  opinion  that  in  case  of  a 
compulsory  partition  between  tenants  in  common  and 
the  failure  of  title  to  a  portion  of  the  land  partitioned 
by  a  defect  in  the  common  title,  and  eviction  from  such 
portion,  the  party  so  evicted  has  a  right  to  be  compen- 
sated for  the  loss  occasioned  by  the  eviction,  out  of  the 
other  lands ;  and  x>erhaps,  in  case  of  a  failure  of  the 
other  lands  by  reason  of  alienation  by  the  copartition- 
ers  leaving  the  remaining  partitioned  lands  insufficient, 
— ^to  a  i)ecuniary  comi)ensation  from  the  proceeds  of 
the  alienated  lands,  which  may  result  in  a  personal  de- 
cree. 

Probably  in  a  case  where  the  partition  was  recent, 
and  no  change  had  occurred  by  which  the  valuo  of  the 
lands  i)artitioned  was  materially  affected,  and  there 
were  no  other  claims  or  equities  between  the  jyarties 
which  ought  to  be  examined  or  adjusted,  the  proper 
remedy  might  be  by  a  motion  to  set  aside  the  judgment 
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in  partition,  and  to  have  a  new  jxartition,  restoring 
eqnality  of  partition  in  view  of  the  new  facts,  as  in  the 
case  of  Bridges  v.  Howard  (briefly  reported  and  with- 
out any  reasons  in  18  lowaj  116).  In  that  case  the  par- 
tition was  made  in  1863.  A  mortgage  of  the  ancestor, 
on  part  of  the  premises,  to  the  school  fond  commis- 
sioner, was  afterwards  discovered.  This  mortgage  was 
foreclosed,  and  the  lanJ  sold  ip  October,  1863.  The  co- 
partitioner,  whose  title  had  been  defeated  by  the  fore- 
closure, i)etitioned,  at  the  March  term,  1864,  to  set  the 
partition  aside,  and  have  a  new  partition  made.  And 
this  was  ordered.  It  did  not  api)ear,  nor  was  itclaimedf 
that  the  title  or  circumstances  had,  in  any  manner, 
changed ;  and,  so  far  as  appears,  nothing  was  InTolved 
except  the  mere  question  whether  the  judgment  in  par- 
tition could  be  set  aside  for  the  purpose  of  restoring 
equality  of  partition,  where  one  of  the  copartitioners 
had  been  evicted  by  title  paramount,  from  a  portion  of 
the  premises  held  under  the  common  title. 

A  final  judgment  in  partition  is  not  more  exempt 
from  the  interference  and  control  of  courts  of  equity 
than  are  final  judgments  and  decrees  in  other  cases. 
Hence,  such  a  mistake  of  facts,  or  such  an  accident  as 
would  authorize  a  court  of  equity  to  enjoin  or  set  aside 
an  ordinary  judgmeuit,  would  justify  setting  aside  or 
correcting  a  judgment  or  decree  in  partition  {Freem.  on 
Coten.  and  Part.  §  534).  And  in  a  proper  case,  where 
no  extrinsic  circumstances  were  to  be  considered,  doubt- 
less a  remedy  by  motion  might  be  adopted. 

But  in  the  case  now  at  bar  there  seem  to  be  various 
objections  to  this  summary  mode  of  relief.  The  judg- 
ment in  partition  was  entered  more  than  ten  years  ago, 
and  the  parties  then  entered  into  the  possession  and  the 
pernancy  of  the  rents,  issues*  and  profits  of  the  various 
premises  to  them  respectively  set  oflf  in  severalty.  The 
partition  involved  many  distinct  parcels  of  laiid,  dif- 
ferently situated  and  of  different  values,  and  many 
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parcels  of  the  land  divided  were  subject  to  known  in- 
cumbrances. The  commissioners  were  authorized,  by 
the  commission  api)ointing  them,  to  cause  surveys  to  be 
made  of  the  several  i)arcels,  and  were  required,  in  mak- 
ing the  i)artition,  to  have  regard  to  the  liens  and  incum- 
brances thereon  by  taxes,  tax  sales  and  mortgages,  which 
were  set  forth  in  the  report  of  the  referee,  and  were  also 
required  and  directed,  in  making  said  partition,  to  have 
regard  to  the  leases  of  certain  portions  of  the  property 
which  were  made  by  the  mother  of  the  copartitioners 
in  her  lifetime,  and  which  were  particularly  described 
in  the  report  of  the  referee.  The  partition  was  a  long 
and  intricate  proceeding,  and  involved,  to  a  great  extent, 
the  judgment  and  discretion  of  the  commissioners,  one 
of  whom  is  now  dead. 

The  defendant  Le  Grand  Marvin  seems  to  claim,  in 
his  opposing  affidavits,  that  the  failure  of  the  title  to 
the  land  from  which  Gteoige  has  been  evicted,  was  caused 
by  the  improper  conduct  of  Greorge  himself ;  that,  in 
fact,  he  was  not  evicted,  and  did  not  surrender  the  prem- 
ises, by  force  of  or  in  consequence  of  the  judgment  of 
the  supreme  court,  but  that  the  surrender  was  under 
and  by  virtue  of  a  compromise,  involving  various  other 
considerations,  out  of  which  he  claims  that  certain  equi- 
ties resulted  to  him,  Le  Grand,  which  should  be  consid- 
ered in  arriving  at  the  measure  of  a  just  compensation 
for  the  land  lost.  And  finally,  as  I  imderstand  the 
somewhat  obscure  expressions  contained  in  his  affidavits, 
he  claims  that  aU  the  land  which  was  set  off  to  him  has 
passed  beyond  his  possession,  or  control, — ^portions  by 
foreclosures  of  the  previous  incumbrances,  and  the  resi- 
due  by  various  alienations. 

The  plaintifi  was  understood  to  claim,  that  the  state- 
ment of  Le  Grand  with  regard  to  the  fact  that  the 
property  has  passed  beyond  his  control,  is  untrue,  and 
to  insist  that  the  whole,  or  some  portions  of  the  proi)erty 
so  claimed  to  have  been  alienated,  are,  in  f^t,  held 
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upon  some  trust  for  the  benefit  of  Le  Grand  hhnaelf. 
All  these  facts,  I  think,  afford  a  sufficient  reason  for 
denying  summary  relief  by  a  motion  in  the  original 
partition  suit,  and  show  that  the  various  questioBS 
likely  to  arise  should  be  presented  and  passed  upon  in 
a  more  formal  manner,  especially  if  the  rights  of  third 
parties  appear  to  have  intervened,  and  their  titles  are 
to  be  brought  in  question*  It  seems  to  me  that  an  ac- 
tion, somewhat  in  the  nature  of  a  bUL  of  review,  would 
be  the  proper  remedy.  In  such  a  suit  the  further  alien- 
ation of  the  property  partitioned  to  Le  Grand  might, 
if  necessary,  be  restrained  by  a  notice  of  lis  pendeM, 
or  an  injunction  order.  In  the  case  of  Dugan  v.  HoUins 
(supra),  which  was  a  suit  in  equity,  where  soma  prop- 
erty remained  to  be  distributed,  the  court  ordered  that  no 
further  distribution  should  be  made  until  payment  of  the 
sum  equitably  required  to  equalize  the  partition.  And 
in  the  case  of  Sawyers  t>.  Cator  {supra),  the  court 
says,  in  substance:  "The  remedy  is  by  bill  in  chan- 
cery, either  by  setting  aside  the  partition  as  being 
founded  in  mistake,  if  it  can  be  done  without  injnstioe, 
and  if  not,  then  by  a  decree  of  pecuniary  compensa- 
tion." The  case  was  a  bill  in  equity,  filed  for  contri- 
bution to  restore  equality  after  an  eviction.  An  action 
would  be  essentially  in  the  nature  of  a  bill  of  review, 
and  after  examining  and  disposing  of  all  questions, 
whether  of  fact  or  law,  bearing  upon  the  equitable 
rights  of  the  parties,  a  decree  might  be  made  for  a  re- 
partition, if  the  situation  of  the  premises  should  be 
such  as  to  render  that  course  practicable  without  in- 
justice ;  if  not,  then  such  other  equitable  relief  might 
be  given  as  the  situation  of  the  parties  and  property 
might  seem  to  require  (see  Dacre  v.  Gorges,  2  Sim.  i 
St.  456). 

Entertaining  the  view,  therefore,  that  the  plaintiff 
probably  has  an  equitable  right  to  recompense  for  the 
property  he  has  lost  by  reason  of  the  paramount  title, 
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I  am  of  the  opinion  that,  at  all  events,  in  this  case,  the 
remedy  is  to  be  songht,  not  by  motion  in  the  partition 
suit,  bnt  by  a  new  action.  The  motion  mnst,  there- 
fore, be  denied,  without  prejudice  to  any  action  to  be 
hereafter  instituted  to  obtain  relief  in  the  premises. 
As  it  is  a  new  question,  no  costs  are  allowed  to  either 
party  on  the  motion. 

The  order  to  be  entered  is  : 

Motion  denied  without  costs  to  either  party,  and 
without  prejudice  to  any  suit  to  be  instituted  by  the 
plaintiffs,  or  either  of  them,  or  their  heirs,  to  obtain 
relief  in  consequence  of  a  failure  of  title  to  a  part  of 
the  land  set  off  to  the  plaintiffs,  or  any  of  them,  by 
partition  in  this  suit. 

The  decision  was  acquiesced  in,  and  an  action  was 
brought. 


MUTUAL  MPE   INSURANCE  CO.  v.  DAKE. 

jr.  T.  Supreme  Court,  Fov/rth  Bepartmervt ;  Special 

Term,  June,  1876. 

BXCOBDIKG    DSEDB. — ^NOTICB. — OmISSIOK  FBOM  InBEX. 

Under  the  New  York  recording  acta  the  index  is  not  an  essential  part 
of  the  record  for  the  purposes  of  notice;  and  a  mortgage  duly 
recorded,  though  not  indexed,  is  constructive  notice,  even  against 
a  homafidb  purchaser  or  mortgagee  who  dealt  on  the  faith  of  find- 
ing no  incumbrance  in  the  index. 

The  holder  of  such  unindexed  mortgage  is  a  necessary  party  to  a  fore- 
closure of  a  duly  recorded  and  indexed  prior  mortgage. 

A  foreclosure  of  a  duly  recorded  prior  mortgage  without  making  the 
holder  of  such  unindexed  mortgage  a  party,  is  as  to  him  void, 
and  on  foreclosure  by  the  latter  of  his  mortgage  the  plaintiff  in 
the  former  foreclosure  is  not  entitled  of  right  to  priority  for  his 
costs. 


382  ABBOTT'S    NEW   CASES. 

Katnal  Life  Lib.  Co.  v.  Dake, 

Trial  by  the  conrt. 

■ 

The  Mntaal  Life  Insoranoe  Comi)any  of  New  York, 
brought  this  action  against  Jabez  W.  Dake,  William 
Teeple  and  others,  to  foreclose  a  mortgage,  which  Tvas 
executed  by  the  defendants,  Teeple  and  his  wife,  to 
the  plalntifEs,  on  the  4th  of  June,  1870,  upon  lands  in 
Livingston  county,  to  secure  the  payment  of  the  sum 
of  $2,000,  with  interest.  On  the  7th  of  December, 
1870,  the  plaintiffs  left  the  mortgage  at  the  office  of 
the  clerk  of  Livingston  county,  for  record,  and  paid 
the  fees  for  recording  it.  On  the  same  day,  the  clerk 
duly  transcribed  the  mortgage,  in  full,  in  the  proper 
record  book  in  his  office,  and  indorsed  on  it  his  cer- 
tificate of  recording,  in  due  form,  and  returned  the 
mortgage,  so  indorsed,  to  the  plaintiffs.  The  clerk 
omitted,  however,  by  mistake,  to  index  the  mortgage, 
and  the  plaintiffs  were  ignorant  of  the  omission  until 
September,  1875,  when  the  omission  having  been  dis- 
covered, the  mortgage  was  indexed  by  the  clerk. 

The  defendant,  Jabez  W.  Dake,  is  the  assignee  of 
two  mortgages  executed  by  Teeple,  on  the  same  prem- 
ises, one  prior  to  the  plaintiff's  mortgage,  dated  April 
6,  1868,  for  $600,  and  interest,  given  to  one  Nichols ; 
the  other,  executed  to  one  Baity,  on  the  14th  of  March, 
1874,  duly  recorded  and  indexed  on  that  day,  and  as- 
signed by  Baity  to  Dake,  on  the  10th  of  March,  1876. 
The  mortgage  to  Baity  was  given  to  secure  the  pay- 
ment of  the  sum  of  $1,400,  loaned  by  Baity  to  Teeple 
at  the  time  of  the  execution  of  the  mortgage.  Brfore 
making  the  loan,  and  in  view  of  it,  Baity  procured 
from  the  clerk  a  certificate  of  search  as  to  the  title  to 
the  premises  and  incumbrances  thereon.  The  certifi- 
cate did  not  show  the  existence  of  the  plaintiff's  mort- 
gage, and  Baity  had  no  actual  notice  or  knowledge  of 
it  till  after  he  assigned  his  mortgage  to  Dake.  The 
assignment  to  Dake  was  for  a  valuable  consideration, 
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and  was  duly  recorded  on  16th  of  March,  1876.  Be- 
fore taking  it,  Dake  saw  the  certificate  of  search  which 
Baity  had,  and  also  procured  for  himself  a  certificate 
of  search  from  the  clerk,  which,  as  well  as  the  one  in 
Baity' s  hands,  did  not  show  the  existence  of  the  plain- 
tiff's mortgage,  and  Dake  had  no  actual  notice  or 
knowledge  of  such  mortgage,  till  the  6th  of  December, 
1875. 

On  the  21st  of  June,  1875,  Dake,  by  action  in  this 
court,  obtained  a  judgment  of  foreclosure  and  sale  on 
the  Nichols  mortgage,  for  the  sum  of  $734.65,  princi- 
pal and  interest,  and  $202.93  costs.  On  the  same  day, 
in  a  separate  action,  he  entered  a  similar  judgment  on 
the  Baity  mortgage,  for  $1,476.20  principal  and  inter- 
est, and  $176.63  costs.  By  reason  of  Dake's  want 
of  knowledge  of  the  mortgage  when  he  commenced 
those  actions,  the  plaintiffs  were  not  made  parties  to 
either  of  them.  Pursuant  to  the  judgment  in  the  lat- 
ter suit,  the  premises  were  sold  on  the  1st  of  Decem- 
ber, 1875,  and  were  struck  off  to  the  defendant  Dake, 
for  the  sum  of  $2,830  subject  to  the  judgment  obtained 
by  him  on  the  Nichols  mortgage.  Having  heard  of 
the  plaintiffs'  mortgage,  a  few  days  after  the  sale, 
Dake  did  not  take  a  deed,  and  has  not  proceeded  in 
the  action  since  the  sale. 

The  plaintiffs  allege  that  the  lien  of  the  Baity 
mortgage  accrued  subsequently  to  the  lien  of  their 
own ;  they  admit  that  the  lien  of  the  Nichols  mort- 
gage is  superior  to  theirs,  and  they  insist  that  as  they 
were  not  made  parties  to  either  of  the  foreclosure  suits, 
those  mortgages  are  unforeclosed  as  to  them. 

They  demand  a  judgment  of  foreclosure  and  sale 
upon  their  mortgage,  and  that  the  proceeds  be  applied 
first  to  the  payment  of  the  amount  due  upon  the 
Nichols  mortgage,  with  the  costs  of  the  foreclosure 
thereof,  and  next  to  the  i)ayment  of  the  amount  due 
upon  the  plaintiffs'  mortgage  and  costs  of  this  suit^ 
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80  &r  as  they  will  pay  the  same,  and  that  Teeple  be 
adjudged  to  pay  any  deficiency. 

The  defendant  Dake  insists  that  the  omission  to 
index  the  plaintiff's  mortgage  rendered  the  record  a 
nullity  as  a  notice  of  the  plaintiffs'  lien,  and  that 
thereby,  the  plaintiffs  failed  to  acquire  a  lien  as  against 
the  Baity  mortgage,  and  that  the  latter  is  entitled  to 
priority. 

D.  (7.  Rohinsov^  for  the  plaintiffs. 

H.  M.  DaJce^  for  the  defendant. 

James  C.  Smith,  J.  [After  stating  the  above  facts.] 
— ^The  claim  of  the  defendant,  just  above  stated,  pre- 
sents the  principal  question,  if  not  the  only  one,  in 
the  case.  It  is  a  very  imx>ortant  question,  not  only  to 
the  parties,  but  to  all  persons  who  may  have  occasion 
to  record  conveyances  in  the  clerk's  office,  or  to  search 
for  conveyances  recorded  by  others.  It  is  not  a  Uttle 
surprising  to  find  that  a  question  so  likely  to  come  np 
frequently  has  not  arisen  in  any  reported  case  in  this 
State.  I  supi)Ose  the  usual  practice  in  searching  the 
records  in  the  clerk's  office,  is  to  consult  the  index, 
and  to  rely  upon  it.  That  is  obvivously  the  most  con- 
venient way ;  and  if  the  index  is  full  and  accurate,  it 
saves  the  necessity  of  going  through  the  records  them- 
selves. But  if  the  index  is  imperfect,  and.  misleads 
the  searcher,  as  appears  to  have  been  the  case  here, 
who  is  to  suffer — ^the  parly  who  duly  transcribed  his 
mortgage  in  the  record  buok,  or  the  party  who,  rely- 
ing on  the  index,  omitted  to  look  at  the  record  %  The 
question  is  to  be  answered  by  determining  whether 
the  index  is  an  essential  part  of  the  record — that  is  to 
say,  whether  it  is  necessary  to  the  completeness  and 
efficiency  of  the  record  as  a  notice  to  after  pnrchasera. 

Whatever  is  essential  to  the  validity  of  the  record 
as  a  notice,  is  made  so  by  positive  law,  and  a  solntion 
of  the  question  is  to  be  found  in  an  examination  of  the 
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statutes  bearing  upon  it.  The  recording  act  now  in 
force  in  this  State  is  a  x)art  of  the  revised  statutes  as 
originally  adopted  (1  H.  S.  756,  part  2,  ch.  3).  It  is 
contained  in  a  chapter  entitled,  "Of  the  proof  and 
recording  of  conveyances  of  real  estate,  and  the  can- 
celling of  mortgages."  Its  provisions  have  the  effect 
to  make  every  conveyance  of  real  estate,  which  is  not 
recorded  as  therein  prescribed,  void  as  against  any 
subsequent  purchaser,  in  good  faith,  and  for  a  valuable 
consideration,  whose  conveyance  shall  be  first  duly 
recorded  (§  1).  The  provisions  resi)ecting  the  manner 
of  recording  are,  in  substance,  as  follows  :  The  clerk  is 
to  provide  one  set  of  books  for  deeds,  and  another  for 
mortgages  (§  2).  To  entitle  any  conveyance  to  be  re« 
corded,  it  shall  be  acknowledged  as  prescribed  in  the 
act  (§  4  et  seg.). 

Section  24  provides  that  "  every  conveyance  entitled 
by  law  to  be  recorded,  shall  be  recorded  in  the  order, 
and  as  of  the  time,  when  the  same  shall  be  delivered  to- 
the  clerk  for  that  purpose,  and  shall  be  considered  as 
recorded,  from  the  time  of  such  delivery."  Section  25 
directs  that  "  the  recording  officer  shall  make  an  entry 
in  the  record  immediately  after  the  copy  of  every  con- 
veyance recorded,  specifying  the  time  of  the  day, 
month  and  year,  when  the  said  conveyance  was  re- 
corded, and  shall  indorse  upon  every  conveyance 
recorded  by  him,  a  certificate,  stating  the  time  as 
aforesaid,  when,  and  the  book  and  page  where,  the* 
same  was  recorded. ' '  The  term  '  *  conveyance,  * '  as  used 
in  the  chapter,  includes  a  mortgage  (§  38). 

The  general  policy  of  these  provisions  prevailed' 
from  an  early  day,  anterior  to  the  American  revolution, 
and  was  continued  by  successive  enactments  under  the 
colonial  and  State  governments  of  New  York,  down  to- 
the  time  of  the  adoption  of  the  revised  statutes  (  Van 
SchaacVs  ed.  of  Laws  of  If.  F.,  324 ;  Const  of  1777, 
§  36 ;  Laws  qf  1788,  o.  45,  Jones  &  Variolas  ed.  vol.. 
Vol.  L— S» 
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2,  p.  266  ;   R.  L.of  1801  [1  Kent  A  RadcUffe  €d.\  p. 
480 ;  1  i2.  L.  [1813],  p.  372). 

The  policy  of  this  legislation  is  to  be  found  at  a  still 
earlier  day  in  the  English  statute  of  7th  Anne,  c.  20, 
which  pronded  a  local  registry  for  the  county  of  Mid- 
dlesex. The  object  of  that  statute  was  very  explidfly 
stated  in  the  preamble,  thus:  "Whereas  by  the  diff- 
erent and  secret  way  of  conveying  lands,'*  &c.,  "snch 
as  are  ill-disposed  have  it  in  their  power  to  commit 
frauds,  and  frequently  do  so  by  means  whereof  sevend 
persons  .  .  .  have  been  undone  in  their  purchases  and 
mortgages,  by  prior  and  secret  conveyances  and  fraudu- 
lent incumbrances, ' '  &c.  The  provision  which  that  early 
statute  made  to  prevent  the  frauds  against  which  it 
was  aimed,  was  to  require  a  "memorial"  of  every  con- 
veyance to  be  registered  in  the  manner  directed  by  the 
act.  The  New  York  statute  of  1788  also  provided  for 
a  registry.  The  register  was  to  show  the  names  of  the 
mortgagors  and  mortgagees,  the  dates  of  the  respectlTe 
mortgages,  the  mortgage  money,  the  time  or  times 
when  payable,  the  description  and  boundaries  of  the 
lands  mortgaged,  and  the  time  when  such  mortgages  were 
■registered  or  recorded ;  to  which  waster,  all  persons 
"Whomsoever,  at  proper  seasons,  were  to  have  recourse  and 
•search,  and  the  clerk  was  allowed  a  fee  for  every  entry 
fin  the  register,  and  a  fee  for  every  search  {Laws  (/1788, 
'  c.  45,  §  1).  The  act  of  1801  was  substantially  the  same  as 
that  of  1788.  So,  also,  was  the  act  of  1813,  except  that 
it  required  the  clerk,  when  registering  a  mortgage,  also 
to  record  at  length  the  special  power  of  sale,  if  any  was 
contained  therein.  So  far  the  legislation  on  the  subject 
provided  that  mortgages  should  be  registered,although, 
for  a  portion  of  the  same  time,  at  least,  deeds  were  re- 
quired to  be  recorded  at  length. 

In  1822  an  act  was  jxossed  providing  for  the  record- 
ing of  mortgages  at  full  length,  in  the  order,  and  as  of 
the  time  when  the  same  should  be  delivered  to  any 
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clerk  for  that  purpose  {Laws  of  1822,  c.  246).  It  pro- 
vided that  every  mortgage  should  be  considered  as 
recorded  from  the  time  it  should  be  so  delivered  (§  1), 
and  that  the  mortgage  first  recorded  as  aforesaid 
should  have  preference  according  to  the  time  of  record- 
ing (§  2).  In  1823,  the  legislature  provided  that  ^'  every 
deed,  conveyance  or  other  writing"  aflfecting  the  title 
to  real  estate,  except  contracts  for  lands  or  leases  for  a 
term  less  than  three  years,  should  be  recorded  {Laws 
0/1823,  c.  263,  §§1,2,5). 

The  last  two  acts  seem  to  have  remained  in  force 
until  the  revised  statutes  took  effect,  and  to  have  been 
substantially  incorporated  in  them.  It  is  to  be  observed 
that  none  of  the  acts  abova  cited,  whether  providing 
for  a  record  in  full  or  a  registry,  required  an  index. 

The  earliest  statute  in  this  State,  which  I  have  seen, 
authorizing  or  requiring  clerks  to  make  indices  of 
records,  was  i>assed  in  1826.  It  required  them  to  make 
general  indices  in  separate  books,  of  all  deeds  and 
mortgages  recorded  or  registered  in  their  respective 
offices,  whenever  directed  by  the  court  of  common 
pleas,  and  it  provided  that  when  the  indices  should  be 
completed,  the  clerks  should  be  paid  by  the  boards  of 
supervisors  {Laws  of  1826,  c.  313,  p.  359).  It  seems  from 
the  language  of  the  proviso  at  the  end  of  the  act,  that 
in  some  counties  such  indices  had  been  theretofore  in 
use,  but  they  were  probably  gotten  up  by  the  clerks 
in  those  counties,  at  their  own  exi)ense,  for  their  con- 
venience, as  there  does  not  appear  to  have  been  any 
legislation  authorizing  them  berore  that  time.  In  the 
next  year  the  act  of  1826  was^mended  by  providing 
further  compensation  to  the  clerks  for  making  the  gen- 
eral indices  {Laws  of  1827,  c.  204,  §  3).  The  act  of 
1826,  as  amended  in  1827,  is  yet  in  force  (People  v. 
Supervisors  of  Dutchess,  24  Wend.  181,  per  Bronson, 
J.,  p.  183 ;  Laws  q/^1843,  c.  199,  p.  253),  except  so  far 
as  it  was  superseded  by  the  act  of  1843,  above  cited. 
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It  was  not  repealed  or  superseded  by  the  revised  stat- 
utes, nor  incorporated  into  them.  "Hie  only  provision 
in  the  revised  statutes  on  the  subject  of  an  index,  is  a 
single  section  contained  in  the  article  entitled  ^^  Of  the 
powers  and  duties  of  certain  judicial  officers  "  (2  jB.  &, 
286,  §  61).  It  has  no  reference  to  the  general  indices 
provided  for  by  the  act  of  1826  and  the  act  of  1843,  but 
makes  it  the  duty  of  each  county  clerk,  and  of  the 
register  of  the  city  and  county  of  New  York,  to  attach 
an  index  to  every  hook  in  his  office,  in  which  deeds  or 
mortgages  shall  be  recorded,  or  collector's  bonds 
entered. 

This  review  of  the  course  of  legislation  on  the  sub- 
ject shows  that  there  is  no  ground  for  claiming  that 
prior  to  the  passage  of  the  act  of  1826,  above  referred 
to,  the  legislature  intended  to  make  an  index  an  essen- 
tial part  of  the  record.  No  evidence  whatever  of  such 
an  intent  exists,  unless  it  is  to  be  found  in  the  act  of 
1826,  supplemented  by  that  of  1843,  or  in  the  section 
of  the  Revised  Statutes  resi)ecting  indices,  above 
pointed  out. 

If  those  enactments  are  looked  at  carefully,  it  will 
be  difficult  to  find  in  them  any  indication  of  a  purpose 
to  affect  in  any  particular  the  rule  of  the  recording  acts, 
then  long-established  and  well-known,  as  to  what 
shoiQd  constitute  notice.  There  is  not  a  word  of  refer- 
ence to  the  subject  of  notice  under  the  recording  acts, 
in  either  of  them.  They  do  not  purport  to  amend,  re- 
peal, or  alter  those  acts  in  any  particular.  They  im- 
pose no  new  duty  upon  parties  undertaking  to  have 
their  conveyances  recorded.  They  simply  require  the 
several  clerks  to  do  an  act,  not  before  required  of  them, 
in  order,  as  the  statutes  of  1826  and  of  1843  express  it, 
'*  to  afford  correct  and  easy  reference  to  the  books  of 
record  in  their  offices  respectively."  The  act  of  1826 
did  not  provide  for  continuing  the  indices.  Its  end 
was  accomplished  when  the  indices  were  completed, 
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and  the  clerks  were  paid  for  them.  So,  Judge  Bron- 
80N,  speaking  for  the  supreme  court,  held,  in  The  People 
t.  Supervisors  of  Dutchess  {8upra\  that  feature  of  the 
act  shows  conclusively  that  it  was  not  intended  to  re- 
qube  that  thereafter  a  conveyance  must  be  indexed  as 
well  as  recorded,  to  make  a  valid  notice.  Reading  the 
act  of  1843  in  connection  with  the  act  of  1826,  it  is 
clear  that  the  later  statute,  like  its  predecessor,  had  no 
reference  whatever  to  the  subject  of  notice,  under  the 
recording  act.  As  to  section  61  in  the  Revised  Stat- 
utes, it  may  be  said,  that  if  it  had  been  intended  to 
affect  the  recording  act,  it  is  singular  that  instead  of 
being  made  a  part  of  that  act  in  the  revision,  it  was 
placed  in  a  chapter  relating  to  an  entirely  different 
subject.  And  in  view  of  the  fact  that  it  provides  for  an 
index  to  be  attached  to  each  book  of  records,  while 
the  acts  of  1826  and  1843  provide  for  general  indices 
in  separate  books,  the  assumption  that  these  enact- 
ments were  intended  to  affect  the  rule  of  notice,  gives 
rise  to  the  question,  whether  an  entry  in  both  the  gen- 
eral and  the  si)ecial  index  is  essential  to  notice,  and  if 
not,  then  in  which  of  them  it  must  be  made.  The 
statutes  themselves  provide  no  answer  to  these  ques- 
tions. 

In  my  opinion,  the  only  conclusion  to  be  drawn 
from  an  examination  of  the  legislation  on  the  subject, 
is  that  the  provisions  respecting  the  making  of  indices 
of  records,  whether  general  or  attached  to  each  volume, 
are  not,  and  at  no  period  have  been,  a  part  of  the  re- 
cording acts  in  force  in  this  State.  They  are  designed, 
not  for  the  protection  of  the  party  recording  his  con- 
veyance, but  for  the  convenience  of  those  searching  the 
records ;  and  instead  of  being  a  part  of  the  record,  they 
simply  show  the  way  to  the  record. 

This  conclusion  is  strengthened  by  two  reported 
cases  in  this  State,  arising  under  the  closely  analogous 
statutes  relating  to  the  filing  of  chattel  mor^ges.    By 
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ch.  279  of  the  LawB  of  1833,  chattel  mortgages  (unless 
there  is  a  delivery  of  the  thing  mortgaged^  and  a  con- 
tinned  change  of  possession)  are  required  to  be  filed  in 
a  proi)er  clerk's  office,  in  order  to  preserve  the  lien  of 
the  mortgagee  as  against  subsequent  purchasers,  &c., 
in  good  faith  {Laws  1833,  c.  279,  §  1).  Section  2  re- 
quires the  clerks  to  file  the  mortgages,  to  indorse 
thereon  the  time  of  receiving  the  same,  and  to  deposit 
the  same  in  their  resx)ective  offices  for  the  inspection  of 
all  persons  interested.  Other  provisions  require  the 
clerks  to  number  every  such  mortgage  filed  with  them, 
and  to  enter  the  same  alphabetically  in  books  to 
be  provided  for  that  purpose  {Laws  of  1833,  c  279,  § 
6 ;  Laws  of  1849,  c.  69,  p.  105).  In  Dodge  t.  Potter 
(18  Barb.  193),  the  mortgagee  filed  his  mortgage,  but 
the  clerk  omitted  to  number  it.  The  general  term  of 
the  seventh  district  held,  affirming  the  decision  of  the 
judge  who  tried  the  cause  at  the  circuit,  that  the  omis- 
sion did  not  imx)air  the  rights  of  the  mortgagee.  Iq 
Dikeman  v.  Puckhafer  (1  Ahb.  Pr.  N.  8.  32)  the  mort- 
gagee duly  filed  his  mortgage,  but  the  clerk  omitted  to 
index  it  as  required  by  the  act  of  1849.  The  defend- 
ants subsequently  bought  the  mortgaged  property  of 
the  mortgagor,  and  paid  value.  Before  buying,  tiiey 
carefully  examined  the  index  of  mortgages,  and  by 
reason  of  the  omission  to  index,  did  not  discover  the 
plaintiflPs  mortgage.  The  court  (N.  Y.  common  pleas, 
general  term)  held  that  the  lien  of  the  plaintiff's  mort- 
gage was  superior  to  the  defendant's  title,  notwith- 
standing the  omission  of  the  clerk. 

These  cases  stand  upon  the  ground  that  the  mort- 
gagee, by  filing  and  depositing  his  mortgage  with  die 
clerk,  had  done  all  that  he  could  do,  and  all  that  the 
statute  required  him  to  do,  in  order  to  perfect  notice 
of  his  claim,  and  that,  as  the  omission  of  the  derk  Xo 
index  the  mortgage  occurred  without  his  fault  or 
knowledge,  he  was  not  to  be  prejudiced  by  it.    I& 
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tbat  view,  those  decisions  tend  very  materially  to  snp- 
X)ort  the  claim  of  the  plaintiffs  in  this  action. 

The  defendant's  counsel  cites  several  cases  in  this 
State,  bnt  they  do  not  seem  to  have  any  material  bear- 
ing upon  the  question  under  discussion,  to  wit,  whether 
the  index  is  an  essential  part  of  the  record.  In  Brown 
V.  Volkenning  {If.  T.  Weekly  Digest,  vol.  2,  No.  4,  p. 
86),  the  only  question  decided,  was  whether  the  owner 
of  premises  by  an  unrecorded  title  had  such  possession 
as  was  notice  of  his  rights  to  a  subsequent  mortgagee. 
White  V.  Moore  (1  Paige,  551)  decides  only  that  a  deed 
absolute  on  its  face,  if  intended  as  a  mortgage,  must 
be  recorded  as  a  mortgage  to  protect  the  holder  against 
after  purchasers.  Brown  v.  Dean  (3  Wend.  208),  is  to 
the  same  effect .  Buchan  v.  Sumner  (2  Barb.  Ch.  165), 
holds  that  a  judgment  properly  entered,  but  irregularly 
docketed,  through  the  omission  of  the  clerk,  under  the 
initial  letter  of  the  judgment  debtor's  Christian  name, 
instead  of  the  initial  letter  of  his  surname*,  had  not 
priority  to  a  subsequent  judgment  properly  entered 
and  docketed,  for  the  reason  that  under  the  Revised 
Statutes  of  this  State,  by  which  the  case  was  governed, 
2^  judgment  is  not  a  lien  on  lands  till  the  record  is  filed 
UTvA  docketed,  as  directed  by  the  statute  (2  R.  8.  360). 
Beckman  v.  Frost  (18  Johns.  644),  N.  Y.  life  Ins. 
Co.  T.  White  (17  If.  T.  469),  and  Gillig  v.  Maas  (28 
Id.  191,  214),  are  clearly  distinguishable  from  this,  as 
in  each  of  them  the  record  or  registry  itself  was  sub- 
stantially defective  or  irregular. 

Several  cases  in  other  States  are  cited  by  counsel 
for  the  respective  parties,  which  I  have  not  had  an  op- 
I)ortunity  to  examine,  except  from  the  very  full  state- 
ments of  them  contained  in  the  briefs  of  counsel. 

So  far  as  I  can  i)erceive  from  the  statements  submitted 
to  me,  the  case  of  Curtis  v.  Lyman  (24  Ver7n.  338),  is 
on  all  fours  with  this,  and  is  an  adjudication  in  point, 
in  the  plaintifrs  favor. 
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So  of  the  case  of  Bishop  v.  Schneider  (46  Missouri, 
472).  There  seems  to  be  no  material  difference  between 
the  statutes  of  Vermont  and  Missouri  respectively,  and 
our  own,  affecting  the  question. 

As  to  the  Iowa  cases  cited  by  the  counsel  for  the 
defendant,  the  statute  in  that  State,  as  I  read  it,  ex- 
pressly makes  the  indexing  an  essential  part  of  the 
recording. 

The  case  of  Speer  v.  Evans  (47  Penn.  141),  so  far  as 
the  reasoning  of  the  court  goes,  uix>n  the  point  now 
under  consideration,  is  in  favor  of  the  defendant's 
position.  I  do  not  i)erceive  any  material  difference 
between  the  Pennsylvania  and  the  New  York  statutes.. 
But  that  case  was  well  decided  on  the  ground  of  cuiual 
notice,  and  in  that  view,  what  was  said  as  to  the  suffi- 
ciency of  the  record  was  not  material  to  the  result 

On  the  whole,  I  am  of  the  opinion  that  under  ooi 
statute  the  index  is  not  an  essential  part  of  the  record 
for  the  purpose  of  notice  ;  that  in  this  case  the  plain- 
tiff's  mortgage  was  duly  recorded  so  as  to  be  regarded 
as  giving  notice  to  after  purchasers,  and  that  the  lien 
of  the  plaintiffs'  mortgage  is  superior  to  that  of  the 
Baity  mortgage  held  by  the  defendant  Dake. 

In  reaching  this  conclusion,  I  have  not  overlooked 
the  practical  inconveniences  that  naay  result  from  it  in 
searching  records.  But  the  duty  of  the  court  is  only 
to  declare  the  law  as  the  legislature  has  laid  it  down.' 
Arguments  al>  inconvenienti  may  sometimes  throw 
light  upon  the  construction  of  ambiguous  or  doubtful 
words ;  but  where,  as  here,  the  language  of  the  law 
makes  it  plain,  they  are  out  of  place.  Inconveniences 
in  practice  will  result,  whichever  way  the  question 
shall  be  decided.  The  power  to  remedy  them  is  in  the 
legislature,  and  not  in  the  courts.  Even  as  the  law 
now  stands,  the  party  injured  by  the  omission  of  the 
clerk  is  not  without  remedy,  for  he  has  his  action 
against  the  clerk. 
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The  plaintiffs'  rights  are  not  affected  by  the  judg- 
ments in  the  foreclosure  actions,  to  which  the  plain- 
tiffs were  not  made  parties.  The  defendants'  mortgages 
are  imf oreclosed  as  to  the  phdntrffs,  and  the  plaintiffs 
have  a  right  to  foreclose  their  own  mortgage,  the  same 
as  if  the  defendants'  judgments  had  not  been  recov- 
ered, and  a  sale  had  not  taken  place. 

The  plaintiffs  are  therefore  entitled  to  a  judgment  for 
the  foreclosure  and  sale  of  the  premises  under  their  mort- 
gage, to  satisfy  the  amount  due  thereon,  to  wit,  $2,000, 
and  interest  from  March  1,  1875,  subject  to  the  rights 
of  defendant  Bake,  by  virtue  of  the  Nichols  mortgage. 
The  avails  of  the  sale  to  be  had  herein  are  to  be  applied 
first  to  the  payment  of  the  defendant's  judgment  upon 
the  Nichols  mortgage,  including  his  costs  therein. 
The  costs  of  that  action  are  allowed  to  the  defendant, 
solely  for  the  reason  that  the  plaintiffs,  by  their  de- 
mand for  relief  in  the  complaint,  have  conceded  his 
right  to  them.  The  proceeds  of  the  sale  are  to  be  fur- 
ther applied  as  demanded  in  the  complaint.  The 
plaintiffs  are  allowed  the  costs  of  this  action.* 


BRAUNECK  v.  KNICKERBOCKER  LIFE  INS.  CO. 
CUp  Court  of  Brooklyn;  OeneraZ  Term,  April,  1876. 

JuBiBDicnov  or  Sufsbiob  Citt  Coitbts. — Crrr  Court  of 

Bbookltn. 

A  corporation  not  establiflhed  or  haying  its  general  bosinesa  in  the 
city  of  Brooklyn,  cannot  be  sued  in  the  city  court  on  a  cause  of 
action  which  did  not  arise  therein. 

*  Compare  Chatham  «.  Bradford,  60  Geo,  827  ;  Schell «.  Btein,  76 
i\i.  5^  898;  Polk  v.  Cosgrove,  4  Biu.  487;  Riggs  o.  Boylan,  Id,  446; 
Conklin  v.  Hines,  16  Minn.  467;  Kimball  «.  Connolly,  8  AUb.  CU 
A^.  Dec  604;  Morange  o.  Mix,  44  N.  Y.  816. 
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Although  an  individual  defendant  who,  in  such  a  case,  answen  solely 
to  the  merits  and  goes  to  trial  without  objection,  may  be  deomed 
to  have  submitted  to  the  jurisdiction,  a  corporation  may  raise  the 
objection  for  the  first  time  at  the  trial.* 

Appeal  from  a  judgment. 

Margaretha  Brauneck  sued  defendants  to  recover 
damages,  to  the  amount  of  life  insurance  premiums  she 
alleged  she  was  induced  to  i)ay  them  upon  a  policy,  by 
fraud.  The  complaint  contained  no  averment  that  the 
cause  of  action  arose  in  Kings  county,  or  that  defend- 
ants transacted  their  general  business  in  the  city  of 
Brooklyn,  or  were  established  by  lav  therein.  The 
answer  related  solely  to  the  merits,  and  made  no  alle- 
gation or  objection  touching  the  jurisdiction. 

At  the  trial,  after  plaintiff  had  given  evidence  show- 
ing that  the  policy  was  negotiated  and  issued  in  New 
York,  the  defendants  moved  to  dismiss  the  complaint 
on  the  ground  of  want  of  jurisdiction,  as  above  indi- 
cated. The  court  granted  the  motion.  Plaintiff 
appealed. 

Henry  WeJilSy  for  plaintiff  and  appellant.— I.  This 
oourt  had  jurisdiction  of  the  subject  matter,  if  it  pro- 
perly acquired  jurisdiction  of  the  i)erson  of  the  defend- 
ant (1  L.  1870,  p.  1045,  c.  470,  §  3,  subd.  6). 

II.  Voluntary  appearanoe  of  defendant  confers 
jurisdiction  of  the  person  where  it  exists  as  to  the  sub- 
ject matter  (Code^  §  139 ;  McCormick  v.  Penn.  E.  K. 
Co.,  49  N.  Y.  303 ;  Paulding  v.  Hudson  Manufaeturing 
Co.,  2  E.  D.  Smithy  38 ;  Mahanay  v.  Penman,  1  iW. 
Pr.  34 ;  Carpentier  v.  Mintum,  65  Barb.  293). 

III.  Defendant  cannot  raise  the  point  of  jurisdiction 
at  this  stage  of  the  case  (Bidwell  v.  Astor  Ins.  Co.,  W 
N.  T.  263 ;  Landers  n.  Staten  Island  R.  R  Co.,  1* 
Abb.  Pr.  N.  S.  346,  and  53  N.  T.  450). 

*  See  also  Gibbs  9.  Queen  Ins.  Co.,  68  K  F.  114. 
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r.  W.  Johnson  (Johnson  &  Caniin^\  for  defendants 
and  respondents. — L  The  jurisdiction  and  powers  of 
this  court  being  defined  by  statute,  it  can  exercise  only 
such  as  is  expressly  conferred. 

II.  The  act  of  1872  expressly  limits  its  jurisdiction 
in  actions  against  corporations  (3  L.  1872,  p.  1642,  c. 
688). 

III.  Plaintiff 's.proof  clearly  showed  that  the  court 
had  no  jurisdiction. 

lY.  Consent  and  an  apx>earance  cannot  confer  juris- 
diction over  the  subject  matter  of  an  action,  upon  a 
court  of  Umited  jurisdiction  (Dudley  v.  Mayhew,  3  N. 
T.  9 ;  Coffin  v.  Tracy,  3  Cain^Sj  129 ;  Davis  v,  Packard, 
7  Pet  276 ;  Harriott  v.  N.  J.  R.  &  T.  Co.,  2  Hilt.  262 ; 
Landers  v.  S.  I.  R.  R.  Co.,  above  cited). 

Neilso^,  Ch.  J. — ^The  complaint  was  dismissed  at 
the  close  of  the  plaintiff*  s  case  on  the  grounds  stated. 

The  defendant  had  no  place  of  business  in  this  city. 
The  cause  of  action  did  not  arise  here,  nor  was  it  sug- 
gested that  the  summons  waa  or  could  have  been  served 
within  our  territorial  limits.  We  therefore  concur 
"With  the  learned  judge  who  presided  at  the  trial,  that 
the  court  had  no  jurisdiction  of  the  case. 

The  ruling  in  Landers  v.  The  Staten  Island  Rail- 
road Company  applies.  It  is  true  that  this  action  was, 
in  its  nature,  transitory.  It  is  for  a  wrong,  but  so  also 
was  the  Landers  case  for  a  wrong — ^the  cause  of  action 
for  damages  suffered  by  the  negligence  of  the  agents  of 
the  railroad  company.  It  rested  with  this  plaintiff  to 
show  that  this  was  the  proper  forum  by  reason  of  the 
defendant's  place  of  business  or  of  the  service  of  pro- 
cess ;  the  question  of  jurisdiction  not  depending  upon 
the  form  of  the  pleading,  or  upon  any  imputed  consent 
of  the  defendants. 

Under  the  statute  and  the  doctrine  of  the  Landers 
case,  we  have  never  faltered  in  upholding  our  jurisdic- 
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Hon  where  that  seemed  i)roper ;  but  we  have  f onnd  it 
necessary  to  distinguish  the  case  of  a  corporation  de- 
fendant, located  and  transacting  business  in  some  other 
section  of  the  State,  from  the  case  of  a  citizen  defend- 
ant. The  citizen,  capable  of  being  served  here,  bat^  in 
fact,  served  elsewhere,  might  make  a  special  applies 
tion  for  relief,  take  ^the  objection  in  the  answer,  or  he 
might  elect  to  go  to  trial  on  the  merits.  In  cases  where 
such  an  election  had  been  made,  our  uniform  practice 
has  been  to  affirm  it.  On  the  trials  of  issues  of  tact 
going  to  the  merits  simply,  we  have  refused  to  aUow 
the  defendants  to  raise  the  question  of  jurisdiction. 

But  our  power  to  impute  such  an  election  in  a  case 
of  this  character,  may  well  be  doubted.  How  is  a  cor- 
X)oration,  its  location,  business  and  property  elsewhere, 
impleaded  upon  a  claim  not  arising  here,  to  be  served 
with  our  process  i  There  is  no  possible  mode  of  service. 
In  the  Landers  case  the  objection  was  taken  in  the 
answer,  but  the  ruling  has  special  application  to  a  de- 
fendant improperly  brought  here  in  a  corporate  capa- 
city. The  principle  illustrated  in  that  case,  and  the 
provisions  of  the  statute,  would  be  offended  by  our 
assuming  to  have  jurisdiction  of  these  defendants,  and 
of  the  claim  sought  to  be  enforced  in  this  action. 

The  judgment  must  be  affirmed  with  costs. 

McCuE,  J.,  concurred. 


SMITH  V.  EVANS. 

City  Court  of  Brooklyn;  Oeneral  Term^  January^ 

1876. 

Appeal.— -Limit  of  Tdto. — SscuBrrT  os  Appeal  ih  City  Coobi. 

If  after  notice  to  limit  the  time  to  appeal  has  beoi  given,  the  jnd^ 
ment  is  amended  in  amount,  even  nuncftotunc^  a  new  notice  ii 
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necessary  to  limit  the  time  to  appeal  from  the  amended  judg- 
ment.* 
Security  is  not  essential  to  effectuate  an  appeal  from  special  to 
general  term,  in  the  city  court  of  Brooklyn. 

Appeal  from  a  judgment  and  order  denying  motion 
for  a  new  trial. 

This  action  was  commenced  in  April,  1874,  by  John 
N.  Smith,  to  recover  damages  from  Charles  E.  Evans, 
for  injury  to  property. 

The  plaintiff  recovered  a  judgment  for  $492.16, 
which  was  entered  as  of  November  19,  1875.  On  Jan- 
uary 4,  1876,  defendant's  attorney  obtained  an  order 
correcting  the  judgment^  by  reducing  it  by  the  amount 
of  $60,  and  directing  that  the  order  be  entered  as  of 
the  date  of  the  judgment.  On  January  12,  1876, 
defendant  apx)ealed  from  the  judgment  thus  modified. 
The  appeal  was  taken  within  due  time,  if  computed 
from  notice  of  the  amendment  or  correction,  but  not  in 
due  time  if  computed  from  notice  of  the  original  entry 
of  judgment.  It  was  also  objected  that  no  security  on 
api)eal  had  been  given. 

B.  E.  Valentine^  for  appellant. 

JST.  C.  Place  J  for  respondent. 

By  the  Coubt. — McCue,  J. — ^I  think  the  appeal  is 
taken  in  time. 

The  modification  of  the  judgment  by  the  order 
entered  January  4,  1876,  directing  the  reduction  of  the 
same  by  the  sum  of  $60,  has  the  effect  of  rendering 
null  the  notice  of  appeal  heretofore  served. 

The  judgment  was  originally  entered  as  of  Novem- 
ber 19,  1876,  for  $492.16,  and  by  order  of  the  court 
made  January  4,  1876,  the  judgment  has  been  reduced 

*  See  also  Thurber  v.  Chambers,  60  IT.  T.  20 ;  Star  Fire  Ins.  Co. 
9.  Godet,  84  Sk^er,  Ct.  (/.  d  8.)  859;  Bishop  v.  Empire  Co.,  87  Id. 
17. 
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SO  that  it  now  stands  as  a  judgment  for  $442.15.  It  is 
true  that  the  order  of  January  4, 1876,  directs  the  mod- 
ification to  be  made  as  of  November  19, 1875,  but  this  is 
only  for  the  purpose  of  preserving  any  lien  which 
might  have  been  acquired  by  the  docket  of  the  judg- 
ment ;  it  cannot,  however,  make  the  notice  of  entry  of 
a  judgment  for  $492.15,  answer  as  notice  of  the  entry 
of  a  judgment  for  $442.15  (See  Champion  7).  Plymouth 
Soc.,  42  Barb.  441 ;  Sherman  v.  WeUs,  14  How.  Pr.  522). 

The  act  of  1849  (sec.  6,  chap.  125)  did  require  secu- 
rity on  appeal  from  the  city  court  to  the  supreme  courts 
precisely  as  under  the  Code,  security  was  required  on 
api)eal  from  the  supreme  court  to  the  court  of  appeals. 
This  was  on  the  theory  that  in  each  instance,  as  the 
cause  was  passing  from  one  court  to  another,  it  was 
proper  to  indemnify  the  successful  party  against  the 
costs  and  disbursements  of  the  appeal.  So  long,  how- 
ever, as  the  cause  continued  in  the  court  in  which  it 
was  commenced,  there  was  no  provision  by  which  secu- 
rity was  required  on  any  appeal. 

The  act  of  1870,  re-organizing  the  city  court  and 
creating  a  general  term  in  that  court  (which  never 
existed  before),  has  provided  expressly,  as  we  read  it, 
that  all  appeals  to  the  general  term  shall  be  governed 
by  the  provisions  of  the  Code  relating  to  appeals  in  the 
supreme  court  to  its  general  term :  "  All  provisions  of 
chapter  four,  of  title  eleven,  of  the  Code,  shall  apply  to 
the  appeals  so  taken."  Section  6,  chapter  470,  Lo^fos 
of  1870,  remodeling,  so  to  speak,  section  6  of  the 
original  city  court  act,  so  as  to  apply  to  the  altered 
constitution  of  the  court.  The  same  rules  apply,  there- 
fore, in  this  court,  as  in  the  supreme  court,  in  respect 
to  api)eals  to  the  general  term. 

The  motion  to  dismiss  appeal  and  vacate  the  exten- 
sions of  time  for  making  and  serving  case  denied,  but 
without  costs* 
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MATTER  OF  CASTLE. 
JV.  T.  Common  Pleas  ;  GTiamherSj  January^  1877. 

AOCOtTHTnrO. — ^AsSIOKEB   fob   BbKSFIT   of  CBEDirOBfi. 

The  surety  of  an  assignee  for  benefit  of  creditors  is  not  entitled  to 

require  an  accounting  under  the  statute. 
Whether  he  may  petition  for  removal,  qwery  f 
If  one  who  is  both  creditor  and  surety  presents  a  single  petition  for 

accounting  in  seyeral  estates,  it  will  be  dismissed. 

Motion  to  require  an  assignee  for  the  benefit  of 
creditors  to  account. 

The  i)etition  of  Joel  E.  Hyams,  presented  to  one  of 
the  judges  of  this  court  as  county  judge,  averred  that 
Samuel  A.  Castle,  Henry  I.  Magrave  and  Ruf  us  E.  Hitch- 
cock, made  a  general  assignment  to  Leopold  Bamber- 
ger in  August,  1875,  and  the  assignee  took  i)ossession 
thereunder  of  the  property  of  S.  A.  Castle  &  Co.,  of  the 
yalue  of  several  thousand  dollars ;  that  said  Bamberger 
was  also  assignee  of  the  estate  of  the  firm  of  Obright  & 
Weil,  and  of  the  estate  of  Jacob  Wolbach ;  that  the 
petitioner  had  become  surety  for  said  assignee  in  these 
thrte  assignments,  to  the  amount,  in  the  aggregate,  of 
$80,000 ;  that  he  was  unable  to  state,  with  certainty, 
what  amount  said  assignee  had  received  from  the  several 
estates,  but  he  knew  that  he  had  received  upwards  of 
$30,000,  and  that  the  petitioner  believed  himself  liable 
for  an  honest  account  being  rendered  by  the  assignee ; 
that  the  assignee  had,  to  the  i)etitioner's  knowledge, 
used  the  sum  of  about  $18,000  out  of  the  moneys 
received  by  him  as  assignee,  to  i)ay  his  private  debts ; 
that  he  had  used  and  was  using  the  balance  for  his 
private  si)eculation  and  profit,  and  had  purchased  sev- 
eral promissory  notes,  several  of  which  he  specified, 
with  the  per  cent,  discount;  that  the  petitioner  had 
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parchased  of  Rosenfield  Bros.  &  Co.  their  claim  of 
$219.76  against  S.  A.  Castle  &  Co.,  and  was  the  owner 
thereof  at  the  time  of  making  this  petition ;  that  by 
reason  of  the  acts  of  the  said  assignee  the  petitioner 
was  in  danger  of  paying  the  entire  amount  for  which 
he  gave  security,  and  of  having  his  said  claim  against 
S.  A.  Castle  &  Co.  prejudiced ;  that  the  assignee  was  a 
man  of  very  limited  means,  and,  as  the  i)etitioner  be- 
lieved, unable  to  pay  his  individual  liabilities ;  and 
that  he  had  not  filed  any  accounts  as  required  by  law. 

Wherefore  he  asked  that  the  assignee  be  required 
to  deposit  the  money  received  by  him  from  each  of  the 
said  assigned  estates  in  a  trust  company,  to  the  credit 
of  each,  and  to  account  for  all  moneys  received  by  him 
as  assignee  of  either  of  said  estates. 

In  answer  to  the  petition  the  assignee  alleged  that 
Obright  &  Weil  had  been  adjudicated  bankrupts ;  that 
the  U.  S.  marshal  had  taken  from  Bamberger  a  large 
I)ortion  of  their  property  which  came  into  his  hands ; 
that  the  assignee  in  bankruptey  had  commenced  an 
action  to  recover  all  the  bankrupt's  property  in  Bam- 
berger's hands,  and  that  he  was  restrained  by  injonc- 
tion  from  disposing  of  any  of  their  property;  that 
Jacob  Wolbach  had  settled  with  all  his  creditors,  and 
they  had  released  Bamberger  as  assignee ;  that  in  re- 
gard to  the  assignment  of  S.  A.  Castle  &  Co.  suits  were 
pending  by  and  against  the  assignee ;  that  the  peti- 
tioner (a  former  partner  of  Bamberger,  who  had 
commenced  a  suit  for  an  accounting  against  him),  was 
a  mere  prowling  assignee  of  a  small  claim,  taken  under 
circumstances  that  justified  the  inference  that  he  was 
not  acting  in  good  faith,  and  was  not  the  real  party  Ib 
interest ;  and  that,  the  time  for  creditors  to  file  proof  of 
claims  having  expired,  Bamberger  had  commenced  a 
suit  for  an  accounting,  and  for  his  dischai^. 

RicTiard  S,  Newcombe^  for  the  motion. 
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M.  L.  Tovmsendj  opi)osed,  tirged: — I.  That  the 
petition  was  multifarious^  and  in  that  respect  irregular 
as  embracing  the  subject  matter  of  three  assignments.^ 

II.  That  the  petitioner  as  surety  had  no  standing  in 
court,  or  right  to  make  the  motion.  That  L,  1876,  p. 
61,  c.  66,  amended  L.  1870,  p.  296,  c.  93,  and  conferred 
upon  creditors  only  the  right  to  call  upon  the  assignee 
for  an  accounting. 

ni.  That  if  the  i)etitioner  was  a  creditor  he  should 
apply  to  the  court  for  a  citation  or  summons. 

IV.  That  under  the  statute  the  court  had  no  power,, 
by  a  proceeding  of  this  character,  to  compel  an  assignee- 
to  deposit  moneys,  which  he  has  received  as  such,  in  &. 
trust  company  or  elsewhere. 

y.  Assuming  that  a  surety  has  a  right  to  call  upoui 
his  principal  for  an  accounting,  under  the  Code,  he  can 
only  do  it  by  commencing  an  action  by  summons  and 
complaint. 

J.  P.  Daly,  J. — ^In  resi)ect  of  the  assigned  estate  of 
S.  A.  Castle  &  Co.,  the  petitioner,  being  a  creditor, 
will  be  entitled,  on  a  proper  petition,  to  citation  to  the 
assignee,  requiring  him  to  account,  or  to  show  cause  to 
the  contrary  (Act  of  1876,  chap.  66,  §  2,  amending  §  4, 
chap.  348,  act  of  I860). 

The  amendment  cited  gives  no  right  to  the  sureties 
of  the  assignee  to  call  him  to  account.  The  provisions 
to  that  effect  in  the  amendment  of  1872  {Laws  of  1872, 
chap.  838,  §  1)  are  repealed. 

The  amendment  of  1873  {Laws  of  1&7S,  chap.  363,  §  1) 
amending  section  6  of  the  act  of  1860,  indicates  a  means 
of  protecting  the  estate  from  an  unfaithful  assignee  by 
his  removal,  and  such  an  application  may  probably  be 
made  by  i)arties  interested,  although  I  do  not  wish  to 
intimate  that  the  sureties  of  such  assignee  may  invoke 
the  power  of  the  court  for  that  purpose ;  but  it  may  be 
that  he  is  an  interested  party  in  the  administration  ol 

Vol.  L— 26 
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the  trust  (See,  as  to  removal  of  trustee,  1  JR.  8.  790, 
§  70). 

,  The  i)etition  of  Mr.  Hyams  not  being  conlmed  to 
the  matter  of  the  assigned  estate  of  Castle  &  Co.,  of 
which  he  is  a  creditor,  but  including  other  assignments, 
in  which  he  asks  for  special  relief  as  surety  of  the 
assignee,  must  be  dismissed,  without  costs. 


MATTER  OF  STRAUSS. 
If.  T.  Common  Pleas  ;  Chamber Sj  Januarpj  1877. 

EXAHINATION  OF  ASSIOKOB  FOR  BeIOEFZT  OF  CREDITORS. 

An  assignor  who  refuses  to  deliver  the  title  deeds  or  give  necctnij 
information  of  the  assigned  estate  to  the  assignee,  may  be  ordered, 
on  application  of  the  latter,  to  appear  and  sabmit  to  examination. 

Application  to  one  of  the  judges  of  this  conrt  as 
county  judge,  for  order  compelling  the  assignor  to 
submit  to  examination  at  the  instance  of  the  assignee, 
and  to  disclose  any  knowledge  or  information  relative 
to  creditors,  assets,  and  liabilities,  of  the  assignor 
iAct  of  1874,  chap.  600,  §  1,  amending  Laws  qf  1860, 
.chap.  348,  §  2). 

Arnold  Strauss  made  a  general  assignment  for  the 
i  benefit  of  creditors,  in  July,  1876,  to  Charles  W.  Rod- 
man, a  creditor,  who  duly  filed  his  bond,  and  entered 
upon  the  performance  of  his  duties.  The  assignor 
failed  to  file  any  inventory  or  schedule.  On  Decem- 
ber 5,  1876,  the  assignor  was  summoned  to  appear  be- 
fore Judge  Van  Hoesek,  to  be  examined  as  to  such 
I)articulars  of  his  prox)erty,  &c.,  so  that  on  inventory 
or  schedule  could  be  filed. 

The  allegations  of  the  afildavit  of  the  assignee  were 
in  substance  as  follows  :  That  the  assignor,  at  a  meet- 
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ing  of  creditors,  stated  among  other  things,  that  he 
owned  many  thousand  acres  of  land  in  the  south, 
enough  to  pay  all  his  debts  in  time;  that  assignor's 
attorney  had  exhibited  the  title  deeds  of  the  property 
to  him ;  that  he  would  make  out  and  deliver  convey- 
ances of  the  property  to  him,  but  had  not  done  so ; 
that  he  had  no  knowledge  or  information,  nor  means 
of  obtaining  any,  as  to  this  property,  except  through 
the  assignor;  that  he  had  been  able  to  collect  only 
about  $700  of  the  assets  transferred  to  him ;  that  he 
had  no  means  of  discovering  either  his  assets,  creditors, 
or  liabilities,  except  from  his  simple  statement  at  his 
creditors'  meeting  ;  that  the  books  of  the  assignor  were 
a  mass  of  confusion,  from  which  he  had  been  able  to  get 
no  reliable  information ;  that  other  creditors  had  exam- 
ined the  books,  and  could  make  nothing  out  of  them  ; 
that  many  purchases  which  he  admitted  having  made,  as 
pianos  sold  by  one  of  his  creditors,  were  not  entered  at 
all  in  his  books,  as  reported  by  a  committee  appointed 
to  examine  them  ;  that,  after  his  appointment,  he  dis- 
covered nine  pianos  stored  in  assignor's  name,  as  he 
was  informed  by  the  landlord  of  the  premises  where 
they  were,  which  assignor  had  not  disclosed  to  him, 
and  that  a  replevin  suit  was  pending  in  reference 
thereto;  that  he  desired  to  know  who  were  assignor's 
creditors,  and  the  amount  of  their  claims ;  and  that 
be  desired  to  examine  said  assignor  under  oath  gener- 
ally as  to  Ms  assets,  that  he  might  discharge  his  duty 
of  getting  them  in  for  the  benefit  of  the  creditors,  who 
with  him  believed  that  the  assignor  was  concealing  his 
assets  with  fraudulent  intent. 

The  assignor  made  affidavit  that  he  had  transferred 
all  his  property,  books  of  account,  inventory  of  stock, 
&c.,  to  the  assignee. 

Thomas  Jff.  Hodmariy  Jr.,  for  the  motion. 

WiUiam  StratLSS^  opposed. — ^I.  If  this  proceeding 
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is  statutory,  then  the  law  or  statute  authorizmg  the 
act  should  should  be  set  out  fully.  If  on  general  prin- 
ciples, then  immediate  iiecessity  should  be  shown. 

II.  There  is  no  statutory  provision  which  autlior- 
izes  the  examination  of  an  insolvent  debtor  in  the  man- 
ner proposed  {L.  1860,  p.  694,  c.  348,  §  4 ;  2L.  1867,  p. 
2163,  c.  860 ;  1  L.  1870,  p.  297,  c.  92 ;  2  L.  1872,  p. 
1993;  c.  838 ;  L.  1876,  p.  51,  c.  66).  These  laws  merely 
provide  for  the  accounting  to  the  creditors  by  the 
assignee  after  the  lapse  of  one  year.  The  amendment 
of  1874  {L.  1874,  p.  824,  c.  600),  does  not  apply  to  this 
case,  because  all  the  proi)erty  is  in  the  assignee's  pos- 
session. 

III.  The  assignee  has  no  inherent  right  to  compel 
this  examination. 

J.  F.  Daly,  J.— ^In  this  case  the  assignee  took  and 
kept  x)ossession  of  the  assignor's  books  of  account, 
stock  in  store,  &c.,  which  were  delivered  over  by  the 
latter  when  he  executed  the  assignment.  But  the 
assignee  shows  that  the  assignor,  in  the  instrument  of 
assignment,  conveyed  his  ^^  lands,  tenements,  and 
hereditaments,  wherever  the  same  maybe,"  and  atone 
time  promised  to  deliver  to  the  assignee  the  deeds  of 
such  property,  but  has  subsequently  refused  to  give 
him  any  x)articulars  as  to  its  situation,  of  which  the 
assignee  is  ignorant. 

Under  these  circumstances,  the  assignor  must  sub- 
mit to  an  examination,  and  for  that  pmpose  will  attend 
at  chambers,  on  January  12,  1877,  at  10  o'clock,  a.  m. 


MATTER  OF  BOWERY  NATIONAL  BANK. 
N.  Y.  Common  Pleas ;  Chamhers^  Janvary^  1877. 

Absioneb  fob  Benefit  of  Ciibditob8. — ^Accousmra. 

It  is  in  the  discretion  of  the  judge  to  refuse  an  application  by  a  sioglc 
onditor  to  compel  an  assignee  for  benefit  of  creditoxa  to  aocotiat 
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under  the  statute  ;  and  he  will  do  so  if  adverse  proceedings  in 
bankruptcy  are  pending. 

Application  by  a  creditor  to  compel  assignee  for 
benefit  of  creditors  to  acconnt. 

On  return  day  of  citation,  issued  by  one  of  the 
judges  of  this  court,  as  county  judge,  on  the  j)etition 
of  the  Bowery  National  Bank,  a  creditor  of  Wm.  B. 
Duncan,  requiring  Wm.  D.  Shipman,  assignee,  in  an 
assignment  by  the  said  Wm.  B.  Duncan,  individually, 
and  by  his  firm  (Duncan,  Sherman  &  Co.),  to  show 
cause  why  he,  said  assignee,  should  not  render  an  ac- 
count of  his  trust,  it  appears : 

I.  That  several  actions  are  now  pending  in  the 
courts  of  this  State,  brought  by  judgment  creditors  of 
the  assignors,  to  have  the  assignment  declared  void, 
and  defended  by  the  assignee. 

n.  The  assignors  have  been  adjudicated  bankrupts 
m  the  United  States  district  court  of  this  district,  and 
an  assignee  in  bankruptcy  appointed,  who  has  com- 
menced a  suit  in  equity  against  this  assignee,  to  have 
the  assigned  property  decreed  to  have  vested  in  him 
by  operation  of  the  bankruptcy  acts ;  that  issue  has 
been  joined,  and  a  special  examiner  appointed,  who  is 
now  taking  testimony  therein. 

m.  Numerous  judgments  obtained  against  the 
assignors,  are  claimed  to  be  liens  on  the  assigned  prop- 
erty. 

By  reason  of  these  matters,  the  assignee  has  been 
delayed  in  getting  in  and  disposing  of  the  estate. 

E.  M.  Felt  {RuggUs  &  FeU),  for  the  application. 

WiUiam  D.  Shipman  {Shipman^  BarloWy  Larocque 
&  MaqfaTland)^  opposed. 

J.  F.  Daly. — [After  stating  foregoing  facts.] — ^There 
being  no  evidence  that  the  estate  is  in  danger  of  being 
wasted,  or  that  the  assignee  is  not  taking  good  care  of 
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the  tmst  proi)erty,  the  grounds  presented  are  suffident 
to  warrant  a  dismissal  of  this  applicatipn  by  a  single 
creditor  of  one  of  the  assignees  for  an  acooanting. 
The  assignee  is  in  no  x)osition  to  ask  for  a  genial  ac- 
counting, and  a  special  account  for  the  benefit  of  this 
petitioner  would  lead  to  no  result,  and  cause  great  ex- 
pense. • 

I  read  the  statute  as  vesting  discretionary  power  in 
the  county  judge  in  compelling  an  accounting.    The 
section  in  i)oint  {Laws  of  1860,  chap.  348,  §  4^  as 
amended  by  Laws  of  1875,  chap.  356,  §  2)  simply  de- 
clares that  the  county  judge  "shall  have  power"  \.(i 
issue  citation,  and  compel  accounting.     Upon  good 
cause  shown  upon  return  of  the  citation,  the  prayer  of 
the  petitioner  may  and  ought  to  be  denied.    Where 
proceedings  are  pending  to  test  the  validity  of  the 
assignment,  and  also  to  seek  to  obtain  the  trust  prop- 
erty by  an  assignee  in  bankruptcy,  and  there  is  no 
collusion,  the  accounting  should  be  postponed  until  a 
definite  result  is  reached. 

Application  denied.  *No  costs. 


SHIPMAITS  PETITION. 
N.  T.  Common  Pleas ;  CTiamhera^  February^  18T7, 

ASSIOSBB  rOR  BeNSFIT  of  CBEDrrOBS. — ^POWKBS  INT  JVDGBB. 

The  powers  of  a  county  judge, — exercised  in  the  city  of  New  York 
by  the  judges  of  the  court  of  common  pleas, — ^under  the  set  of 
1860  and  its  amendments,  relating  to  assignments  for  benefit  of 
creditors, — do  not  extend  to  directing  the  assignee  in  the  geaertl 
administration  of  the  assigned  estate,  upon  his  petition  preseated 
for  that  purpose. 

An  authority  to  perform  acts  not  authorised  by  the  tenna  <rf  ^ 
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asaigDment  most  be  obtained  from  a  court  of  equity  upon  suit 
brought  for  that  purpose.* 

Petition  by  an  assignee  for  the  benefit  of  creditors 
for  the  consent  of  the  court  or  its  judges  to  his  uniting 
in  the  re-oiganization  of  an  insolvent  railroad  company, 
bonds  of  which  were  among  the  assets  of  the  assigned 
estate. 

William  D.  Shipman,  the  assignee  under  the  act 
of  1860  of  the  firm  of  Duncan,  Sherman  &  Co.,  pre- 
sented a  petition  to  the  court  of  common  pleas  of  the 
city  and  county  of  New  York,  and  to  the  several  judges 
thereof,  setting  forth  the  possession  and  ownership  by 
him  as  such  assignee  of  various  bonds  of  the  Mobile 
and  Ohio  Bailroad  Comi)any,  a  company  at  the  time 
insolvent,  and  in  the  hands  of  the  receivers  in  certain 
foreclosure  suits  of  mortgages,  by  which  such  bonds 
were  secured ;  that  to  avoid  such  a  foreclosure,  a  plan 
of  re-organization  of  the  company  had  been  prepared, 
at  the  instance  of  various  of  such  bond-holders  by 
whom  a  committee  had  been  appointed  with  concur- 
rence of  the  company,  which  had  been  assented  to  by 
a  majority  of  the  bond- holders ;  that  believing  it  to  be 
for  the  best  interest  of  his  cestui  que  trusty  the  peti- 
tioner asked  the  consent  of  the  court  or  its  judges  to 
unite  in  such  plan  of  reconstruction,  and  in  the  interest 
of  the  parties  he  represented,  to  accept  the  benefit 
thereby  offered,  by  submitting  or  subjecting  the  bonds 
he  held,  to  the  terms  and  provisions  of  such  agreement 
or  plan  of  re-organization.  The  application  was  e2?-jparfe. 

ShipTnan^  Barlow,  Larocque  A  Mdqfarlandj  for 
the  petition. 

Robinson,  J. — [After  stating  the  facts.] — In  my 
opinion,  the  ofBcers  to  whom  the  i)etition  is  addressed 

are  not  authorized  to  grant  the  prayer. 

- " 

*  See  Anonymous  «.  Gelpecke,  6  ^1191,  245. 
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Shipman's  Petition. 

The  act  of  1860,  chap.  848,  and  its  amendments,  re- 
lating to  insolvent  assignments,  vest  in  the  judges,  bnt 
not  in  the  court,  certain  limited  powers ;  and  they  re- 
late to  the  assignee  (except  in  respect  to  the  appro^of 
the  securities),  and  to  his  accounting,  rather  than  to 
any  control  over  his  administration  of  the  estate.  As 
such  judges,  except  in  the  matter  of  such  acconntmg, 
they  possess  no  judicial  powers,  except  such  as  exist 
in  the  court  or  a  court  of  equity. 

The  only  power  the  court  possessed  ui)on  petition 
without  suit  duly  instituted  is,  as  a  court  of  equity, 
under  the  provisions  of  the  Revised  Statutes  (1 B.  8. 
730,  §§  69, 70,  71),  to  substitute  another  trustee  in  place 
of  the  assignee. 

A  receiver,  being  an  officer  of  the  court,  may,  on 
petition,  at  any  time  apply  for  advice  and  direction  as 
to  his  conduct,  and  the  order  of  the  court  would  be  his 
justification ;  but  no  authority  is  conferred  by  any  of 
these  acts,  either  upon  a  judge  of  this  court  acting  as 
county  judge  {In  re  Morgan,  56  N.  T.  629),  or  upon 
the  court  to  exercise  said  judicial  powers  in  advising 
or  directing  such  assignees  from  time  to  time  in  the 
general  administration  of  the  estate  upon  x)etition  pre- 
sented for  that  purpose,  which  woxQd  afford  the  as- 
signee any  indemnity  in  a  departure  from  the  immedi- 
ate obligation  of  his  trust  to  sell  the  assigned  property, 
or  enforce  collection  of  debts  without  any  unnecessary 
delay,  so  as  to  convert  it  into  cash  for  the  purpose  of 
distribution  {In  re  Levy's  Accounting,  1  Abb.  N.  C. 
177). 

The  assignee  can  only  find  protection  for  acts  not 
immediately  authorized  by  the  terms  of  the  assignment 
by  a  resort  to  the  powers  of  a  court  of  equity,  upon 
suit  brought  for  that  purpose. 

I  am  without  power  to  grant  the  prayer  of  the  pe- 
tition. 
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MANNING  V.  STERN. 
if.  T.  Superior  Court ;  Special  Term^  December ^  1876. 

iHJtFNCTIOK. — ^ReCEIYBB. — ^ASSIOKEB  FOR  BENEFIT  OF  CbBDITORS. 

Where  suspicious  transactions  between  the  assignors  and  assignee 
were  shown,  and  the  latter  left  the  former  in  possession  of  the 
assets  and  books,  and  creditors  were  refused  information  and  access 
to  the  books,  Sddy  that  pending  an  action  for  removal  of  the 
aaaignee,  and  while  he  was  under  injunction,  a  receiver  should  be 
appointed. 

An  assignee  for  benefit  of  creditors  should  allow  the  creditors  reason- 
able opportunity  to  examine  the  books  of  the  assignor. 

Motion  in  an  action  brought  for  the  purpose  for  an 
order  for  removal  of  an  assignee  for  the  benefit  of 
creditors ;  the  appointment  of  a  receiver ;  and  to  con- 
tinue an  injunction. 

Hobert  Sewell  (George  H.  Fletcher^  attorney),  for 
tiiie  motion. 

Albert  Cardozo  {James  Wiley ^  attorney),  opposed. 

Vak  Vorst,  J. — ^It  is  of  the  first  importance  that 
the  trustee  of  an  insolvent,  under  an  assignment  for 
the  benefit  of  creditors,  should  be  open  and  candid 
with  the  creditors,  whose  claims  are  provided  for  in 
the  instrument,  and  afford  them  every  reasonable 
means  and  opportunity  for  examining  into  the  affairs 
of  the  assignor. 

I  think  the  defendant's  conduct  in  regard  to  the 
books,  and  his  refusal  to  allow  an  examination  of 
them  by  the  creditors,  is  not  such  as  to  inspire  confi- 
dence in  his  friendliness  to  creditors. 

The  defendant's  statement  in  regard  to  dealings 
with  the  assignors  before  the  assignment,  especially  in 
respect  to  a  large  amount  of  property  transferred  to 
him  by  the  insolvents,  and  by  him  re-transferred  to 
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them,  about  the  time  of  the  assignment,  and  which 
was  omitted  from  the  schedules  when  first  filed,  is  open 
to  unfavorable  comment. 

On  his  examination  on  the  first  November,  on 
being  asked  whether  the  insolvent  had  transf ared  any 
-propeTtj  to  him  during  the  last  year,  he  replied  they 
had;  that  they  owed  him  money — ^several  hundred 
dollars — and  that  they  gave  him  merchandise  for  it, 
and  that  they  had  transferred  no  other  property  to  him. 

Upon  his  further  examination  on  November  8,  he 
-stated  that  they  had  transferred  to  him  merchandise  to 
secure  a  debt  for  money  loaned  to  the  amount  of  about 
twenty  thousand  dollars,  during  the  year.  That  this 
debt  was  x)aid,  and  he  had  re-transferred  the  property 
to  them,  about  the  time  of  the  assignment.  He 
<<  thinks  "  he  so  transferred  the  same  before  the  asdgn- 
ment. 

This  proi)erty  was  not  inventoried  in  the  schednles 
annexed  to  the  assignment,  and  was  not  added  thereto 
until  after  the  defendant's  examination. 

It  may  be  said  that  this  conduct  affects  chiefly  the 
integrity  of  the  assignors,  as  the  duty  of  making  this 
inventory  to  be  annexed  to  the  assignment  would  de- 
volve ni>on  them,  and  that  its  subsequent  addition  to 
the  inventory  corrects  the  prior  omission,  and  will  pre- 
vent loss  from  that  direction. 

But  it  is  unfortunate  with  respect  to  a  transaction 
justly  calculated  to  excite  suspicion,  thisit  it  grew  out  of 
dealings  with  the  defendant,  with  whom  the  property 
in  question  was  yet  stoned  when  the  assignment  was 
made. 

It  may  further  give  rise  to  the  suggestion  that  there 
may  be  other  property  not  inventoried  by  the  assigD- 
ors,  and  shows  the  I'easonableness  of  the  request  for 
the  examination  of  the  books,  which  has  declined. 

The  trustee  should  not  be  one  in  any  way  ham- 
pered or  compromised  by  the  transactions  with  the 
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assignors,  or  in  such  a  relation  to  them  as  will  indis- 
pose him  to  act  imreservedly  in  the  interest  of  credi- 
tors. 

The  assignors  were  left  in  possession  by  the  assig- 
nee. The  refusal  to  the  creditors  to  examine  the  books 
proceeded  from  one  of  them,  after  the  assignee  had 
himself  stated  that  such  examination  could  be  had. 
The  withdrawal  of  such  consent  leads  to  the  conclusion 
that  the  assignors  had  inspired  the  refusal. 

The  assignee  should  not  be  under  the  influence  of 
assignors,  to  the  prejudice  of  the  right  of  creditors. 

It  is  true  that  the  assignee  states  that  when  he 
learned  that  creditors  objected,  he  superseded  the 
assignors  in  their  care  of  the  assigned  property. 

But  the  fact  that  he  left  them  in  practical  x>osses- 
sion  untU  such  objection,  shows  a  disposition  to  &yor 
them. 

I  do  not  intend  to  decide  at  this  time  that  the  acts 
and  omissions  of  the  defendant  absolutely  justify  his 
removal  from  his  position  as  trustee. 

This  action  is  brought  for  his  removal,  and  that  sub- 
ject has  to  be  considered  and  decided  after  full  hearing 
on  the  merits. 

But  the  defendant  is  under  injunction,  and  the 
assigned  estate  should  be  actively  cared  for. . 

It  is  important  that  some  suitable  i)erson  should 
have  possession  of  the  assigned  estate,  tmtil  the  trial 
and  disposition  of  the  action. 

And  to  this  end  I  think  a  receiver  should  be  ai>- 
pointed. 
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BEEBEE  V.  PYLE. 
Brooklyn  City  Court  /  Oeneral  Term,  March,  1876. 

Bahkbitftct. — OoxpoBiTzoN. — Statemknt  of  Dxbt. 

A  composition  adjudicated  in  bonkniptcy  is  not  defeated  by  the  men 
omission  of  the  debtor  to  state  accurately  the  amount  of  one  of  hii 
debts, — e,  g.^  to  omit  to  specify  that  arrears  of  interest  are  doe  on 
it. 

The  creditor  whose  demand  is  inaccurately  stated  must  object  before 
the  bankrupt  court.  If  he  is  a  party  there  and  does  not  do  «S 
the  State  courts  will  not  question  the  certificate  for  the  enorin 
statement. 

The  entire  debt,  not  merely  the  amount  stated,  will  be  deemed  dii- 
charged. 

Appeal  from  a  judgment. 

Clement  E.  Beebee  brought  this  action  on  a  judg- 
ment recovered  by  him  in  this  court,  against  Cyras 
Pyle,  the  present  defendant,  April  16,  1874,  for 
$1267.68,  upon  a  promissory  note.  The  judgment  was 
originally  recovered  by  default,  on  April  16,  1874.  In 
the  action  in  which  it  was  recovered  the  summons  was 
for  $1207.43,  with  interest  from  December  1,  18T3. 
Less  than  a  month  before  the  recovery  of  the  judgment 
a  petition  in  bankruptcy  was  filed  against  defendant. 
After  the  recovery  of  the  judgment,  an  amended  peti- 
tion was  filed  against  defendant,  on  which  he  was 
adjudicated  a  bankrupt,  in  October  22,  1874  The 
default  was  opened,  and  the  bankruptcy  court  allowed 
plaintiff  to  continue  the  action ;  and  a  few  days  after 
the  adjudication  plaintiff  recovered  a  verdict  on  which 
the  court  ordered  the  original  judgment  to  stand.  The 
bankruptcy  proceedings  were  conducted  to  a  compro- 
mise, at  the  meeting  for  which  the  debtor  staf^  the 
debt  due  to  plaintiff  at  $1207.43,  the  original  indebted- 
ness, without  mentioning  interest.    The  plaintiff  was  ft 
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jpSLTtj  to  and  present  at  the  proceedings,  but  filed  no 
objection  to  the  statement  of  his  claim.  Finally,  the 
bankruptcy  court,  plaintiff  being  represented  by  coun- 
sel, made  an  order  sanctioning  the  compromise. 

Plaintiff  refused  to  receive  his  share,  and  obtained 
leave  of  this  court  to  bring  the  present  action  on  his 
judgment. 

Judge  McCuE,  before  whom  the  case  was  tried,  held 
that  "by  failing  to  object  at  the  proper  time  that  the 
statement  of  the  debt  due  to  him.  was  not  correct,  the 
plaintiff  is  concluded  by  the  final  order  of  the  bank- 
ruptey  court ;  and  that  all  questions  touching  the 
debt  and  its  amount  are  res  adjudicatay  He  accord- 
ingly dismissed  the  complaint  with  costs.  Plaintiff 
api)ealed. 

J.  T.  MareaUj  for  appellant. — ^I.  Interest  should 
have  been  included  {He  Hagan,  10  BanJc.  Reg.  383 ; 
Exp.  Booke,  1  Atk.  iU ;  4  JSvans  Stat.  407,  §  49 ;  423, 
§  129  ;  Sloan  v.  Lewis,  22  Wall.  150). 

II.  Substantial  under-statement  prevents  the  com- 
position from  binding  the  creditor  whose  demand  is 
under-stated.  The  law  requires  the  debtor  to  state  the 
whole,  and  gives  the  creditor  no  power  of  correction. 

in.  There  was  no  adjudication  of  the  amount,  but 
a  mere  unsworn  statement ;  and  the  adjudication  only 
determines  that  the  resolution  was  properly  passed 
and  confirmed,  and  the  composition  for  the  best  in- 
terest, &c. 

IV.  The  bankruptey  court  left  it  to  this  court  to 
adjudicate  the  amount  of  the  debt. 

V.  There  is  no  pretense  of  an  estoppel. 

VI.  In  no  event  is  the  claim  barred  as  to  the  differ- 
ence between  the  sum  stated  and  the  true  amount 
(Clark  V.  Rowling,  3  It^.  T.  216). 

John  JD.  Taylor y  for  respondent. — I.  The  proceed- 
ings in  bankruptcy  against  the   defendant,  and  his 
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composition  with  his  creditors  as  stated  in  the  findiiigS) 
are  a  bar  to  the  plaintiff's  recovery  in  this  action.  1. 
Interest  follows  upon  a  liquidated  debt  as  an  incident, 
or  is  allowed  as  the  measure  of  damages  for  the  non- 
payment of  a  debt  when  due,  but  is  no  'part  of  the  debt 
itself  (Glass  Factory  v.  Reid,  6  Cow.  610).  2.  In  the 
bankruptcy  courts  the  rights  of  parties  are  adjusted  as 
of  the  date  of  filing  the  petition,  and  no  lien,  right  or 
priority  can  be  acquired  by  any  proceeding  in  a  State 
court  commenced  thereafter  (Bump^s  L.  &  Pr.  69, 367; 
In  re  Crawford,  3  BanJc.  Reg.  171 ;  Archenbrown, 
8  /<2.  429 ;  In  re  Preston,  5  Id.  293 ;  Gardner  t.  Cook, 

7  Id.  346 ;  In  re  Vickery,  3  Id.  696,  698 ;  In  re  Rosey, 

8  Id.  609 ;  In  re  Brown,  3  Id.  584 ;  Shellington  «. 
Rowland,  63  N.  T.  371-4 ;  Mills  v.  Davis,  10  Bank, 
Reg.  340 ;  In  re  Wynne,  4  Id.  6  ;  In  re  Smith,  3  Id. 
81 ;  2  Id.  20 ;  Monroe  v.  Upton,  60  N.  T.  593 ;  Clark 
7i.  Rowling,  3  Comst.  216).  3.  The  bankrupt  act  is 
highly  remedial,  and  is  to  be  liberally  construed  {Inre 
Locke,  2  Bav^:.  Reg.  123 ;  In  re  Silverman,  4  Id.  Yti ; 
In  re  Muller  v.  Brentano,  3  Id.  86 ;  In  re  Dibblee,  2  Id, 
185  ;  2  Id.  124,  77  ;  3  Id.  47,  17;  8  Id.  494  ;  Piatt  v. 
Parker,  4  Hun,  135 ;   U.  8.  Rev.  Stat.  §  5103). 

II.  The  final  order  ratifying  the  comx>osition,  is 
equivalent  to  a  discharge  in  bankruptcy,  and  cannot  be 
impeached  or  reviewed  in  a  State  court  {Bankrupt 
Act,  §  34 ;  In  re  Bechet,  12  BanJc.  Reg.  201 ;  Ocean 
Bank  v.  Olcott,  46  N.  F.  12-15 ;  9  Barik.  Reg.  74 ; 
Stem  V.  Nussbaum,  6  Daly,  332 ;  8  BanJc.  Reg.  4d4). 

By  the  Coubt. — Neilsok,  Ch.  J. — ^It  was  the  dnty^ 
of  the  defendant  to  h^ve  stated  the  amount  of  the  debt 
due  to  the  plaintiff  correctly,  in  the  composition  pro- 
ceedings in  bankruptcy.  If,  from  inadvertence,  or 
error  of  opinion,  a  mistake  was  committed,  a  correction 
could  have  been  made  by  the  district  judgie,  on  Wb 
attention  being  called  to  it.    To  illustrate :  suppose  ft 
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case  where  the  piincipal  of  the  debt  being  known  and 
stated  truly,  the  interest,  regarded  as  a  mere  incident, 
is  omitted ;  or  a  case,  where  it  might  be  honestly  sup- 
posed that  there  was  no  accruing  interest,  when  in  fact 
there  was,  and  the  princii)al  sum  only  is  stated ;  would 
it  be  just,  follow  as  a  necessary  consequence,  that  the 
application  should  be  defeated  ?    We  think  not. 

We  also  think  that  such  considerations  should  have 
been  addressed  to  the  court  having  charge  of  the  pro- 
ceedings in  bankruptcy. 

The  district  court  granted  the  required  certificate 
on  hearing  the  parties  by  their  counsel,  and  we  regard 
that  as  an  adjudication,  not  to  be  questioned  before,  or 
qualified  by  us. 

We  concur  in  the  views  stated  by  the  judge  on  the 
trial,  and  in  the  conclusion  of  law  adopted  by  him  upon 
the  facts  found. 

The  judgment  should  be  affirmed  with  costs. 

Reynolds,  J.,  concurred. 


MASON  &  HAMLIN  ORGAN  CO.  v.  BANCROFT. 

N.    T.  Supreme  Courts  First  Departmeni ;  Special 

Term,  January^  1876. 

BaNKBXTFTCT. — COMFOBinON. — SUBBTT. 

A  composition  under  section  17  of  the  bankrupt  act  (1874,  c.  890,  p. 
182),  only  exonerates  the  bankrupt,  and  does  not  discharge  his 
co-obligors  or  sureties.  • 

Demurrer  to  complaint. 

The  complaint,  after  stating  the  incorporation  of  the 
plaintiff,  and  that  the  defendants,  Edward  W.  Bancroft 
aud  T.  P.  Tracy,  were  sureties  on  a  lease  made  by  it  to 


416  ABBOTT'S    NEW   CASES. 

Mason  A  Hamlin  Organ  Co.  «.  Bancroft. 

Morris  Beiman  and  Albert  Friedlander,  composing  the 
firm  of  M.  Reiman  &  Co.,  in  December,  1872,  for  five 
years  and  two  months  from  January  1,  1873,  at  the 
yearly  rent  of  $17,000,  jMiyable  monthly,  alleged  that 
in  August,  1874,  a  petition  in  bankruptcy  was  filed 
in  the  district  court  of  the  United  States  against 
Beiman  &  Friedlander,  and  at  that  time  there  was 
due  to  plaintiff  for  rent  $2,957.64.  "  That  the  plaintiff 
duly  filed  its  proof  of  debt  against  said  debtors  for 
said  sum,  and  that  thereafter  such  proceedings  were 
had  in  the  said  court  upon  said  petition,  that  said  debt- 
ors offered,  and  their  said  creditors  accepted,  a  com- 
promise of  their  indebtedness,  in  pursuance  whereof 
said  plaintifiF  has  received  on  account  of  the  said  sum, 
$850." 

It  further  alleged  that  **  due  notice  "  of  the  defiiult 
of  Beiman  &  Friedlander  in  paying  the  said  rent  as  the 
same  matured,  from  time  to  time,  was  given  to  defend- 
ants. 

TMs  action  was  brought  to  recover  $2,107.64,  the 
balance  of  the  rent  due  from  Beinian  &  Friedlander  at 
the  time  of  their  &ilure  after  deducting  the  $860,  ob- 
tained by  the  compromise. 

The  defendants  demurred  to  the  complaint,  on  the 
ground  that  it  did  not  state  facts  sufficient  to  constitnte 
a  cause  of  action. 

Samuel  Boardman  {Baaraman  A  BoaTd7nan\  tot 
the  demurrer. — I.  The  complaint,  while  setting  up  a 
cause  of  action  against  the  defendants  as  sureties,  &I^ 
shows  a  compromise  of  the  debt  on  which  the  canse 
of  action  arose  with  the  principal  debtors.  It  does 
not  state  that  this  compromise  was  made  with  the 
consent  of  the  defendants.  It  is  well  settled  that  the 
interference  of  the  principal  i)arties  with  the  contract, 
without  the  consent  of  the  surety,  dischaiges  the  lat- 
ter from  liability  (Coleman  v.  Wade,  6  i\r.  7.  ^i 
Gahn  v.  Niemcewicz,  11    Wend.   812 ;   Coleniaid  ^ 
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Lamb,  15  Id.  329 ;  Bangs  «.  Strong,  1  Hill,  250 ;  S.  C, 
4  N.  T.  315  ;  Hayes  v.  Ward,  4  Johns.  Oh.  123  ;  King 
V.  Baldwin,  2  Id.  555).  As  to  right  of  subrogation  of 
surety,  Boyd  v.  McDonough  (39  JSow.  Pr.  389). 

n.  The  only  compromise  by  debtors  with  creditors 
authorized  by  the  bankrupt  act,  is  one  which  if  ac- 
cepted, must  provide  that  the  same  ^' shall  be  accepted 
In  satisfaction  of  the  debts  due  to  them  from  the  debt- 
ors "  (Section  43  of  the  Bankrupt  Act,  as  amended,  18. 
U.  S.  Stat,  at  L.  p.  182,  c.  390,  §  Yf). 

m.  The  plaintiff,  as  a  creditor  of  the  bankrupt  firm,, 
was  a  party  to  the  compromise  made  by  it  with  their 
creditors  ;  and  being  the  principal  debtor,  and  the  de- 
fendants merely  sureties,  it  must  be  conceded  that> 
the  defendants  hare  been  discharged  from  their  liav 
bility. 

IV.  The  provision  of  the  United  States  Revised! 
Statutes,  i)age  993,  section  5118, — which  provides  that 
"no  discharge  shall  release,  discharge  or  affect  any  i)er^ 
son  liable  for  the  same  debt,  for  or  with  the  bankrupt, 
either  as  partner,  joint  contractor,  surety  or  other- 
wise,"— ^relates  only  to  the  discharge  provided  for  by 
section  6115,  and  has  no  reference  to  proceedings  of 
compromise  between  debtors  and  their  creditors. 

V.  A  discharge  in  bankruptcy  does  not  satisfy  or 
extinguish  the  debt  of  the  bankrupt.  Its  only  effect 
is  to  exonerate  the  debtor  and  his  future  acquisitions 
from  liability  therefor  (Bowery  Savings  Bk.  v.  Clin- 
ton, 2  Sandf.  113  ;  U.  8.  Rev.  Stat.  p.  993,  §  5119). 

VI.  The  composition  by  debtors  with  their  creditors 
provided  for  under  section  17  of  the  amendatory  and 
supplementary  bankruptcy  act,  approved  June  22, 
1874,  satisfied  the  debt  {In  re  Bechet,  12  Bank  Reg. 
201 ;  18  U.  S.  Stat,  at  L.  pp.  182,  183). 

VII.  As  the  plaintiff  voluntarily  became  a  party  to- 
the  composition  proceedings  and  did  not  obtain  the  as- 
Bent  of  the  sureties  this  court  is  bound  to  hold  that  it: 
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intended  the  consequences  of  its  own  act  and  dischaiged 
the  sureties. 

Charles  Edward  Souther  {McDanieU,  Lummu& 
Souther\  opposed. — ^I.  Proceedings  in  bankruptcy,  un- 
der United  States  Revised  Statutes,  section  4972,  et  seq.y 
are  in  effect  a  suit  between  a  debtor  and  his  creditors 
{In  re  Farrell,  5  Barik.  Reg.  125,  Nixon,  J.,  at  p.  127; 
In  re  Adams,  2  Id.  92 ;  In  re  Bush,  6  Id.  179,  Hall, 
J.,  p.  180). 

n.  A  discharge  in  bankruptcy  is  therefore  a  judg- 
ment, since  it  determines  finally  the  rights  of  the  par- 
ties and  protects  the  debtor  against  all  claims  which 
were  or  might  have  been  asserted  in  the  proceedings 
{U.  S.  Reo.  Stai.  §  5119 ;  Piatt  v.  Parker,  13  Bank. 
Reg.  14,  and  cases  cited  at  p.  16). 

III.  *  A  composition  between  the  debtor  and  his 
creditors  under  section  17  of  the  amended  bankrapt 
act  ( U.  S.  Stats.  1873-4,  c.  390,  p.  178)  in  effect  settles 
such  a  suit  upon  specified  terms  and  operates  as  a  dis- 
continuance thereof  upon  consent  before  judgment.  It 
is  "a  substitute  for  the  ordinary  proceedings  and  dis- 
charge under  the  bankrupt  act'*  {In  re  Bechet,  12 
Ban^.  Reg.  201,  202). 

IV.  The  effect  of  a  discharge  is  declared  by  United 
States  Revised  Statutes,  §  5119,  but  it  does  not  extend 
to  collateral  remedies  ( U.  S.  Rev.  Stat.  §  5118 ;  In  re 
Levy,  1  Bank.  Reg.  66.  And  see  Bowery  Savings 
Bank  v.  Clinton,  2  Sandf.  113 ;  Phillips  v.  Solomon, 
42  Oeo.  192,  McKay,  J.,  at  p.  195,  and  cases  cited). 
A  debt,  therefore,  is  not  extinguished  by  the  judgment 
in  the  suit  in  any  such  sense  that  collateral  remedies 
are  not  preserved  ;  and  if  not  by  a  judgment^  then,  a 
fortiori^  not  by  a  discontinuance  before  judgment, 
through  a  comx>osition. 

V.  Congress  could  not  have  intended,  by  section  17  of 
the  amendment,  that  the  debt  should  be  satisfied  more 
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effectively  than  by  a  discharge  under  the  act  itself. 
The  whole  question  is  one  of  statutory  construction  ; 
and  upon  the  principle  of  in  pari  materiay  the  bank- 
rapt  act  and  all  its  amendments  will  be  considered  as 
one  statute,  although  enacted  at  different  times  {Sedgw. 
on  Construction  of  Constit.  <fe  Stat.  Law^  2nd  Ed.  209- 
212,  notes  and  cases.  See  also  Perkins  v.  Perkins,  63 
Barb.  531).  Its  provisions  will  therefore  be  construed 
harmoniously,  and  if  collateral  remedies  upon  the  debt 
survive  the  proceedings  in  one  part,  they  will  not  in 
another  paxt  be  held  to  have  perished  by  them.  And 
being  statutory,  the  question  is  of  course  removed  from 
the  operation  of  general  principles  which  control  the 
relations  of  princii)al  and  surety  ;  but  upon  these  even, 
it  would  be  plaintiff's  duty  to  collect  its  claim  so  far  as 
possible  from  the  debtors  themselves,  and  laches  in 
doing  so  might  be  available  to  the  sureties  as  a  de- 
fense. 

Bakbett,  J. — The  effect  of  a  composition  confirmed 
by  the  bankrupt  court,  under  section  17  of  the  act  of 
June  22,  1874,  is  substantially  the  same  as  a  discharge 
under  section  32  of  the  act  of  March  2,  1867.  In  the 
one  case  the  creditors  resolve  that  a  composition  pro- 
posed by  the  debtor  shall  be  "  accepted  in  satitfactixm 
of  the  debts  due  to  them  from  the  debtor;"  in  the 
other,  the  court  grants  the  bankrupt  '^a  discharge 
from  aU  his  debts."  It  is  said  that  in  the  latter  case 
the  debt  remains,  and  that  the  discharge  merely  oper- 
ates against  the  remedy,  while  in  the  former  case  the 
debt  itself  is  satisfied  and  extinguished.  The  language 
used  must,  however,  be  read  in  connection  with  the 
context,  and  in  the  light  of  the  general  purpose  and 
spirit  of  the  bankrupt  act.  For  instance :  the  proceed- 
ing therein  referred  to  is  clearly  a  very  different  thing 
from  an  ordinary  composition  agreement.  In  general, 
a  promise  by  a  single  creditor  to  accept  less  than  the 
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fall  amount  of  his  debt  in  complete  satisfaction,  cannot 
be  enforced ;  and,  to  extinguish  the  debt  without  pay- 
ment in  fully  a  release  under  seal  is  required.  Ordin- 
ary composition  deeds  between  a  debtor  and  his  credi- 
tors are  only  binding  on  those  executing  theuL  Here, 
however,  the  creditors  generally, — proper  notice,  be  it 
assumed,  haying  been  given, — are  bound  by  the  tenns 
of  the  composition.  It  has  the  same  effect  upon  those 
voting  against  it,  or  not  appearing  at  all,  as  upon  the 
prime  movers ;  and  the  statutory  minority  are  bound 
thereby,  whether  they  accept  the  pro  rata  payment  or 
not.  As  to  the  latter,  are  their  debts,  too,  satisfied  and 
extinguished,  in  the  broad  sense  contended  for,  al- 
though they  have  opposed  the  entire  arrangement  and 
refused  all  pro  rata  payments  ?  Evidently  not  As 
against  these  creditors,  the  bankrupt  could  not  plead  a 
mere  accord  and  satis&tction  or  an  extinguishment  of 
the  debt.  He  would  be  bound  si)ecially  to  set  forth  the 
completed  composition  proceedings  under  the  act,  and 
to  rely  upon  the  effect  to  be  given  to  them,  quite  as 
much  as  if  he  had  been  discharged  by  the  court,  and 
were  compelled  to  set  that  fact  up.  The  compositioa 
is  really  a  mere  substitute  for  the  discharge.  It  is 
simply  a  part  of  the  general  bankruptcy  scheme— per- 
missible only  where  proceedings  are  actually  pending, 
and  subject  to  be  rejected  or  set  aside  by  the  court. 

Again :  provision  is  made  in  connection  with  the 
composition  proceedings  for  determining  the  value  of 
the  debts  of  secured  creditors,  and  it  is  declared  that 
those  who  are  f  uUy  secured  are  not  entitled  to  vote 
upon  the  composition  resolutio^  without  first  relin- 
quishing such  security. 

If  the  construction  contended  for  by  the  defendants 
be  correct,  the  debt  of  a  secured  creditor  is  absolutely 
extinguished  by  the  acceptance  of  the  composition,  and 
thus  the  provision  with  resi)ect  to  the  relinquishment 
of  security  must  be  surplusage.    Congress  evidently 


ABBOTT'S    NEW    CASES.  421 

Clark  o.  Bmninger. 


thought  otherwise,  and  that,  but  for  the  provision  in 
question,  the  secured  creditor  could  have  accepted  his 
pro  rata^  and  then  proceeded  to  realize  from  the  secur- 
ity the  balance  of  his  debt. 

Clearly,  then,  the  word  "satisfaction"  in  section 
17  is  not  to  be  construed  in  the  broad  sense  contended 
for,  but  as  qualified  by  its  surroundings,  and  the  evi- 
dent intent  of  the  legislative  body.  The  fair  and 
reasonable  construction  of  the  provision  in  question  is 
not  that  the  debts  are  satisfied  in  the  sense  of  absolute 
extinguishrrient  for  all  purposes^  but — ^in  analogy  to 
our  State  aot  as  to  compromises  by  partners  and  joint 
debtors — ^that  the  debtor  himself  is  exonerated  and  re- 
leased from  all  further  liability  thereon,  while  the 
remedy  as  to  i)artners,  indorsers  and  sureties  is  reserved 
and  preserved.  For  these  reasons,  the  court  is  of  opin- 
ion that  the  defendants,  as  the  bankrupts'  sureties, 
were  not  released  by  the  offer  and  acceptance  of  the 
compromise,  nor  by  the  receipt  by  the  plaintiffs  of 
their  pro  rata  share  thereof,  although,  as  averred  in 
the  complaint,  such  receipt  was  "in  full  satisfaction  of 
claims  against  principals." 

The  demurrer  must,  therefore,  be  overruled  with 
costs,  but  with  leave  to  the  defendants  to  answer  over 
with  twenty  days,  after  payment  of  such  costs. 

Ordered  accordingly. 

No  appeal  was  prosecuted. 


CLARK  «.  BINNINGER. 
N.  T.  Superior  Court ;  Special  Term^  Decembery  1876. 

Attobhet'b  Fees. — Absionee  in  Banebuptct. 

Where,  after  receiver  appointed  in  a  State  court,  an  assignee  in  bank- 
ruptcy of  the  parties  takes  control  of  the  action,  the  court  wiU 


423  ABBOTTS    NEW  CASES. 


Clark  «.  Binninger. 


neTorthelees  protect  the  right  of  the  original  attorney  and  counsel 
to  eompenaation  out  of  the  fund. 

Motion  for  payment  of  coimsel  fees,  &c.,  ont  of  fond. 

Abraham  B.  Clark  brought  this  action  in  1869, 
against  Abraham  Binninger,  his  partner,  for  a  dissolu- 
tion of  the  partnership  and  an  accounting ;  and  had 
receivers  appointed  by  this  court.  Creditors  of  the  firm 
then  took  proceedings  in  bankruptcy  against  them,  on 
which  an  assignee  was  appointed  under  the  U.  S. 
bankrupt  law.  The  history  of  this  litigation  appears 
in  8  Barik,  Reg.  385,  481,  487,  489,  491,  518,  fi24. 

The  bankrupt  court  authorized  the  assignee  to  ap- 
pear in  the  action  in  tliis  court,  in  the  name  and  stead 
of  Clark  {Id.  491,  524).  He  accordingly  applied  in 
April,  1870,  to  MoNELL,  J.,  for  an  order  that  the  action 
be  discontinued  and  the  assets  be  delivered  by  the  re- 
ceivers to  him,  the  assignee  in  bankru{>tcy .  The  leaned 
justice  held  that  assignee's  title  was  subject  to  the  liens 
previously  acquired  in  the  State  court,  which  could  not 
surrender  the  property  until,  under  direction  of  the 
court,  it  should  be  applied  to  j^a^yiiient  of  the  firm 
debts ;  when  that  should  have  been  accomplished,  and 
suitable  provision  made  for  the  costs,  exx)enses  and  fees 
of  the  parties  and  of  the  receiver,  any  balance  remain- 
ing would  be  payable  to  the  assignee  in  bankruptcy. 
In  the  mean  time  the  assignee  nught  take  ujKm  himself 
the  conduct  of  the  action. 

This  case  now  came  before  the  court  for  h^ng 
upon  the  petition  of  George  M.  Titus,  who  origmally 
acted  as  counsel,  and  subsequently  as  attorney  and 
counsel,  for  the  defendant,  praying  for  an  order  of  the 
court  directing  the  payment  to  him  by  the  receiver— 
heretofore  appointed  herein — or  by  the  assignee  In 
bankruptcy  of  the  parties  to  this  action,  upon  whom 
are  devolved  its  conduct  and  control,  of  his  reasonable 
oosts  and  counsel  fees  incurred  in  the  defense  thereof. 
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O.  N.  TUus.  tor  defendant. 
P.  N.  Bangs  J  for  asadgnee. 
Samuel  Jones^  for  receiver. 

Sanfosd,  J. — [After  stating  factsr] — ^After  a  care- 
ful examination  of  the  varioas  orders  and  proceed- 
ings affecting  the  petitioner's  claim,  I  feel  constrained 
to  overmle  the  exceptions  to  the  referee's  report, 
filed  on  behalf  of  the  assignee  in  bankruptcy ;  and 
to  hold  that  the  i)etitioner  is  entitled  to  the  relief 
for  which  he  asks.  The  application  seems  to  have 
been  opposed  by  the  receiver,  mainly  upon  the  ground 
of  an  insufficiency  of  funds ;  and  by  the  assignee,  on 
the  ground  that  the  court  has  no  jurisdiction  or  au- 
thority to  direct  such  payment. 

I  think  the  receiver  must  be  held  resi)onsible,  not- 
withstanding the  facts  asserted  in  his  opposing  affldm 
vit,  for  a  sum  sufficient  to  discharge  the  petitioner's 
claim ;  and  I  cannot  regard  the  question  of  the  author- 
ity of  the  court  to  make  the  order  applied  for  as  an 
open  one,  in  view  of  the  express  provisions  of  the  order 
of  reference,  and  the  opinion  of  the  late  Chief  Justice 
MoNSLL,  on  the  motion,  decided  Jime  8,  1870.  The 
court  has  repeatedly  refused  applications  on  behalf  of 
the  assignee,  tending  to  subject  the  cause  and  the  fund 
in  court  to  his  control,  ^vithout  making  suitable  pro- 
vision for  the  payment  of  the  fees  of  the  attorneys  and 
counsel  of  the  respective  parties,  and  of  the  receiver. 
The  power  thus  exercised  is  not  derived  from  the  pro- 
visions of  the  Code,  with  respect  to  allowances,  but  is 
inherent  in  the  court  as  an  element  of  its  equitable 
jurisdiction.*  I  have  the  less  hesitation  in  granting  the 
petitioner's  application,  inasmuch  as  there  can  be  no 
doubt  that  an  appeal  will  lie  at  the  instance  of  either 
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the  receiver  or  of  the  assignee ;  while  if  the  application 
were  denied,  it  is  at  least  doubtful  whether  the  claim- 
ant may  not  be  remediless.  The  referee's  fees  shonld 
be  paid  from  the  fund.  The  amount  reported  in  &yor 
of  the  claimant,  less  the  sum  of  $100  already  paid  to 
him  by  defendant,  should  then  be  paid ;  the  cider 
should  direct  the  receiver  to  mal^e  such  payment ;  bat, 
if  for  any  reason  the  claimant  should  not  succeed 
in  thus  realizing  the  amount  due  him,  the  assignee 
should  be  directed  to  make  good  any  deficiency.  The 
form  of  the  order  may  be  settled  upon  notice. 

Proceedings  on  the  part  of  the  claimant  to  enforce 
payment  under  the  order  to  be  entered,  may  be  stayed 
pending  an  appeal  to  the  general  term,  if  such  an  ap- 
peal be  duly  taken. 


MUTUAL  LIFE  INS.  CO.  «.  CAMERON. 

ISf.  Y.  Supreme  Courts  First  Departm^ni;  ChcmberSj 

October^  1876. 

Lbavb  to  Plead  Dibchabob. — ^Lachbs. — ^Lbavb  to  AmirsB. 

Where  a  defendant  in  foreclosure  omitted  to  plead  his  discharge  in 
bankruptcy,  relying  on  the  apparent  impossibility  of  there  beinf; 
any  considerable  judgment  for  deficiency  against  him, — EsU  tint 
more  than  two  years  and  a  half  afterward  he  might  be  allowed 
to  plead  it,  when,  by  reason  of  intermediate  modification  of  the 
judgment,  he  had  been  charged  with  a  very  large  deficiency. 

Motion  to  open  a  judgment  by  de&ult. 

This  action  was  commenced  in  January,  1874^  to 
foreclose  certain  mortgages  on  property  in  the  city  of 
New  York.  Donald  Cameron  was  joined  as  a  defend- 
ant, because  he  was  one  of  the  obligors  ui)on  one  of  the 
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bonds  for  the  sum  of  $50,000.  He  was  duly  served 
with  a  summons,  but  having  no  defense  at  that  time, 
did  not  appear  in  the  action.  He  supposed  that  the 
premises  covered  by  the  mortgages  were  an  ample 
security,  and  were  worth  fax  more  than  the  amount  of 
the  mortgages.  In  April,  1874,  Cameron  was  dis- 
charged in  bankruptcy,  and,  supposing  that  this  pro- 
tected him  from  any  liability  for  any  judgment  obtaioed 
by  the  plaintifF,  paid  no  attention  to  the  proceedings 
in  the  action,  and  took  no  steps  for  his  protection.  In 
February,  1875,  a  judgment  of  foreclosure  and  sale 
was  entered,  decreeing  that  plaintiff  should  have  judg- 
ment for  any  deficiency  as  against  Cameron,  with 
others,  some  of  whom  were  infants.  Under  this  decree, 
a  sale  was  thereafter  made  on  April  20, 1875.  In  June, 
1875,  the  infant  defendants  obtained  an  order  vacating 
said  decree,  and  permitting  all  the  parties  who  had 
answered  to  proceed  to  trial  de  novo  ;  and  also  giving 
leave  to  the  infants  to  file  a  new  answer.  Prom  this 
order  the  plaintiff  appealed  to  the  general  term  ;  but 
nevertheless  in  July  proceeded  to  a  new  trial  of  the 
action.  This  new  trial  resulted  in  a  second  judgment 
for  plaintiff,  with  a  provision  for  deficiency  against 
Cameron  with  others.  This  second  judgment  was  ap- 
pealed from  by  the  infant  defendants,  and  the  general 
term,  in  January,  1876,  dismissed  plaintiff's  appeal 
from  the  order  for  new  trial,  and  reversed  the  judg- 
ment which  had  been  rendered  pending  the  appeal,  and 
ordered  a  new  trial.  In  March,  1876,  the  plaintiff  ob- 
>  tained  a  modification  of  the  order  dismissing  the  ap- 
peal, the  effect  of  which  modification  was  to  permit  the 
judgment  entered  in  February,  1875,  and  the  sale 
thereunder  to  stand  until  further  order  of  the  court, 
and  to  adjudge,  also,  that  only  one-quarter  of  the 
mortgaged  premises  was  subject  to  be  sold  to  satisfy 
the  mortgages  sought  to  be  foreclosed.  This  decision 
rendered  Cameron  liable  to  a  judgment  for  a  deficiency 
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for  a  lai^  sum.  He  did  not  learn  this  fact  UBtQ  Octo- 
ber 7j  1876,  when  he  immediately  moved  that  Ae 
judgment  of  Febmary,  1875,  so  far  as  it  directed  a 
judgment  for  deficiency  against  him,  be  opened,  and 
that  he  be  permitted  to  answer,  and  set  up  the  d^ense 
of  his  discharge  in  bankruptcy. 

Mr.  Jolinej  for  the  motion. 

JvZien  T.  DavieSy  opposed. 

Babbett,  J. — ^The  laches  is  only  api)arent  The 
defendant  moved  as  soon  as  he  learned  what  had  taken 
place  in  the  suit,  and  when  for  the  first  time  the  ques- 
tion of  his  liability  for  a  deficiency  became  a  practical 
one.  He  ought  to  be  allowed  to  plead  his  discharge, 
upon  payment  of  the  costs  which  have  accrued  since 
the  decision  of  the  general  term,  followed  by  the  notice 
of  trial  for  the  second  time,  and  $10  costs  of  motion. 
The  plaintiff,  however,  has  the  usual  leave  to  discon- 
tinue or  to  disclaim  any  i)ersonal  claim  against  CSam- 
eron,  within  twenty  days,  without  costs. 

Ordered  accordingly.* 
There  was  no  api)eaL 

*  The  order  was  as  foUows  : 

Ordered:  That  said  motion  be  and  the  same  is  hereby  granted; 
and  that  said  defendant  have  leave  to  serve  his  answer  herein  within 
three  days  after  the  entry  of  this  action,  on  payment  to  pUdntif  s 
attorney  of  $25  costs  accrued  since  the  decision  of  the  genenl  term 
herein,  ordering  a  new  trial  of  this  action,  and  (10  costs  of  this 
motion. 

And  it  is  further  ordered  that  upon  the  service  of  said  answer,  tnd 
the  payment  of  such  costs,  the  judgment  herein  entered  on  the 
day  of  February,  1875,  so  far  as  the  same  provides  for  the  payment, 
of  any  deficiency  by  the  said  Cameron,  be  vacated  and  set  aside. 

And  it  is  further  ordered  that  the  plaintLS  have  leave  to  difcon* 
tinue  this  action  as  against  said  defendant  Cameron,  or  to  disdaun 
any  personal  claim  against  him  therein,  within  twenty  daja  after 
•emce  of  said  answer  without  costs,  if  so  advised. 
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MoALPIN  V.  POWELL. 

City  Court  of  Brooklyn;  General  Term^  SepteTribeTy 

1876. 

FiRB  Escape. — Kbgligencb  of  Landlobd. 

A  fire  escape  required  by  law  to  be  erected  and  kept  in  repair,  is,  in 
case  of  defects  in  its  condition,  a  dangerous  structure  witbin  the 
rule  rendering  an  owner  liable  to  one  injured  thereby. 

The  owner  of  a  building  is  liable  for  injury  sustained  by  one  of  the 
family  of  a  tenant  of  an  apartment  by  going  without  negligence 
upon  a  defective  balcony  of  a  fire  escape,  upon  which  the  windows 
of  the  apartment  open.'*' 

Appeal  by  defendant  from  a  judgment  for|l,186.24y 
entered  in  March,  1876,  upon  the  verdict  of  a  jury,  and 
from  an  order  denying  a  motion  for  a  new  tiial. 

This  action  was  brought  by  James  McAlpin,  as  ad- 
ministrator of  his  son,  John  McAlpin,  to  recover  dam- 
ages for  the  death  of  the  latter,  when  nearly  ten  years 
of  age,  caused  by  his  fall  through  a  fire  escape  on  the 
premises  of  the  defendant,  Bebecca  B.  Powell,  which 
the  plaintiff  occupied  as  tenant. 

The  plaintiff,  a  shoemaker,  occupied  the  third  floor 
of  the  house,  and  used  the  back  room  a;9  a  work-shop. 
The  window  of  this  room  was  low,  and  opened  on  a  fire 
escape,  which  was  about  six-feet  long,  by  tlD:ee  feet 

*  See  on  this  subject,  besides  cases  in  text.  Loop  v.  Lichfield,  42 
JRT.  T,  851,  and  cases  there  cited  ;  Losee  v.  Buchanan,  61  Id,  476  ; 
Losee  v.  Clute,  Id.  404 ;  Baird  v.  Daly,  67  Id,  286,  rev'g  4  Lam,  426 ; 
Coughtry  t>.  Globe  Woolen  Co.,  66  N.  T,  124,  rev'g  1  Supm.  Ct,  (ST. 
A  d)  452  ;  Mullen  v,  St.  John,  67  Jf.  T.  667 ;  Vincett  v.  Cook,  4 
An,  818 ;  Scullin  «.  Dolan,  4  Ikdy,  163 ;  Gardner  «.  Bennett,  88 
Super.  Ct.  (J.  dt  8.)  197  ;  Qare  v.  Nat.  aty  Bank,  14  Ahb,  Pr.  If.  8. 
326 ;  Walsh  v.  Mead,  8  Htm,  887  ;  Ryan  v.  Thomson,  88  8i^.  Ct. 
(J.  A  8.)  188;  Totten  «.  Phipps,  62  N,  T.  854 ;  McGarry  «.  Loomis, 
68  m.  104. 
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and  a  half  wide,  and  protected  by  a  railing,  about  three 
feet  four  inches  high.    At  one  end  was  a  trap-door, 
which  gave  access  to  the  ladder  below,  and  was  so 
arranged  as  to  turn  upwards  on  hinges.    These  hinges 
had  become  rusted,  and  were  fastened  with  a  small 
wire  and  a  string,  and  were  in  this  condition  when  the 
premises  were  rented  to  the  plaintiff,  but  he  had  Bot 
noticed  their  unsafe  condition.    On  the  afternoon  ol 
August,  1876,  the  deceased  stepx>ed  out  of  the  window 
upon  the  platform  of  the  fire  escape,  which  was  about 
fifteen  or  sixteen  inches  below  the  window  sill,  and 
having  walked  to  the  end  in  which  the  trap-door  waB, 
while  he  was  standing  upon  this,  it  gave  away,  an^ 
he  fell  to  the  ground  and  was  killed. 

The  defendant  was  not  aware  of  the  insecure  condJ 
tion  of  the  fire  escape. 

The  case  was  tried  before  Chief  Justice  Neilsoit 
and  a  jury,  February  25,  1876.  After  plaintiff's  testi- 
mony had  been  given,  the  defendant  moved  for  a  non- 
suit on  the  grounds  of  the  negligence  of  plaintiffs 
intestate ;  that  the  negligence  of  defendant  had  not 
been  shown ;  and  that  the  structure  having  been  made 
for  a  fire  escape  and  not  being  used  for  that  purpose 
at  the  time  of  the  accident,  defendant  was  not  liable. 
The  motion  was  denied,  and  the  defendant  excepted. 

Neilson,  Ch.  J.,  charged  the  jury  that  they  might 
estimate  damages  prospectively;  that  the  plaintiff 
must  prove  the  negligence  of  the  defendant,  and  no 
negligence  whatever,  on  the  part  of  the  plaintiff,  or  in 
this  case  on  the  part  of  the  deceased ;  that  the  jury 
were  to  consider  whether  the  fire  escape  was  in  such  an 
unsafe  condition  as  to  make  it  so  dangerous  taUfe  that 
the  defendant  should  not  have  rented  the  premises  ifl 
that  condition ;  that  the  boy  was  bound  to  exeroise  all 
the  care  and  diligence  proper  to  one  of  his  age ;  ^^ 
that,  as  the  law  required  the  fire  escape  to  be  erectedj 
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and  that  the  owner  should  keep  it  in  repair,  if  injury 
resulted,  without  contributory  negligence,  from  any 
neglect  on  her  part  to  do  so,  she  was  liable  therefor. 

To  this  charge  the  defendant  excepted.  The  jury 
found  for  the  plaintiff,  and  assessed  the  damages  at 
$1000. 

A  motion  by  the  defendant  for  a  new  trial  on  the 
minutes  was  denied,  and  thereupon  she  api)ealed  to  the 
general  term. 

Man  &  Parsons^  for  appellant. — I.  As  to  obligation 
of  defendant  to  repair,  cited :  Doupe  v.  Genin,  45  N.  T. 
119 ;  Witty  v.  Matthews,  52  Id.  512  ;  Suydam  v.  Jack- 
son, 54  Id.  450 ;  Post  v.  Vetter,  2  E.  D.  Smith,  248  ; 
Jaffe  7).  Harteau,  56  N.  T.  398 ;  Casey  v.  Mann,  6 
Abb.  Pr.  91 ;  Gott  v.  Gandy,  2  JEUis  &  B.  847. 

II.  As  to  liability  of  landlord  for  failure  to  comply 
with  the  statute  for  the  construction  of  fire  escapes, 
and  that  the  statute  did  not  operate  to  vary  the  con- 
tract between  the  lessor  and  the  lessee,  so  as  to  compel 
the  former  to  repair  the  premises,  where  the  lease  in 
effect  provided  the  contrary,  cited :  Mayor  of  N.  Y.  v. 
Gorlies,  2  Sandf.  301 ;  Howard  v.  Doolittle,  3  Dner, 
464 ;  Sherwood  v.  Seaman,  2  Bosw.  127. 

m.  As  to  inapplicability  of  cases  which  charge  an 
owner  for  liability  with  reference  to  the  condition  of  a 
street  or  of  a  pier  where  the  premises  were  private,  and 
that  the  responsibility  for  the  premises,  as  between  the 
defendant  and  the  plaintiff,  devolved  upon  the  latter, 
cited :  Congreve  v.  Smith,  18  N.  T.  79 ;  Davenport  v. 
Buckman,  37  Id.  568 ;  Dygert  v.  Schenck,  23  Wend. 
446 ;  Apderson  T.  Dickie,  1  Robt.  238 ;  Swords  u.  Ed- 
gar, 59  N.  T.  28  ;  Cannavan  v.  Conklin,  1  Daly,  609 ; 
O'Brien  t).  Capwell,  59  Barb.  497 ;  Kastor  t?.  Newhouse, 
4  E.  D.  Smith,  20 ;  Howard  v.  Doolittle,  3  Btber,  AIM:. 

ly.  Against  the  charge  that  the  deceased  was  only 
bound  to  ^ercise  the  care  proper  to  his  age,  counsel 
cited :  Davenport  z.  Buckman,  37  N.  T.  668 ;  Sheridan 
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V.  Brooklyn  &  Newtown  R.  R.,  36  Id.  39 ;  CMaia  v. 
Hudson  R.  R.,  38  Id.  446  ;  Mangam  v.  Brooklyn  B.  B., 
Id.  465  ;  Thurber  v.  Harlem  B.  M.  &  F.  R.  R.  Co.,  80 
Id.  326 ;  CaUigan  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  59  Id. 
651 ;  Carroll  v.  Staten  Island  R.  R.  Co.,  68  Id.  126. 

V.  That  the  dangerous  condition  of  the  fire  escape 
being  obvious,  no  one  could  put  himself  in  a  position 
where  it  would  be  possible  to  fedl  through,  without 
contributiye  negligence. 

Morris  &  PearsaU^  for  respondent. — ^I.  The  tenants 
had  a  right  to  suppose  the  fire  escape  strong  and  secnre 
in  all  its  parts.  It  was  the  legal  duty  of  the  defendant 
to  keep  it  in  a  safe  condition  ( WJiar.  Neg.  §  36 ;  Bt. 
13,  §  36,  of  the  Amended  Charter  of  1873). 

II.  The  non-performance  of  this  duty  by  defendant 
is  not  excused  by  reason  of  her  ignorance  that  it  was 
out  of  repair. 

III.  The  defendant  should  have  notified  the  tenant 
of  its  dangerous  condition. 

IV.  The  question  of  contributory  negligence  having 
been  submitted  to  the  jury  under  a  charge  favorable  to 
the  defendant,  its  finding  ux>on  that  question  is  oondn* 
sive  (Ireland  v.  Oswego  R.  R.  Co.,  13  N.  T.  633 ;  Bern- 
hardt v.  R.  S.  R.  R.  Co.,  23  How.  Pr.  168 ;  Mullaney 
V.  Spence,  16  Ahh.  Pr.  N.  8.  330). 

McCuB,  J. — ^The  fire  escape  upon  which  the  acci- 
dent happened  was  no  part  of  the  premises  rented  by 
the  defendant  to  the  father  of  the  deceased.  It^^ 
erected  for  the  use  of  all  the  occux)ants  of  the  bTiildiQ& 
and  although  intended,  doubtless,  to  be  resorted  to 
only  in  case  of  fire,  yet  access  to  it  was  had  from  the 
rear  window  upon  each  fioor. 

No  notice  was  given  prohibiting  its  use  in  the  o^ 
dinary  way  in  which  it  was  intended  to  be  used,  aad 
the  inmates  of  the  building  there  had  the  right  to  V^ 
fiume  that  it  was  in  proper  repair  and  condition. 
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The  esca})e  forming  no  part  of  the  demised  premises, 
we  do  not  consider  the  rule  of  law  as  to  repairs,  as  be- 
tween landlord  and  tenant,  applicable  in  the  present 


The  structure  was  erected  long  after  the  building 
itself,  and  in  obedience  to  the  reqiurements  of  the  stat- 
nte.  The  statute  made  it  a  misdemeanor  to  neglect 
the  erection  of  the  escax)e  after  due  notice,  and  imposed 
in  addition  a  penalty  of  $500.  The  statute  also  made 
it  the  express  duty  of  the  owner  to  keep  it  in  good  re- 
pair and  well  painted. 

The  duty,  therefore,  of  keeping  it  in  repair  did  not 
resxdt  from  the  relation  of  landlord  and  tenant,  nor 
from  any  contract,  express  or  implied,  between  the 
parties,  but  from  the  plain  directions  of  the  law ;  and 
we  have  thus  presented  the  main  question  in  the  case, 
— ^Is  this  a  mere  police  regulation  creating  an  obligation 
on  the  part  of  the  landlord  to  the  public  authorities, 
and  to  them  alone  1    This  is  the  defendant's  position. 

We  think  the  deceased  had  the  right  to  presume 
that  the  defendant  had  discharged  the  duty  imx>osed 
nx>on  her,  and  that  the  escape  was  at  all  times  in  such 
condition  and  rei)air  that  it  was  safe  to  use  in  case  of 
fire.  If  sufficiently  strong  for  that  purpose,  it  was 
equally  so  for  the  purpose  and  to  the  extent  for  which 
it  was  employed  at  the  time  of  the  accident. 

There  was  a  doorway  in  the  floor  of  the  escape, 
which  was  intended  to  cover  and  guard  a  passage-way 
to  stairs  leading  to  the  story  below,  and  by  successive 
stairs  leading  finally  to  the  ground.  The  Unges  which 
had  originally  held  the  door  had  long  been  broken, 
and  at  the  time  of  the  accident,  the  door  was  held  in 
place  by  a  wire  and  string,  so  that,  while  the  door  ap- 
peared to  be  secure  in  its  place,  its  condition  was  really 
dangerous.  When  last  seen,  the  deceased,  a  boy  ten 
years  of  age,  was  sitting  upon  the  sill  of  the  window 
in  the  rear  of  the  house,  opening  immediately  upon 
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the  escape,  the  floor  of  which  was  abont  eighteen  inches 
only,  below  the  level  of  the  window. 

The  boy  must  have  8tepi)ed  from  the  window  to  the 
floor  of  the  escai)e,  and  the  door,  which  formed  a  part 
of  the  flooring,  gave  way  with  his  weight,  and  he  was 
precipitated  to  the  story  below,  and  died  in  a  few  hours 
from  the  injuries  received  by  him  in  the  faU. 

The  deceased  made  use  of  the  escape,  it  is  true,  at 
an  unusual  time,  to  wit,  when  there  was  no  fire ;  but  it 
did  not  appear  that  the  use  of  it  was  made  in  any  un- 
usual manner. 

Upon  these  &cts  we  are  of  opinion  that  the  defend- 
ant was  liable  as  having  failed  to  dischaige  a  legal 
duty,  and  in  the  proper  discharge  of  which  all  the  in- 
mates of  the  building  had  an  interest. 

It  is  very  clear  that  if  the  accident  had  occurred 
while  the  deceased  was  endeavoring  to  escape  from  the 
building  in  case  of  a  fire,  the  defendant  would  have 
been  liable ;  and  this  liability,  we  do  not  think,  is  at 
all  affected  by  the  fact  that  the  accident  occurred  under 
the  circumstances  above  detailed. 

We  regard  this  case  as  coming  within  the  rule  which 
holds  a  party  responsible  who  maintains,  upon  his  owo 
premises,  a  structure  dangerous  to  the  public,  without 
so  guarding  access  and  approach  to  it,  as  to  prevent 
the  occurrence  of  an  accident  without  inexcusable  care- 
lessness on  the  part  of  the  person  injured.  The  au- 
thorities bearing  upon  this  point  are  very  fully  discussed 
in  the  opinion  of  Judge  Reynolds,  in  the  case  of 
MuUaney  v.  Spence,  decided  by  the  general  term  of 
this  court  in  February,  1874  (15  Abb.  Pr.  IT.  S.  330). 

The  defendant,  having  failed  to  keep  the  escape  in 
proper  repair,  is  liable  for  injuries  resulting  there- 
from. 

We  see  no  error  in  the  instructions  under  which  the 
cause  was  submitted  to  the  jury,  both  on  the  question 
of  defendant's  negligence,  and  contributory  n^ligence 
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on  the  i)art  of  the  deceased,  and  we  are  of  opinion  that 
the  yerdict  is  folly  warranted  by  the  evidence. 

The  judgment  should,  therefore,  be  affirmed,  with 
costs* 

Reynolds,  J.,  concurred. 


FLEMING  «.  BROOKLYN  CITT  R.  R.  CO. 
City  Court  of  Brooklyn;  General  Term,  May^  1876.. 

Kbolioekce. — Pleadino. 

A  nulroad  company  are  not  liable  for  damages  sustained  by  a  news- 
boy who  is  allowed  free  access  to  their  cars,  merely  because  the 
injury  might  have  been  prevented  by  the  attention  of  their  servants.. 

Api)eal  from  a  judgment  of  nonsuit,  and  from  aui 
order  denying  a  motion  for  a  new  trial. 

The  action  was  brought  by  Catharine  Fleming,  as 
administratrix  of  Thomas  Fleming,  to  recover  {gOOO* 
damages  from  the  defendant,  for  negligently  causing 
his  death. 

The  complaint  alleged :  '^  That  on  the  16th  day  of 
April,  1874,  at,  &c.,  while  one  of  defendant's  cars  was 
being  driven  rapidly  along  said  street,  one  Thomas. 
Fleming,  an  infant  of  the  tender  age  of  eight  years, 
was  standing  on  the  sidewalk  of  said  street,  offerings 
newsi>apers  for  sale,  when,  at  the  desire  or  suggestion 
of  some  passenger  upon  said  car,  who  wished  to  pur- 
chase a  newspaper  from  said  Thomas  Fleming,  as 
plaintiff  is  informed  and  verily  beUeves,  the  person 
then  driving  defendant's  said  car,  and  being  employed 
by  defendants  to  drive  the  same,  did,  negligently,  and* 
with  gross  and  culpable  disregard  of  the  said  Thomas 
Fleming's  tender  years  and  feeble  strength,  invite,  in- 
VoL.  1—28 
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dnce,  persuade  or  permit  said  Thomas  to  appioach, 
ascend  and  jump  on  the  front  platform  of  said  car,  and 
without  stopping  or  slackening  the  speed  of  the  same, 
and  there  permitted  said  infant  for  a  short  period  to 
remain,  and  i)ass  into  and  about  said  car,  and  then  to 
pass  out  and  off  the  same  by  way  of  the  front  platform 
as  aforesaid,  without  stopping  or  slackening  the  speed 
of  said  car,  and  without  directing  him  to  pass  out  by 
way  of  the  rear  platform,  as  was  his  duty  to  do ;  but 
so  negligently,  carelessly,  and  heedlessly  did  the  de- 
fendants, by  and  throu^  this  Tperson^  their  driver, 
conduct  and  manage  their  business  in  and  about  said 
car,  that  the  said  Thomas  Fleming  was  thrown  or 
slipi)ed  from  said  platform,  and  fell  under  the  wheels 
of  said  car,  whereby  he  was  run  over  and  killed.^' 

The  answer  was  a  general  denial. 

The  cause  came  on  for  trial  before  Judge  McGus 
and  a  jury,  on  November  11,  1875.  After  plaintiff's 
opening,  but  before  any  evidence  had  been  taken,  de- 
fendant moved  to  dismiss  the  complaint,  on  the  ground 
that  it  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action. 

Plaintiff  then  offered  to  prove  an  additional  fact  not 
stated  in  the  complaint,  viz.,  to  show  a  license  of  the 
raUroad  company  to  sell  papers  on  the  cars ;  but  his  offer 
was  overruled,  and  the  motion  to  dismiss  granted.  The 
plaintiff  excepted  to  each  ruling,  and  moved  for  a  new 
trial  on  the  exceptions.  This  was  denied,  and  plaintiff 
excepted  and  Appealed  to  the  general  term. 

JE,  P.  Wilder  J  for  appellant. — I.  Upon  an  appeal, 
where  a  complaint  has  been  dismissed  vrithout  taking 
evidence,  every  intendment  will  be  taken  most  strongly 
to  sustain  the  pleading  (Simmons  v.  Eldridge,  19  Abb. 
Pr.  296). 

n.  As  to  the  indicia  by  which  a  i>assenger  for  hire 
is  to  be  distinguished  from  a  free  passenger,  or  a  tres- 
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passer,  see  the  following  cases :  Shearm.  &  Redf.  on 
Neg.  %  262 ;  Gordon  tJ.  Grand  St.  &  Newtown  R.  R. 
Co.,  40  Barb.  546  ;  Edgerton  v.  New  York  &  H.  R.  R. 
Co.,  39  N.  T.  227.  The  question  is  exclusively  for 
the  jury  (Meyer  v.  Second  Ave.  R.  R.  Co.,  8  Bosw. 
305 ;  WJtartan  on  Neg.  %  854). 

IIL  The  deceased  was  lawfully  on  defendant's  cars, 
(Carroll  v.  N.  Y.  &  N.  H.  R.  R.  Co.,  1  Duer,  571 ; 
see  also  34  N.  Y.  670 ;  Wilton  v.  Middlesex  R.  R. ,  107 
Mass.  108). 

IV.  Although  deceased  was  not  a  passenger  for 
hire,  the  defendant  would  still  be  liable  (Nolton  v. 
Western  R.  R.  Co.,  15  N.  T.  444-,  Gould  v.  Hill,  2 
HiU,  623 ;  Cole  v.  Goodwin,  19  Wend.  251 ;  Perkins 
V.  N.  Y.  C.  R.  R.  Co.,  24  JST.  T.  200 ;  Phila.,  &c.  R.  R. 
Co.  V.  Derby,  14  Sow.  [CT.  >».]  468 ;  6  Id.  382 ;  Doran 
V.  E.  R.  F.  Co.y  3  Lans.  105). 

V.  Even  if  a  trespasser,  defendant  owed  him  the 
duty  of  careful  treatment,  and  careful  regard  for  his 
life  and  limb  {Shearm.  &  Red/,  on  Neg.  %  264 ;  Robert- 
son V.  Erie  R.  R.  Co.,  22  Barh.  91 ;  Robinson  v.  Cone, 
22  Vena.  213 ;  Birge  v.  Gardiner,  19  Conn.  507 ;  R.  R. 
Co.  V.  Stout,  17  WaU.  657 ;  Corwin  v.  N.  Y.  &  E.  R. 
R.,  13  N.  r.  42 ;  Whart.  on  Neg.  §§  346,  354 ;  Lynch 
t.  Nurdin,  1  Ad.  &  E.  {N.  8.1  29,  and  1  Q.  B.  36). 

VI.  The  chief  ground  of  defendant's  liability,  con- 
sists in  the  extreme  infancy  of  deceased,  and  this  is  a 
question  for  the  jury  (Oldfield  v.  N.  Y.  &  Harlem  R. 
R.  Co.,  14  N.  T.  310;  Downs  tj.  N.  Y.  C.  R.  R.  Co., 
47  Id.  83 ;  Drew  v.  Sixth  Ave.  R.  R.  Co.,  26  Id.  49  ; 
Ihl  t.  Forty-second  St.,  &c.  R.  R.  Co.,  47  Id.  317 ; 
Sheridan  v.  Brooklyn  City,  &c.  R.  R.  Co.,  86  Id. 
39;  O'Mara  v.  H.  R.  R.  Co.,  88  Id.  445 ;  Mangam  v. 
Brooklyn  City  R.  R.  Co.,  38  Id.  455 ;  Nichols  v.  Sixth 
Ave.  R.  R.  Co.,  38  Id.  131). 

VII.  As  to  negligence  of  company,  and  its  duty  as 
common  carrier  to  so  young  a  child,  see  Spooner  v, 
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Brooklyn  City  R.  R.,  36  Barb.  217;  Mulhado  u. 
Brooklyn  City  R.  R.,  30  N.  T.  370  ;  Ernst  t.  Hudson  R 
R.  R.,  35  /(«.  9 ;  Smith  v.  N.  Y.  &  H.  R.  R.  Co.,  19  Id. 
127;  Nolton  v.  Western  R.  R.  Co.,  15  Id.  444;  Stin- 
son  V.  N.  Y.  C.  R.  R.  Co.,  32  /d  333 ;  Coughtry  v. 
Globe,  &c.  Co.,  56  Id.  124 ;  Eckert  v.  L.  L  R.  R.  Co., 
43  Id.  505. 

VIII.  Absence  of  contributory  negligence  need  not 
be  alleged  in  the  complaint  (Johnson  v.  H.  R.  R.  Co.,  6 
Duer,  21 ;  2  iT.  T.  65  ;  Wolfe  v.  Supervisors  of  Bich- 
mond,  11  Abh.  Pr.  270). 

Henry  C.  Murphy^  for  respondent.— I.  There 
should  be  an  allegation  in  the  complaint  that  deceased 
was  free  from  contributory  negligence,  which  must  be 
alleged  and  proved  to  constitute  a  cause  of  action 
(Button  r).  H.  R.  R.  Co.,  18  iT.  r.  248  ;  McLain  t>.  Van 
Zandt,  39  Super.  Ct.  [J.  &  8.'\  347 ;  Warner  t).  K  Y. 
C.  R.  R.  Co.,  44  N.  T.  465;  1  Abbotfs  Fottm,  No. 
194,  196,  2nd  ed.  p.  453 ;  Spencer  z.  Utica  &  S.  R.  R 
Co.,  5  Barb.  337. 

II.  Driver  a  special  agent  for  x)articular  purpose, 
which  purpose  does  not  embrace  authority  to  admit  or 
exclude  i)assengers,  and  cannot  increase  his  x>owers  by 
his  own  act  (Marvin  v.  Wilber,  52  N.  Y.  270 ;  Eaton  v. 
Del.,  &c.  R.  R.  Co.,  57  Id.  390). 

III.  The  driver,  in  inviting  boy  on  to  the  car,  uras 
not  acting  in  the  scope  of  his  agency,  and  his  act  was 
not  defendant' s  (Isaacs  v.  Third  Ave.  R.  R,  Co.,  47  JT. 
T.  125  ;  Eaton  v.  Del.,  &c.  R.  R.  Co.,  57  Id.  382,  389; 
Mechanics'  B'k  v.  N.  Y.  &  N.  H.  R.  R.  Co.,  13  Id. 
634  ;  Sleath  v.  Wilson,  9  Car.  <fe  P.  607 ;  McKenrie  «. 
McLeod,  10  Bing.  385 ;  Shearm.  &  Redf.  on  Neg. 
§63). 

IV.  Deceased  being  on  car  as  tresx)asser,  defendant 
owed  him  no  legal  duty  on  which  negligence  can  be 
based  (Eaton   v.   Delaware,   &c.  R.  R,  Co.,  supra; 
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Nicholson  v.  Erie  R.  R.  Co.,  41  If.  T.  630 ;  Terry  v. 
N.  Y.  C.  R.  R.  Co.,  22  Barb.  586 ;  Bolch  v.  Smith,  7 
Hurls.  &  N.  736  ;  Gillis  n.  Penn.  R.  R.  Co.,  69  Pmn. 
129 ;  cited  in  16  Am.  R.  619). 

Reynolds,  J, — ^The  plaintiffs  intestate  was  not  a 
passenger  on  the  defendant' s  car.  He  was  not  exi)ected 
to  pay  fare,  neither  did  he  go  on  board  for  the  purpose 
of  being  transported  from  one  place  to  another.  He 
simply  had  a  license  to  pass  on  and  off  the  car,  for  the 
purpose  of  selling  papers  to  the  passengers.  It  ap- 
pears from  the  complaint,  that  he  passed  into  the  car 
safely ;  the  charge  is,,  that  the  driver  permitted  him  to 
pass  out  and  off,  by  way  of  the  front  platform,  without 
stopping,  or  slackening  the  speed  of  the  car,  and  with- 
out directing  him  to  pass  out  by  way  of  the  rear  plat- 
form. 

.  The  complaint  proceeds  upon  the  theory,  that  by 
permitting  newsboys  to  traffic  with  the  passengers  on 
the  cars,  the  defendant  becomes  charged  with  the  duty 
of  looking  after  their  safety,  of  seeing  that  they  do  not 
run  into  danger,  and  of  stopping  or  slackening  the  speed 
of  the  car  for  them  to  leave,  whether  requested  to  do 
so  or  not. 

I  do  not  think  the  railroad  company  can  fairly  be 
said  to  have  assumed  any  such  obligation.  Of  course 
the  driver  had  no  right  to  do  any  thing  which  would 
recklessly,  or  needlessly  expose  this  boy  to  danger ; 
but  I  do  not  understand  that  the  company  is  in  any 
sense  the  guardian  for  the  time  being,  even  of  children 
of  tender  years,  who  are  i)ermitted  by  their  jyarents  or 
guardians  to  go  upon  the  cars  for  the  purpose  of  sell- 
ing papers,  nor  that  it  is  bound  to  restrain  them  from 
exposing  themselves  to  danger.  It  employs  agents  for 
the  purpose  of  carefully  and  properly  conducting  the 
business  of  carrying  passengers,  but  such  business,  it 
seems  to  me,  does  not  embrace  within  its  scope  the 
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obligations  sought  to  be  charged  upon  it  by  the  com- 
plaint in  this  action. 

I  think  the  complaint  was  properly  dismissed,  and 
that  the  judgment  should  be  affirmed. 

NsiLSONy  Ch.  J.y  concurred. 


STAMM    V.    SOUTHERN    R.    R.    CO.    OF  LONG 

ISLAND. 

City  Court  of  Brooklyn  ;  Oeneral  Term^  March,  1876. 

Negliobncb. 

It  ifl  prima  facie  negligent  for  an  engineer  of  a  dummy  railroad  engine 
to  discharge  a  sudden  jet  of  steam  upon  a  passing  team. 

Whether  one  driving  a  horse,  accustomed  to  meet  a  dummy  engine, 
along  the  lawful  side  of  a  public  highway  between  the  raUros^ 
track  and  the  curb  on  meeting  such  an  engine,  is  guilty  of  contriV 
utory  negligence,  is  a  question  for  the  jury. 

Api)eal  by  plaintiff  from  a  judgment  of  nonsoit,  on 
the  ground  that  he  had  not  shown  the  negligence  of 
the  defendant,  and  was  guilty  of  contributory  negli- 
gence. 

Richard  Stamm,  the  plaintiff,  was  driving  a  hoise 
and  truck  along  Broadway,  in  the  city  of  Brooklyn, 
on  the  right  hand  side  of  defendant's  track,  the  space 
between  the  track  and  the  curb  being  thirteen  feet. 
A  dummy  engine,  drawing  several  cars,  was  passing  ap 
Broadway,  and,  according  to  plaintiUTs  testimony,  just 
as  the  dummy  was  alongside  of  the  horse,  the  bell 
rang,  and  the  engine  let  off  steam.  He  says  ^'the 
steam  came  from  the  dummy,  from  the  side,  squirted 
right  out."  As  the  steam  escaped,  the  horse  suddenly 
jumj)ed  back,  bringing  the  wagon  into  collision  with 
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one  of  the  cars,  by  which  the  plaintiff  was  thrown  out 
and  serionsly  injured.  The  plaintiff,  on  the  trial  below, 
was  nonsuited  on  the  ground  that  he  had  not  shown 
n^ligence  upon  the  part  of  defendant. 

Dailey  &  Perry ^  for  appellant. — ^I.  Unless  the  evi- 
dence is  clear  and  undisputed,  and  so  entirely  fails  to 
make  out  a  cause  of  action  that  different  minds  may 
not  come  to  opposite  conclusions,  the  court  should  not 
nonsuit  the  plaintiff  (Borst  2).  Lake  Shore  &  Mich.  S. 
R.  R.  Co.,  4  Hun,  346 ;  Gonzales  v.  N.  Y.  &  H.  R.  R. 
Co.,  39  H(m.  Pr.  407  ;  Wooden  v.  Austin,  51  Barb.  9 ; 
Ernst  V.  H.  R.  R.  Co.,  35  N.  Y.  10;  Bridges  v.  The 
N.  Lond.  Rw.  Co.,  30  L.  T.  iT.  >S.  844 ;  10  Alb.  L.  J. 
464). 

II.  The  plaintiff  was  not  guilty  of  contributory  neg- 
ligence, and  the  accident  having  happened  by  the  neg- 
ligence of  the  defendant,  he  is  responsible  for  the 
damages  (Eckert  v.  L.  I.  R.  R.  Co.,  57  Barb.  655 ; 
Pero  V.  Buffalo  &  State  line  R.  R.  Co.,  22  i\r.  Z.  209  ; 
Eldridge  v.  L.  I.  R.  R.  Co.,  1  8an^.  89 ;  Buel  v.  N. 
Y.  C.  R.  R.  Co.,  31  N.  T.  314). 

ni.  Plaintiff  had  a  right  to  suppose  the  dummy 
would  be  managed  as  on  former  occasions,  and  defend- 
ant had  no  right  to  let  off  a  jet  of  steam  while  i)assing 
along  a  public  street,  so  as  to  endanger  life  (Borst  v. 
Lake  Shore  &  Mich.  S.  R.  R.  Co.,  supra;  Lenton  9. 
Gunther,  4  HuUy  141 ;  Beisigel  t?.  N.  Y.  C.  R.  R.  Co., 
84  N.  r.  623). 

IV.  The  court  should  have  compelled  the  defend- 
ant to  disclose  any  palliating  circujnstances,  if  there 
w«^  any,  and  submit  the  whole  evidence  to  the  jury 
(Ernst  V.  H.  R.  R.  Co.,  supra;  Penn.  R.  R.  Co.  t>. 
Kilgore,  32  Penn.  R.  292;  Keller  v.  N.  Y.  C.  R.  R. 
Co.,  2  Abb.  Ct.  App.  Dec.  480 ;  Johnston  v.  Hudson  R» 
R.  Co.,  20  N.  T.  66). 

Hinsdale  &  Sprague^  for  resi)ondent. — ^I.  The  ring- 
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ing  of  the  bell  is  a  statntory  dnty,  and  the  letting  oil 
steam  from  an  engine  is  not  snch  negligence  as  to  ren- 
der the  railroad  company  liable  for  accidents  resulting 
from  fright  to  horses,  caused  thereby  {L.  1854,  c.  282, 
§  7 ;  Shearm.  <fe  Red.  on  Neg.  §  486 ;  Barton  t.  Phil., 
Wihn.  &  Bait.  R.  R.  Co.,  4  Harring.  {Bel)  252; 
Moshier  v.  Utica  &  Sch.  R.  R.  Co.,  8  Barb.  427;' 
Coy  V.  Same,  23  Id.  643  ;  Rood  v.  N.  Y.  &  Erie  R.  R 
Co.,  18  Id.  81 ;  Field  v.  N.  Y.  C.  R.  R.  Co.,  32  N.  7. 
880,  350;  Steinweg  v.  Erie  R.  R.  Co.,  43  Id.  123). 

n.  It  was  not  the  act  of  a  prudent  man  to  place 
himself  unnecessarily  in  a  x)osition  between  the  track 
and  curb,  especially  when  sitting  upon  a  high  seat, 
from  which  a  slight  concussion  would  be  apt  to  dis- 
lodge him  (Morris  v.  Phelps,  2  HUt.  38). 

Reynolds,  J. — ^[ After  stating  the  facts.] — ^We  think 
if  the  learned  judge  had  had  the  opportunity  of  ana- 
lyzing the  evidence  as  it  is  now  presented  to  ns,  he 
would  have  come  to  a  different  conclusion. 

The  sudden  discharge  of  steam,  under  such  circnm- 
stances  as  above  stated,  would  be  clearly  an  act  of 
gross  negligence,  unless  it  was  unavoidable,  or  neces- 
sary, at  that  precise  time,  to  the  safety  of  the  engine. 
Even  upon  a  thoroughfare  in  the  city,  there  must  be 
sufficient  opportunities  to  permit  an  occasional  escape 
of  steam,  without  discharging  it  directly  ixpoTL  a  pass* 
ing  team,  and  it  is  the  duty  of  the  engineer  to  seek 
such  opportunity.  Defendant's  counsel  argued  stren- 
uously, that  it  was  incumbent  upon  the  plaintiff  to 
show  that  the  escape  was  not  unavoidable,  or  necessary, 
at  that  moment.  We  think,  rather,  it  was  for  the  de- 
fendant to  show  why  it  was  done  at  that  moment 
The  engine  was  traveling  along  its  regular  course,  and 
if,  while  it  was  running,  it  was  necessary  to  emit  a 
sudden  jet  of  steam,  the  engineer  should  have  ex- 
plained why  he  did  not  do  it  before  or  after  the  in- 
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stant  he  was  i)assing  plaintiff's  horse.  It  was  prima 
fade  a  negligent  act,  and  the  bnrden  of  its  explanation 
was  npon  the  party  managing  the  engine,  rather  than 
on  the  plaintiff,  who  had  no  means  of  ascertaining  the 
reason  for  such  an  occurrence. 

Defendant  also  insists  that  the  plaintiff  was  guilty 
of  contributory  negligence.  There  was  room  for  the 
plaintiff  to  drive  between  the  track  and  the  curb,  by 
the  side  of  a  pacing  fraiu.  On  a  street  a^  much  tky- 
eled  as  Broadway,  it  can  not  be  unusual  for  teams  to 
be  so  driven.  The  plaintiff  says  his  horse  was  ac- 
customed to  the  dummy,  and  that  he  had  frequently 
driven  him  near  it  without  dijfficulty.  It  was  for  the 
jury  to  say  whether  plaintiff,  under  the  circumstances, 
was  wanting  in  ordinary  piTidence. 

A  new  trial  should  be  granted,  costs  to  appellant 
to  abide  the  event. 

Neilson,  Ch.  J.,  concurred. 


PEOPLE    ex   rel.    SUPERVISORS    OP    MONROE 

V.  HADLEY. 

N.  T.  Supreme  Courts  Fourth  Department;  Special 

Term^  Monroe^  October^  1876. 

EqUALIZATIOK  OF  TaXBS. — StATE  BoABD  OF  ASSBSSOBS. 

A  board  of  supervisors,  in  equalizing  assessments,  cannot  make  allow- 
ance for  omissions  of  taxable  persons  or  property  from  the  roU  by 
the  local  assessors.* 

*  See  as  to  the  supervisor's  function  in  equalizing,  Bellinger  o. 
Gray,  51  N.  T.  610;  Bradley  «.  Ward,  68  Id,  401,  aff'g  1  Bu^pm.  Ot. 
{T,  A  (7.)  418;  People  ex  rd.  Youmans  •.  Supervisors  of  Delaware,  60 
M  T.  881,  rev'g  2  Eun,  102. 
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Kor  can  they  then  review  the  ralnatlQn  of  the  Msesaon  on  pertienltr 
properties,  or  the  deddon  of  the  assessorB  that  certain  property  ia 
eiempt. 

The  remedy  in  such  case  is  for  taxpayers  to  apply  to  the  assessors  to 
have  the  omitted  property  inserted  the  next  year,*  or,  in  some  cases, 
for  the  supervisors,  on  confirmation  or  review  of  the  assessment 
and  on  recommendation  of  the  county  court,  to  correct  the  eiror.f 

Hence  on  appeal,  the  board  of  State  assessore  cannot  receive  evidence 
that  taxable  property  in  a  certain  town  or  city  was  omitted,  ot  vii 
marked  "free." 

Motion  to  supersede  a  writ  of  certiorari,  issned  to 
Sterling  G.  Hadley  and  others,  State  assessors,  for 
the  purpose  of  reviewing  their  decision  on  an  appeal 
from  a  board  of  supervisors. 

The  writ  is  directed  to  the  State  assessors.  It  com- 
mands them  to  return  their  proceedings  and  decision, 
on  an  apx)eal  taken  to  them  from  a  decision  of  the 
board  of  supervisors  of  the  county  of  Monroe,  in  the 
equalization  of  assessments,  in  the  fall  of  1876.  By 
their  decision,  the  supervisors  fixed  the  ratio  of  taxa- 
tion between  the  city  of  Rochester  and  the  towns  in 
that  county,  for  the  purposes  of  the  county  tax  to  be 
levied  next  thereafter,  in  such  manner  that  the  prop- 
erty in  the  city  should  pay  sixty  i)er  cent,  of  said  tax, 
and  the  property  in  the  towns  should  pay  forty  per 
cent,  thereof.  The  appeal  was  taken  by  the  supern- 
sors  of  the  several  wards  in  the  city,  they  claiming 
that  the  proportion  of  the  tax  to  be  paid  by  the  city 
had  been  fixed  too  high,  and  thereby  injustice  had 
been  done  to  the  wards.  The  assessors  heard  both 
parties  to  the  appeal,  and  decided  that  the  supervisors 

♦  See  Oyering  e.  Foote,  43  N.  F.  290 ;  People  as  rd,  Oswald  t. 
Ooff,  52  Id.  434. 

And  compare,  as  to  former  rule,  People  e.  Supervisors  of  West- 
chester, IS  Barb.  007. 

t  As  to  when  this  may  be  done,  com{)are  Matter  of  N.  T.  Catholic 
Protectory,  S  Hun,  91 ;  Matter  of  Hudson  City  Sav.  Inst.,  5  Id,  M ; 
Matter  of  Farmers'  National  Bank,  1  Supm,  Ct.  {T.  d  C)  385. 
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had  equalized  the  value  of  the  real  estate  in  the  city  at 
an  excess  of  $3,007,771  above  its  proportional  value,  as 
compared  with  the  towns,  and  that  the  tax  levied  and 
collected  on  said  excess,  was  the  sum  of  $16,683.15, 
and  that  it  should  be  credited  to  the  city,  and  levied 
and  collected  from  the  town,  in  the  assessments  and 
collection  of  taxes  for  the  current  year. 

The  alleged  errprs  consist  of  the  rejection  of  certain 
items  of  evidence  offered  in  behaU  of  the  towns  on  the 
hearing  of  the  appeal.  The  offers  were,  in  substance, 
to  prove  that  the  assessors  of  the  several  wards  omitted 
from  the  assessment  rolls,  property  of  individuals  and 
corporations  known  to  them  to  exist  and  to  be  Uable 
to  taxation,  to  the  amount  of  $10,000,000 ;  also  the 
surplus  of  certain  savings  banks,  subject  to  taxation, 
to  the  amount  of  $2,000,000 ;  also  that  they  entered  on 
the  rolls  certain  real  estate  belonging  to  the  city,  liable 
to  taxation,  to  the  amount  of  $1,000,000  in  each  ward, 
and  omitted  to  assess  the  same,  but  marked  it  ^'  free ; " 
also,  that  certain  i)ersons  and  firms  who  were  assessed 
for  personal  property  only,  were  the  owners  of  personal 
proi)erty  liable  to  taxation,  to  the  knowledge  of  the 
assessors,  largely  in  excess  of  the  valuations  set  oppo- 
site their  names  ;  also,  that  the  capital  stock  of  the 
several  banks  in  the  city  was  entered  on  the  rolls  at 
much  less  than  its  value,  to  the  knowledge  of  the  as- 
sessors ;  and  further,  that  the  facts  so  offered  to  be 
shown  were  known  to  the  supervisors,  and  were  consid- 
ered by  them  in  making  their  equalization.  The  sev- 
eral offers  were  objected  to  by  the  counsel  representing 
the  appellants,  and  were  excluded  by  the  State  asses- 
sors. 

W.  F.  CogsweUy  for  the  relators. 

T.  C  Montgomery  J  tot  the  defendants. 

Jahiss  C.  Smith,  J.— [After  stating  facts.]— After  a 
careful  consideration  of  the  questions  raised  by  the 


444  ABBOTTS    NEW   CASES. 

People  €z  rd.  Supenrison  of  Monroe  «•  Hadley. 

affidavit,  on  which  the  ex  parte  writ  of  certiorari  was 
allowed  in  this  case,  I  am  clearly  of  the  opinion,  that 
the  writ  was  issued  unadvisedly,  and  that  the  present 
motion  to  supersede  it  ought  to  be  granted,  for  the 
reason  that  there  is  no  apparent  error  in  the  proceed- 
ings sought  to  be  reviewed. 

The  ground  of  the  rejection,  as  I  understand  the 
statements  in  the  affidavit,  was,  in  substance,  that  the 
supervisors  had  no  authority  to  consider,  for  the  pur- 
poses of  equalization,  property  upon  which  no  valuation 
had  been  fixed  by  the  local  assessors,  and  that  the 
State  assessors  had  no  original  power  in  that  respect^ 
but  merely  an  appellate  power  to  review  the  action  of 
the  bond  of  supervisors. 

In  my  judgment,  the  ground  taken  by  the  State 
assessors  was  clearly  correct.  The  original  power  of 
valuation  and  assessment  of  property,  resides  in  the 
local  assessors.  With  a  single  exception,  which  will 
be  hereafter  referred  to,  no  person  or  property  can  be 
entered  upon  the  assessment  roll,  for  the  purposes  of 
taxation,  except  by  the  assessors.  Their  duties  in 
these  respects  are  specifically  pointed  out  bystatate 
(1  H.  S.  390,  §§  8-18). 

The  duties  of  boards  of  supervisors  are  of  an  alto* 
gether  different  nature.    They  are  simply  to  equalise 
valuations  as  between  the  several  towns  and  wards  in 
the -county.    They  deal  with  the  towns  and  wards  w 
units.    They  have  no  original  power  of  assessm^i^^ 
If  the  assessors  have  omitted  a  taxi)ayer,  or  an  item 
of  property  liable  to  taxation,  the  supervisors  can  Bot 
remedy  the  omission  by  amending  the  assessment  roU* 
Nor  can  they  legitimately  take  the  fact  of  such  oi^' 
sion  into  consideration,  for  the  purpose  of  increasi^^ 
the  valuation  of  property  in  the  town  or  ward  wh^^* 
the  omission  occured.    Any  increase  of  the  vbIua^o^ 
based  upon  such  consideration,  would  have  the  unjf^^ 
effect  of  taxing  the  property  holders  whose  naiP^ 
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were  entered  on  the  roll,  for  the  property  of  those 
whose  names  were  omitted.  The  duties  of  the  boards 
of  8ni)ervisors  in  respect  to  equalizing  valuations  be- 
tween the  towns  are  defined  by  statute  (1  H.  S. 
395,  §  31).  No  mode  is  provided  by  law,  in  which  the 
board  can  ascertain  whether  a  taxpayer  or  an  item  of 
taxable  property  has  been  omitted  by  the  assessors,  or 
by  which  the  board  can  determine  the  amount  and 
value  of  the  omitted  property.  It  is  apparent,  there- 
fore, that  if,  as  the  counsel  for  the  towns  offered  to 
show  before  the  State  assessors,  the  board  of  super- 
visors of  Monroe,  in  making  their  equalization,  took 
into  consideration  thie  alleged  facts  offered  to  be 
shown  in  resi)ect  to  the  omission  of  the  assessors  of 
the  wards,  to  assess  certain  property  and  certain  pro- 
perty holders  in  their  respective  wards,  the  board  in 
that  respect  proceeded  upon  an  erroneous  basis,  and 
the  State  assessors  proi)erly  declined  to  follow  them. 

An  ample  remedy  is  provided  by  statute  for  an 
omission  from  the  assessment  roll  of  any  land  or  prop- 
erty legally  liable  to  taxation. 

The  assessors,  on  the  application  of  any  three  tax- 
j)ayers  in  the  town,  city,  or  ward  in  which  the  omis- 
sion occurred,  may  enter  the  omitted  property  in  the 
assessment  roll  of  the  next  succeeding  year  (L.  1865, 
ch.  453,  §  1) ;  or  the  board  of  supervisors,  on  the  peti- 
tion of  the  assessors,  may  tax  it  in  the  current  year*  in 
which  the  omission  occurred,  or  in  the  next  succeeding 
year  {Id.  §  2).  The  board  of  supervisors  may,  also,  on 
the  recommendation  of  the'  county  court,  correct  any 
manifest  clerical  or  other  error  in  any  assessment  .  .  . 
which  shall  come  before  such  board  for  their  action, 
confirmation,  or  review  {L.  1869,  ch.  855,  §6  ;  am'd  L. 
1871,  ch.  695).  And  for  a  willful  omission  or  neglect 
of  duty,  an  assessor  is  liable  by  statute  to  a  forfeiture 
of  fifty  dollars  (1  H.  8.  394,  §  29),  or  to  punishment  by 
fine  or  imprisonment,  for  a'misdemeanor  {Id.  421,  §  16). 
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If  these  views  are  correct,  they  necessarily  lead  to 
the  conclusion  that  the  offers  to  show  that  property  of 
certain  individaals  and  corporations,  and  the  surplus 
of  certain  savings  banks,  had  been  omitted  from  the 
rolls,  were  properly  rejected. 

They  lead  to  a  like  result  in  respect  to  the  offer  to 
show  that  real  estate  belonging  to  the  city,  and  liable 
to  taxation,  was  entered  on  the  rolls,  and  marked 
"  free."  If  there  was  any  error  on  the  part  of  the  as- 
sessors in  respect  to  such  real  estate,  it  was  in  holding 
that  it  was  exempt  from  taxation,  and  in  omitting  to 
assess  it.  Their  decision  on  that  point  could  not  be 
reviewed  by  the  board  of  supervisors,  in  the  exercise 
of  their  power  of  equalization.  And  even  if  the  board 
could  review  and  reverse  the  decision,  they  had  no 
X)ower  to  value  and  assess  the  property. 

The  offer  to  show  that  the  x>ersonal  property  of  cer- 
tain individuals  and  the  capital  stock  of  certain  banks 
were  assessed  at  much  less  than  their  value,  although 
differing  somewhat  in  form  from  the  other  offers,  really 
presented  the  same  question,  to  wit,  whether  the  board 
of  supervisors  possess  any  original  power  to  valne  and 
assess  the  property  of  individuals,  or  rather,  whether, 
in  exercising  the  power  of  equalizing  valuations  as  be- 
tween the  several  towns  and  wards,  they  may  take 
into  consideration  the  fact  that  some  individual  taz- 
-pSLjer  has  been  omitted  altogether,  or  that  his  property 
has  been  assessed  below  its  true  value.  The  disciissioB 
already  had  seems  to  dispose  of  the  question. 

Another  reason  suggested  by  the  counsel  for  the 
defendants  for  holding  that  the  offers  were  properly 
rejected,  so  far  as  they  related  to  personal  property, 
is  that  the  power  of  equalization  conferred  by  statute 
on  boards  of  supervisors,  is  confined  to  real  property. 
Clearly  it  was  so  limited  by  the  Revised  Statutes. 
Section  31  (1  H.  S.  395),  which  confers  the  power,  pro- 
vides that  the  board  shall  examine  the  assessment 
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rolls  of  the  several  towns,  for  the  purpose  of  ascertain- 
ing whether  the  valuations  in  one  town  or  ward  bear  a 
just  relation  to  the  valuations  in  aU  the  towns  and 
wards  in  the  county ;  and  they  may  increase  or  dimin- 
ish the  aggregate  valuation  of  real  estate  in  any  town 
or  ward,  by  adding  or  deducting  such  sum  upon  the 
hundred  as  may,  in  their  opinion,  be  necessary  to  pro- 
dace  a  just  relation  between  all  the  valuations  of  real 
estate  in  the  county ;  but  they  shall,  in  no  instance, 
reduce  the  aggregate  valuations  of  all  the  towns  and 
wards  below  the  aggregate  valuation  thereof,  as  made 
by  the  assessors. 

It  is  claimed,  however,  on  the  part  of  the  relators, 
that  by  the  provisions  of  chapter  49,  of  1876  {L.  1876,  p. 
40,  c.  49),  the  law  respecting  the  equalization  of  assess- 
ments, as  above  stated,  has  been  materially  changed, 
and  that  it  was  the  duty  of  the  State  assessors  in  the 
present  case,  in  view  of  the  provisions  of  that  act,  to 
receive  and  consider  the  evidence  which  they  rejected. 
Section  3  of  that  chapter  provides  that  on  every  hear- 
ing or  trial  on  an  appeal  from  the  decision  of  a  board 
of  supervisors  in  the  equalization  of  aasessmehts,  ^^  the 
evidence  shall  in  i)art  relate  to  the  assessment  and  full 
and  true  value  of  real  and  personal  property,  and  the 
said  State  Assessors  shall  determine  whether  or  not  in- 
justice has  been  done  to  the  town,  ward  or  city,  so 
appealing,  in  the  equalization  of  real  and  personal 
property  assessed  theiein,  as  compared  with  the  other 
wards,  towns  or  cities  of  said  county,  and  shall  de- 
termine whether  any,  and  if  any,  what  deductions 
ought  to  be  made  from  the  aggregate  corrected  valua- 
tion of  said  real  and  personal  property,  as  made  by  the 
board  of  supervisors,  and  shall  also  determine  to  what 
town,  &c.,  said  deductions,  if  any,  shall  be  added,"  &c. 
The  object  of  the  act  of  1876,  as  I  read  it,  was  merely 
to  regulate  the  practice  in  appeals  to  the  State  assess- 
ors.   Its  language  can  be  best  construed  by  reading  it 
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in  connection  with  other  statutes,   in  pari  materia. 
The   apx)ellate   x>o^^i*   ^^^"^  possessed   by  the   State 
assessors  was  formerly  rested  in  the  comptroller.    It 
was  transferred  from  him  to  the  State  assessors,  hj 
section  6,  chapter  351,  of  Laws  of  1874  (2/.  1874,  p.  464). 
The  right  of  appeal  to  the  comptroller  was  first  given 
by  chapter  312,  Laws  of  1859  {L.  1859,  p.  702,  §  13). 
Tliat  act  is  referred  to  in  the  title  of  chapter  49  of  1876, 
and  its  provisions  throw  light  on  the  meanmg  of  the 
latter  act.     The  only  provision  in  the  act  of  1859  con- 
cerning the  practice  in  respect  to  bringing  appeals  to  a 
hearing,  was  in  these  words  :  ^^The  comptroller  shall 
hear  the  proofs  of  the  parties,  which  may  be  presented 
in  the  form  of  affidavit  or  otherwise,  as  he  shall  di- 
rect" (§  13).    Under  the  provisions  of  that  act,  a  con- 
testant before  the  comptroller  had  no  means  of  know- 
ing in  advance  the  allegations,  or  even  the  proofs  of 
his  adversary.    Under  the  act  of  1876,  the  assessors, 
with  the  approval  of  the  comptroller,  are  anthorized 
to  prescribe  a  form  of  i)etition  and  notice  of  appeal,  to 
be  followed  in  all  cases,  and  also  to  make  roles  and 
regulations  in  relation  to  bringing  appeals  (§  1).  There 
mnst  be  a  trial  or  hearing  at  a  fixed  time  or  place  (§  2). 
And  if  the  appellant  fail  to  appear  and  produce  evi- 
dence to  sustain  the  appeal,  the  assessor  shall  dismiss 
it  {Id. ).    Then  follows  section  3,  already  quoted,  which, 
I  take  it,  was  intended  to  fix  some  proper  limit  to  the 
evidence  in  such  cases,  instead  of  allowing  the  wide 
range  given  by  the  act  of  1859.    The  section  requires, 
as  I  read  it,  that  the  evidence  shall  be  pertinent  to  the 
issue.    Such  is  the  meaning  of  the  requirement  that 
the  evidenC'O  shall  relate,  in  part,  to  the  assessment 
and  true  value  of  real  and  personal  property.    The 
section  also  requires  that,  on  the  evidence,  the  assessors 
shall  determine  whether  or  not  injustice  has  been  done, 
&c. ;  that  is  to  say,  they  are  to  review  the  action  of 
the  board  of  supervisors,  in  the  light  of  the  evidence 


ABBOTTS    NEW   CASES.  449 


Ward  V.  Richardson. 


before  them.  I  am  satisfied  that  the  act  of  1876,  prop- 
erly construed,  was  not  intended  to  enlarge  the  juris- 
diction of  the  State  assessors,  or  of  the  board  of  super- 
visors, by  giving  them  original  i)ower8  of  valuation 
and  assessment ;  that  it  was  designed  merely  to  regu- 
late the  practice  on  the  hearing  of  appeals  ;  that  now, 
as  before  that  act,  the  powers  of  the  State  assessors  are 
appellate  only ;  and  that,  with  the  exception  above 
pointed  out,  the  original  power  of  assessment  and  valu- 
ation is  vested  in  the  local  assessors  exclusively. 

As  the  writ  of  certiorari  ought  not  to  be  employed 
(especially  to  interfere  with  the  assessment  and  collec- 
tion of  general  taxes),  unless  there  is  some  apparent 
error  to  be  corrected  thereby,  and  for  which  there  is  no 
other  remedy,  the  result  of  these  considerations  is  that, 
the  motion  to  supersede  the  writ  should  be  granted. 

I  reach  this  conclusion  with  the  less  hesitation,  be- 
cause resting,  as  I  do,  upon  the  ground  that,  as  matter 
of  law,  there  is  no  error  in  the  proceedings  before  the 
State  assessors,  my  decision,  if  erroneous,  may  be  ap- 
pealed from  and  corrected. 

Writ  superseded. 

The  relators  acquiesced  in  this  decision. 


WARD  V.  RICHARDSON. 

-flT.   T.  Suprefue  Courts  First  Bepart'meni ;  Special' 

Term. 

Tax  Collectob. 

A  tax  collector  who  has  become  legally  liable  to  account  and  pay  to  • 
the  public  treasury  a  tax  which  he  failed  to  collect  from  the  person . 
assessed,  and  who  has  been  accordingly  compelled  to  pay  it,  may 
recover  it  from  the  latter  as  money  paid  to  his  use. 
Vol.  L— 29 
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Demurrer  to  complaint. 

This  action  was  brought  by  William  G.  Ward  against 
Henry  H.  Richardson,  to  recover  the  sum  of  $204, 
which  the  former  had  been  compelled  by  a  judgment 
of  the  court  to  pay  for  taxes  which,  as  collector  of 
taxes,  he  had  failed  to  collect  from  the  latter. 

The  complaint  alleged,  in  substance,  that  the  plain- 
tiff had  paid  for  the  use  of  the  defendant,  and  at  lus 
request,  the  sum  of  $204,  under  the  following  circum- 
stances, viz. :  that  in  the  year  1871,  the  plaintiff  was 
the  treasurer  of  the  village  of  Edgewater,  and,  by  vir- 
tue of  such  office,  collector  of  taxes  for  said  village ; 
that  defendant's  taxes  were  included  in  the  assessment 
rolls,  which  were  duly  delivered  to  the  plaintiff  for 
collection,  but  no  part  thei'eof  was  i)aid  to  him ;  that 
after  the  expiration  of  the  time  for  the  collection  of 
isaid  taxes,  and  in  January,  1873,  the  sui)ervisor  of  the 
town  sued  the  plaintiff  for  the  recovery  of  defendants 
tax,  with  other  unpaid  taxes,  and  a  judgment  was 
rendered  against  him  and  entered  in  the  clerk's  office 
of  Richmond  county,  for  the  full  amount  of  defendant's 
taxes,  viz.,  $204,  which  sum  was  paid  by  the  plaintiff 
on  February  1,  1875,  with  certain  other  sums,  in  full 
satisfaction  of  the  said  judgment  against  him. 

The  defendant  demurred  to  the  complaint,  on 
ground  that  it  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action. 

James  H.  Fay^  for  demurrer. 

William  O.  Wilson  ( Wilson  &  WaUis\  opposed.- 
I.  The  plaintiff,  under  compulsion,  i)aid  a  debt  of  the 
defendant.  1.  The  statute  makes  the  plaintiff,  as  col- 
lector, a  debtor  to  the  public  for  the  amount  of  this 
tax  (Muzzy  v.  Shattuck,  1  Den.  238 ;  Looney  v.  Hughes, 
80  Barb.  608).  2.  The  payment  by  plaintiff  was  m  no 
sense  a  voluntary  one.    3.  Tlie  tax  was  defendant's 
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debt,  and  its  payment  by  the  plaintiff  is  a  benefit  to 
the  defendant. 

II.  Where  one  is  compelled  to  pay  the  debt  of  an- 
other he  may  recover  against  him  in  an  action  for 
money,  paid  npon  the  promise  or  request  which  the 
law  implies  (Exall  v.  Partridge,  8  Term  Rep.  508 ;  Hales 
V.  Freeman,  1  Brod.  &  Bing.  391 ;  Pownal  v.  Ferrand, 
6  Barn.  &  Cress.  439 ;  Foster  v.  Ley,  2  Bing.  N.  C. 
269 ;  Ott  V.  Chapline,  3  Harris  &  McHenry,  323 ;  Ham- 
mond V.  O'Hara,  2  H.  &  G.  [Md.']  111). 

Barrett,  J. — The  plaintiff's  obligation  for  the  tax, 
which  he  was  directed  to  collect  from  the  defendant, 
was  that  of  a  debtor  to  the  town  (Muzzy  v.  Shattuck,  1 
Den.  238 ;  Looney  v.  Hughes,  30  Barh.  608).  As  such, 
he  was  compelled  to  pay  that  which  it  was  the  duty  of 
the  defendant,  in  the  first  instance,  to  have  paid  to  him 
for  the  town.  He  was  thus  compelled  to  pay  the  de- 
fendant's  debt.  Upon  well  settled  principles  he  is 
therefore  entitled  to  recover. 

It  is  no  answer  to  the  plaintiff's  claim  to  say  that 
he  might  have  absolved  himself  from  his  obligation  by 
stating  under  oath  his  inability  to  collect  or  distrain. 
As  the  pleadings  stand  it  is  to  be  assumed  that  such  a 
statement  could  not  have  been  truly  made,  and  if  the 
plaintiff  might  have  levied  upon  sufficient  property, 
but  failed  to  do  so,  the  defendant  cannot  profit  by  the 
omission.  The  material  fact  is  that  the  defendant  has 
been  entirely  freed  from  his  debt  to  the  town,  owing  to 
the  payment  of  such  debt,  compulsorily,  by  the  plain- 
tiff. 

The  plaintiff  must  have  judgment  upon  the  demurrer 
with  costs,  but  with  leave  to  the  defendant  to  answer 
over  ux)on  x)ayment  of  such  costs  to  be  adjusted. 

There  was  no  appeal. 
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BROWN  V.  GOODWIN. 

iT.    T.  Supreme  Courts  First  Departrneni;  Special 

Terviy  Septerriber^  1876. 

Tax  Collectok*8  Dbsd.— Judgment. —Lis  Pendens. -^Tax  Balk. 

A  deed,  given  by  a  collector  of  internal  revenne  to  a  purchaser  at  a 
sale  of  land  for  non-payment  of  the  internal  revenne  tax,  which 
contains  all  the  recitals  the  law  requires  (271  8.  RniMei  SUUuUif  § 
8199),  is  prima  facie  evidence  of  the  facts  so  stated.* 

The  non-payment  of  the  internal  revenue  tax,  under  U.  S.  Revised 
Statutes,  §  8186,  is,  and  continues  a  mere  personal  liability  until  its 
pajrment  is  demanded,  when,  if  pajrment  is  refused  or  neglected,  it 
becomes  a  lien  on  property  and  can  be  satisfied  thereout. 

The  prerequisite  steps  which  the  law  requires  to  be  taken  upon  the 
sale  for  non-payment,  if  not  recited  in  the  deed,  should  be  proved 
aliunde  in  order  to  sustain  the  deed,  although  the  law  does  not 
require  them  to  be  recited. 

The  issue  of  the  warrant  to  a  collector  of  internal  revenue  tax,  is  not 
an  equivalent  for  the  demand  required  by  U.  S.  Revised  Statutea, 
§  8187,  where  the  person  taxed  has  had  no  notice  of  it. 

The  substantial  facts  at  least,  should  be  recited  in  a  tax  deed,  or 
proved  on  the  trial,  so  that  the  court  may  determine  whether  there 
has  been  a  sufficient  compliance  with  the  law ;  and  if  there  is  a 
failure  to  show  such  a  compliance,  the  deed  will  be  declared  vwd. 

If,  pending  a  creditors*  action  to  reach  the  equitable  interest  of  a 
judgment  debtor  in  land,  lie  pendem  having  been  filed,  the  land  is 
sold  for  non-payment  of  the  taxes  of  the  legal  owner,  hat  at  the 
sale  public  notice  of  the  judgment  and  the  pendency  of  the  suit  is 
^ven  in  the  hearing  of  all  present,  the  purchaser  takes  subject  \0 
the  lien  of  the  judgment  obtained  in  the  creditor's  action. 

Trial  by  the  court. 

Antoinette    Brown   brought   this    action   against 


*  Compare  for  the  rule  under  various  other  statutes,  Rathbone  t. 
Hooney,  58  K  T.  468  ;  Ritter  e.  Worth,  Id.  627  ;  C.  R  d;  M.  R  R. 
Co.  «.  Carroll  County,  41  Iowa,  153,  172;  Immegart  e.  Gorgas,  /i. 
441.     See  also  Mutual  Benefit  Ins.  Co.  v.  Tisdale,  91  IT.  8.  (1  0»») 
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Charles  T.  Goodwin,  executor,  and  others,  to  set  aside 
a  lis  pendens^  and  to  have  a  judgment  declared  not  a 
lien  or  cloud  upon  title  to  land. 

William  H.  Gk)odwin,  in  his  lifetime,  and  on  Feb- 
ruary 2, 1867,  recovered  a  judgment  in  this  court  against 
Marquis  D.  L.  Sharkey,  for  the  sum  of  $171,876,  upon 
which  a  transcript  was  filed,  in  the  proper  office,  and 
an  execution  issued. 

The  plaintiff  in  that  judgment  afterwards  commenced 
an  action  in  this  court  against  the  judgment  debtor 
and  Gtertrude  W.  Sharkey,  his  wife,  to  reach  an  inter- 
est alleged  to  be  in  the  defendant.  Marquis  D.  L. 
Sharkey,  in  a  parcel  of  land,  situate  in  the  county  of 
Onondaga,  the  title  to  which  stood  in  the  name  of  his 
wife.  That  action  was  brought  to  trial  before  the  Hon. 
Chables  Daniels,  one  of  the  judges  of  this  court,  who 
decided  that  the  defendant,  M.  D.  L.  Sharkey,  at  the 
time  of  the  recovery  of  the  judgment  against  him,  and 
at  the  time  of  the  commencement  of  the  judgment 
creditor's  action,  had  an  ^^  eguiiable  interest  ^^  in  the 
premises  to  the  extent  of  $12,000,  growing  out  of 
moneys  he  had  expended  in  rebuilding  a  house  on  the 
premises,  which  interest,  the  judge  decided,  should  be 
applied  npon  the  judgment  in  favor  of  the  plaintiff  in 
that  action  against  M.  D.  L.  Sharkey ;  that  the  plain- 
tiff in  that  action  was  entitled  to  judgment ;  that  a 
receiver  be  appointed  to  sell  the  premises,  and  apply 
the  proceeds,  to  the  amount  of  $12,000,  towards  the 
satisfaction  of  the  judgment.  In  December,  1872,  a 
judgment  was  duly  perfected,  in  pursuance  of  the 
judge's  decision,  in  favor  of  the  plaintiff  in  the  action. 

But  it  does  not  appear  that  any  steps  have  been 
taken  by  the  plaintiff  for  appointment  of  a  receiver,  or 
for  a  sale  of  the  property  under  the  judgment. 

The  present  action  was  commenced  in  or  about  the 
month  of  May,  1876,  and  by  her  complaint  the  plaintiff 
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demands  that  the  lis  pendens j  above  mentioned,  be  set 
aside,  and  that  it  be  adjudged  in  this  action  that  the 
judgment  above  mentioned,  entered  upon  the  decision 
of  Judge  Daniels,  is  not  a  lien  or  cloud  upon  the 
lands  in  question. 

The  claim  of  the  plaintiff  herein,  as  appears  by  hex 
complaint,  is  founded  upon  a  title  in  her  to  the  prem- 
ises in  question,  through  a  public  sale  thereof,  made 
by  Silas  F.  Smith,  collector  of  United  States  intermal 
revenue,  in  and  for  the  23rd  collection  district  in  the 
State  of   New  York,  under  a  warrant  issued  by  the 
assessor  of  the  4th  collection  internal  revenue  district, 
for  the  collection  of  an  unpaid  revenue  tax  against  the 
firms  of  Alex.  Ross  and  others,  of  which,  both  M.  D. 
L.  Sharkey  and  Gtertrude  W.,  his  wife,  were  allied  to 
be  members.    It  is  claimed  by  the  plaintiff  that  the 
lands  were  seized,  advertised  for  sale,  and  that  all  the 
right,  title  and  interest  of  the  Sharkeys,  and  each  of 
them,  were  sold  on  June  22,  1867,  at  public  sale,  to 
Henry  Hubbard.     Plaintiff  claims  that  on  August  15, 
1868,  she  purchased  the  premises  from  Hubbard,  for  a 
valuable  consideration,  and  that  on  August  6, 1870,  she 
sold  the  premises  to  Benjamin  Stiles  and  Daniel  C. 
Bobbins,  subject,  however,  to  certain  conditions,  and 
received  back  from  them  a  mortgage  on  the  premises 
for  $14,000,  as  part  payment  of  the  purchase  money. 
One  of  the  conditions  on  which  the  payment  of  said 
mortgage  by  Stiles  and  Bobbins  is,  that  all  liens,  claims 
and  incumbrances  upon  the  premises,    should  be  re- 
moved, and  a  further  condition,  that  the  plaintiff  will 
cause  and  procure  the  lis  pendens  to  be  dischaiiged  of 
record.    That  the  judgment  and  lis  pendens  are  an 
obstruction  to  the  recovery  of  the  amount  of  the  mort- 
gage, &c.,  &c. 

The  plaintiff  on  the  trial  introduced  in  evidence  a 
deed  dated  July  13,  1868,  executed  by  Silas  P.  Smith, 
collector  23rd  district,  New  York,  to  Henry  Hubbard. 
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The  deed  and  its  recitals  furnish  the  only  evidence  of 
the  proceedings  to  sell,  and  of  the  sale  by  the  govern- 
ment of  the  United  States  of  the  premises  in  question, 
and  of  the  validity  of  the  title  of  Hubbard. 

T.  C.  Oronin,  for  plaintiff. 

William  Fidlerton^  for  defendant. 

Van  Vobst,  J. — ^The  first  question  to  be  deter- 
mined, is,  whether  the  plaintiflf  has  such  legal  or  equit- 
able relation  to,  or  interest  in  the  land  in  question,  as 
to  be  entitled  in  any  event,  to  maintain  an  action  for 
the  removal  of  the  lis  pendens^  or  for  the  exoneration 
of  the  land  from  the  lien  and  effect  of  the  judgment, 
by  which  it  was  decided  that  Marquis  D.  L.  Sharkey 
had  an  "equitable  interest"  therein,  to  the  extent 
of  $12,000,  anterior  to,  and  at  the  time  of  the  seizure 
and  sale  thereof  by  the  collector  of  internal  revenue, 
and  which  equitable  interest  was  ordered  by  that  judg- 
ment to  be  applied  to  the  payment  of  the  judgment  in 
favor  of  William  Goodwin  against  Sharkey. 

The  determination  of  that  question  is  controlled 
by  the  conclusion,  as  to  whether  or  not  a  valid  sale  of 
the  land  is  proven  to  have  been  made,  by  the  collector^ 
for  the  non-payment  of  the  internal  revenue  tax  im- 
I)osed  upon  the  members  of  the  various  firms,  of  which 
Gtertrude  W.  Sharkey  was  a  member.  For  if  Hubbard 
acquired  no  title  by  the  alleged  sale  under  the  warrant, 
the  plaintiff,  as  his  grantee,  having  no  better  title  than 
her  grantor,  could  not  maintain  thi^  action. 

The  plaintiff,  as  far  as  this  particular  question  is 
concerned,  rests  her  case  exclusively  upon  the  recitals 
in  the  deed  executed  to  Hubbard,  by  Silas  W.  Smith, 
the  collector  of  internal  revenue,  to  whom  the  warrant 
was  issued,  and  by  whom  the  sale  was  made.  Section 
3198  of  the  United  States  Revised  Statutes,  states  that 
"upon  any  sale  of  real  estate,  as  provided  in  the  pre- 
ceding section,  and  payment  of  the  purchase  money, 
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the  officer  making  the  seizure  and  sale,  shall  give  to 
the  purchaser  a  certificate  of  purchase,  which  shall  set 
forth  the  real  estate  purchased,  for  whose  taxes  the 
same  was  sold,  the  name  of  the  purchaser,  and  the 
price  paid  therefor : "  and  if  the  land  was  not  redeemed, 
the  collector  should  execute  to  the  purchaser,  upon 
his  surrender  of  the  certificate,  a  deed  of  the  real  es- 
tate purchased  by  him,  '^  reciting  the  facts  set  forth  in 
said  certificate,  and  in  accordance  with  the  laws  of  the 
State  in  which  such  real  estate  is  situated,  upon  the 
subject  of  sales  of  real  estate  under  execution." 

Section  3199  provides  that  "  the  deed  of  sale,  given 
in  pursuance  of  the  preceding  section,  shall  he  prima 
facie  evidence  of  the  facts  therein  stated,  and  if 
the  proceedings  of  the  officer  as  set  forth,  have  been 
substantially  in  accordance  with  the  provisions  of  law, 
shall  be  considered,  and  operate  as  a  conveyance  of  all 
the  right,  title,  and  interest,  the  party  delinquent  had 
in  and  to  the  real  estate  thus  sold,  at  the  time  the  lien 
of  the  United  States  attached  thereto."  The  deed  in 
evidence  contains  all  the  facts  required  by  the  statutes 
to  be  included  therein.  It  sets  forth  the  real  estate 
sold,  for  whose  taxes  the  same  was  sold,  the  name  of 
the  purchaser,  and  the  price  jmd  therefor ;  and  con- 
tains all  that  would  be  required  to  be  recited  in  a  sher- 
iff s  deed  upon  the  sale  of  real  estate,  sold  under  exe- 
cution, by  the  laws  of  New  York  ;  and  of  the  facts  so 
stated,  the  deed  is,  without  doubt,  prima  fade  evi- 
dence. 

By  section  3186  of  the  United  States  Revised  Stat- 
utes, the  United  States  could  only  acquire  a  lien  on 
real  estate,  upon  the  neglect  or  refusal  on  the  part  of 
the  person  liable  to  pay  the  tax  after  the  same  shall 
have  been  demanded. 

Section  3187  provides  that  if  any  i)erson  liable  to 
I)ay  any  taxes,  neglects  or  refuses  to  pay  the  saDi6» 
**  within  ten  days  after  notice  and  demand,''  it  shall 
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be  lawful  for  the  collector,  or  his  deputy,  to  collect  the 
said  taxes  with  five  per  centum  additional  thereto, 
&c.,  &c. 

From  which  it  would  seem  that  a  notice  and  a  de- 
mand of  the  payment  of  the  tax,  after  it  has  been  im- 
posed, is  a  distinct  ax5t  to  be  performed  on  the  part  of 
the  agents  of  the  government,  and  that  the  tax  is,  and 
Gontinnes  b»  personal  liability  only,  until  its  payment 
is  demanded,  when,  if  payment  is  refused  or  neglected, 
it  becomes  a  lien  on  property  and  can  be  satisfied 
thereout. 

It  would  be  an  oppressive  system  which  would  tol- 
erate the  imposition  of  taxes,  and  then,  without  notice 
or  demand,  condemn  the  property  of  the  person  liable 
to  pay,  to  sale.    But  such  is  not  the  law. 

The  deed  does  not  recite  any  notification  or  demand 
of  the  tax,  nor  any  refusal  or  neglect  to  pay  the  same, 
nor  do  the  sections  of  the  statutes  above  referred  to, 
require  that  either  the  certificate  or  deed  should  state 
such  facts.  But  that  does  not  dispense  with  the  ne- 
cessity of  proof  of  such  acts. 

There  is  no  evidence  that  any  notice  of  the  tax  was 
ever  given  to  Mrs.  Sharkey,  or  to  the  other  persons 
against  whom,  with  her,  they  were  assessed,  nor  of 
any  demand  being  made  of  her,  or  them,  for  the  pay- 
ment of  the  same,  nor  of  any  neglect  or  refusal  on  her 
or  their  part. 

It  is  the  right,  title,  and  interest,  which  Gertrude 
W.  Sharkey  alone,  had  in  the  premises,  at  the  time 
the  lien  of  the  United  States  attached^  which  was  sold 
and  conveyed,  or  pretended  to  be.  Such  is  the  effect 
of  the  deed.  There  is  no  evidence  that  any  member  of 
the  lirms,  liable  for  the  taxes,  had  any  interest  in  the 
land,  but  herself. 

As  the  deed,  therefore,  professes  to  convey  only 
the  interest  Gtertrude  W.  Sharkey  had  in  the  premises, 
at  the  time  the  lien  of  the  United  States  attached,  the 
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question  arises,  did  any  lien  exist  in  favor  of  tlie  Uni- 
ted States,  at  the  time  of  the  sale  and  oonveyanoe  by 
the  collector,  and  did  any  estate  or  interest  pass  imder 
the  deed? 

It  is  niged  by  the  plaintrflTs  connsel,  that  the  issa- 
ing  of  the  warrant  to  the  collector,  is  itself  a  demand 
of  payment. 

I  do  not  regard  the  issuance  of  this  warrant,  of 
which  it  does  not  appear  that  Mrs.  Sharkey  had  any 
notice,  as  an  equivalent  for  the  demand  directed  by 
the  statute,  but  rather  as  the  effective  means  for  the 
sale  of  her  property,  after  the  notice  and  demand  had 
been  actually  given  and  made,  and  there  had  been  a 
refusal  or  neglect  on  her  part  to  pay  (§  3187,  supra). 

Proceedings  of  the  character  in  question,  initiated, 
and  in  all  their  essential  details,  regulated  by  statute, 
are  strictly  scrutinized,  and  the  provisions  of  the  stat- 
ute should  be  sedulously  complied  with.  It  is  only 
upon  the  occurrence  of  the  neglects  and  defaults  indi- 
cated, that  property  may  be  sold. 

In  Williams  v.  Peyton  (4  Wheat.  77),  it  was  held, 
that  in  case  of  a  naked  power  not  coupled  with  an  in- 
terest, every  prerequisite  to  the  exercise  of  the  power 
should  precede  it.  That  a  party  who  sets  up  title 
must  furnish  the  evidence  necessary  to  support  it 
That  if  the  validity  of  a  deed  depends  upon  an  act 
in  paiSy  the  party  claiming  under  the  deed  is  bound 
to  prove  it.  That  in  the  case  of  lands  sold  for  the  non- 
payment of  taxes,  the  marshal's  deed  is  not  even  prifna 
facie  evidence,  that  the  prerequisites  required  by  la^ 
have  been  complied  with.  That  the  party  claiming 
under  the  deed  must  show  that  the  requisites  have  been 
discharged.  That  in  such  case  it  was  necessary  to 
prove  a  previous  demand  for,  and  non-payment  of  the 
tax. 

In  Mahen  v.  Davis  (4  McLean^  211),  a  deed  given 
on  a  tax  sale,  which  failed  to  show  that  a  notice  before 
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sale  had  been  given,  was  held  to  be  void.  That  it  was 
necessary  that  the  requisites  of  law,  through  which 
an  individual  is  deprived  of  his  property,  should  be 
complied  with  (Jackson  v.  Shejyard,  7  Caw.  88 ;  Par- 
ker V.  Overman,  18  How.  U.  8.  137 ;  Osterman  v.  Bald- 
win, 6  WaU.  116). 

Section  3197  provides  what  the  officer  shall  do  after 
seizing  the  real  estate.  He  is  required  ''  to  give  notice 
to  the  person  whose  estate  it  is  proposed  to  sell,  by 
giving  him  in  hand,  or  leaving  at  his  last  or  usual  place 
of  abode,  if  he  has  any  such,  within  the  collector's 
district,  where  said  estate  is  situated,  a  notice  in  writ- 
ing, stating  what  particular  estate  is  to  be  sold,  de- 
scribing the  same  with  reasonable  certainty,  and  the 
time  when,  and  the  place  where,  said  officer  proposes 
to  sell  the  same,  which  time  shall  not  be  less  than 
twenty,  nor  more  than  forty  days  from  the  time  of  giv- 
ing said  notice." 

The  same  section  also  calls  for  a  publication  to  the 
same  effect,  in  some  newspai)er  within  the  county  where 
the  seizure  is  made,  and  also  for  the  posting  of  the  same 
at  the  post-office  nearest  to  the  estate  to  be  seized. 

In  order  to  have  made  a  valid  sale  of  the  premises 
in  question,  the  requirements  of  this  section  should 
also  have  been  complied  with  (Williams  v.  Peyton, 
supra ;  Stead  v.  Course,  4  Oranch^  403). 

It  is  true  that  section  3199  provides  that  "if  the 
proceedings  of  the  officer,  as  set  forth,  have  been  sub- 
stantially in  accordance  with  the  provisions  of  law," 
the  deed  shall  be  considered  and  operate  as  a  convey- 
ance of  all  the  right,  title,  and  interest  the  party  delin- 
quent  had  in  the  real  estate,  at  the  time  the  lien  of  the 
United  States  attached  thereto. 

But,  as  already  suggested,  a  previous  notice  and  de- 
mand is  a  substantial  prerequisite  to  create  a  lien  on 
property,  and  as  to  that  the  deed  is  entirely  silent,  nor 
has  this  defect  been  cured  by  extrinsic  evidence. 
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Nor  is  there  any  fact  stated  in  the  deed  to  meet  the 
requirements  of  section  3197,  in  regard  to  the  serving, 
publication,  and  i)osting  of  notice  of  sale.    . 

What  is  stated  in  the  deed  in  re8i)ect  to  ''doe  no- 
tice and  publication  of  the  time  and  place  of  sale  hav- 
ing been  first  duly  given  and  made  according  to  law," 
is  not  a  statement  of  facts,  but  is  a  mere  conclusion, 
which  the  actual  facts  may  not  warrant. 

The  substantial  facts,  at  least,  should  have  been 
recited  in  the  deed,  or  proved  on  the  trial,  so  that  the 
court  might  determine  whether  there  had  been  a  suffi- 
cient compliance  with  the  act.  It  should  not  be  left 
for  the  collector's  conclusion,  expressed  in  the  deed, 
to  determine  that. 

It  is  not  necessary  to  decide  whether  or  not  the  re- 
citals in  the  deed  of  other  facts,  in  addition  to  those 
which  are  specially  required  to  be  stated  therein, 
would  be  prima  facie  of  such  other  facts,  as  no  such 
additional  facts  are  stated  therein. 

There  is  a  failure  of  proof,  therefore,  to  authoriw 
the  collector  to  sell  under  the  warrant,  the  right,  title, 
and  interest  of  Gertrude  W.  Sharkey  in  the  premises, 
and  the  deed  in  question  must  be  regarded  as  convey- 
ing no  interest  in  the  premises,  and  as  void. 

Tiiere  is  another  view,  however,  to  be  taken  of  this 
case,  which  would  seem  also  to  be  un&vorable  to  the 
right  of  the  plaintiff  to  maintain  this  action,  which 
is  brought  on  the  equity  side  of  the  court. 

It  was  decided  by  Daniels,  J.,  that  Marquis  D-  ^ 
Sharkey,  the  husband  of  Gtertrude  W.  Sharkey,  at  the 
time  of  the  recovery  of  the  judgment  against  him,  hy 
William  Goodwin  (Feb.  2,  1867),  had  an  "equitable 
interest"  in  the  premises,  to  the  extent  of  twelve 
thousand  dollars,  which  interest  was  sought  to  he 
reached  in  the  action  in  which  such  decision  ^^ 
made,  and  it  was  ordeted  and  adjudged  that  saeh  i»- 
terest  should  be  applied  upon  that  judgment. 
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The  lis  pendens  in  that  action  was  filed  on  March 
25,  1867.  There  is  no  evidence  to  show,  although  it  is 
averred  in  the  complaint,  that  M.  D.  L.  Sharkey  was  a 
partner  in  either  of  the  firms  against  whom  the  tax 
was  assessed,  nor  that  he  was  in  any  way  liable  to  pay 
the  same.  His  interest  in  the  premises,  which  was  ad- 
judged to  be  ^^  equitable  ^^  only,  could  not,  for  any 
cause  appearing,  have  been  directly  sold  under  the 
warrant.  It  was  the  legal  estate  and  interest  of  Ger- 
trude W.  Sharkey,  which  was  sought  to  be,  and  which 
was  seized  and  sold. 

It  may  be  that  were  it  not  for  the  constructive  no- 
tice through  the  lis  pendens j  filed  in  the  creditor's 
action  brought  to  reach  this  interest,  a  sale  of  the  in- 
terest of  the  wife,  in  whom  the  legal  title  was  vested, 
would  have  passed  or  extinguished  this  equitable  in- 
terest, or  have  rendered  it  impossible  for  a  creditor  of 
M.  B.  L.  Sharkey  to  have  impressed  the  proi)erty  with 
such  equitable  lien,  or  interest,  in  the  hands  of  a  bona 
>2€2^  purchaser. 

This  is  stated,  however^  qualifiedly,  for  it  has  been 
adjudged  that  a  purchaser  ^'by  extent  of  an  execu- 
tion," buys  the  interest  the  debtor  had,  subject  to  all 
equities  {Perry  on  Trusts^  §  15,  346 ;  Freeman  on 
Jvdgmenis^  %  357,  and  cases  cited). 

It  does  not  distinctly  appear  when  the  seizure  of 
the  interest  of  Mrs.  Sharkey  in  the  lands  was  made 
under  the  warrant,  but  the  lis  pendens  was  filed  before 
the  sale. 

It  further  api)ear8  by  the  evidence,  that  on  June 
22,  1867,  and  at  the  time  and  place  of  sale,  a  public 
notice  was  given  on  the  behalf  of  the  judgment  credi- 
tors, in  the  hearing  of  all  persons  present,  of  the  judg- 
XQ^it  against  M.  B.  L.  Sharkey,  and  of  the  jiending 
proceedings  to  reach  this  interest  of  the  judgment 

debtor. 

The  collector  then  sold,  and  Hubbard,  the  plaintiff's 


462  ABBOTT'S    NEW   CASES. 

Brown  v.  €k)odwin. 

grantor,  purchased  with  knowledge  of  the  defendant's 
claim,  that  Marquis  D.  L.  Sharkey  had  an  '^  equitable 
interest"  in  the  premises,  and  of  the  proce^ing  to 
reach  it,  in  the  only  manner  in  which  such  equitable 
interest  might  be  reached  and  applied,  at  the  instance 
of  a  creditor,  by  a  suit  or  proceeding  in  equity.  And 
when  the  plaintiff,  who  succeeded  through  a  deed  of 
quit-claim,  to  all  the  right,  title  and  interest  which 
Hubbard  had  in  and  to  the  premises,  afterwards  con- 
veyed to  Stiles  and  Bobbins,  she  did  so  subject  to  the 
lien  of  the  judgment  determining  the  equitable  interest 
of  M.  B.  L.  Sharkey  in  the  land,  and  its  application  to 
the  payment  of  the  judgment  in  question. 

Now  while  it  is  beyond  question  that  a  purchaser 
for  a  valuable  consideration,  without  notice  of  a  prior 
equitable  right,  obtaining  the  legal  estate  at  the  time 
of  his  purchase,  is  entitled  to  priority  in  equity  as  well 
as  law,  according  to  the  maxim  that  "when  equities 
are  equal  the  law  shall  prevail;"  at  the  same  time 
it  is  equally  true  that  if  the  purchaser,  though  he  does 
**pay  a  valuable  consideration,  have  notice  of  the 
equitable  rights  of  a  third  person,  he  shall  hold  the 
property  subject  to  the  equitable  rights  of  such  person" 
{Perry  on  Tricsts,  §  217,  and  cases  cited). 

The  evidence  shows  notice  of  the  outstanding  rights 
of  M.  D.  L.  Sharkey,  and  of  the  defendant's  proceed- 
ings in  a  court  of  equity  to  reach  the  same,  before  and 
at  the  time  of  the  purchase  by  Hubbard  at  the  sale 
under  the  warrant ;  and  as  the  deed,  subsequently  ^^ 
cuted  by  the  collector,  in  terms  conveyed  only  ^^ 
interest  of  Gertrude  W.  Sharkey,  it  should  be  h^* 
that  the  equitable  interest  of  M.  D.  L.  Sharkey  neither 
passed,  nor  was  affected  or  extinguished  thereby ;  ^^* 
that  the  deed  was  made  and  received  subject  thereto, 
and  that  the  equitable  proceeding  of  the  defendant  to 
reach  the  same  was  not  prejudiced  by  the  sale  or  con- 
veyance in  question ;  for  it  would  be  unjust  iB  ^ 
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extreme,  that  the  early  equity  secured  by  a  creditor, 
by  action,  on  the  equitable  interest  of  his  debtor  in 
land,  and  of  which  timely  notice  was  given  in  the 
manner  sanctioned  by  law,  should  be  wholly  defeated 
by  the  sale  of  the  legal  estate,  under  a  warrant  to  col- 
lect a  tax  from  one  in  whom  the  legal  estate  has  vested, 
snbject  to  such  equitable  interest. 

The  jurisdiction  of  the  court  of  equity  over  this 
equitable  interest,  duly  acquired,  cannot  be  defeated 
by  such  sale,  but  must  be  maintained  until  by  its  final 
judgment  it  determines  the  extent,  and  makes  a  dis- 
position of  such  interest  in  the  action. 

But  it  is  claimed  by  the  plaintiff's  counsel  that  the 
defendants  might  have  redeemed  under  section  3202  of 
the  U.  S.  Revised  Statutes,  and  that,  through  their 
failure  to  do  so,  they  have  lost  whatever  benefit  and 
advantage  they  had  secured  by  the  suit  in  equity  and 
the  lis  pendens.  The  right  to  redeem  the  land  sold 
might,  under  the  section  in  question,  be  exercised  by 
the  ovmeTy  or  any  person  having  any  interest  therein 
or  lien  thereon^  upon  payment  of  the  amount  paid  by 
the  purchaser,  with  interest  at  the  rate  of  twenty  per 
cent,  per  annum. 

The  defendants  were  not  themselves  the  owners,  and 
had  no  interest  in  the  land.  The  interest  they  were 
seeking  to  reach  was  in  Marquis  D.  L.  Sharkey,  and 
was  equitable,  and  not  legal. 

It  may  be  that  the  defendants  obtained  an  equitable 
lien  by  the  commencement  of  their  action,  and  the 
filing  of  their  lis  pendens^  on  the  equitable  interest  of 
M.  D,  L.  Sharkey,  in  the  land.  But  the  existence  of 
this  equitable  interest,  its  nature  and  extent,  had  not 
been  judicially  ascertained  and  declared,  nor  was  the 
defendants'  lien  thereon  determined  until  after  the  ex- 
piration of  the  period,  within  which  the  right  to  redeem 
might  be  exercised. 

I  do  not  think  the  section  in  question  applies  to  a 
person  in  the  defendants'  attitude  at  the  time,  without 
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a  judicially  declared  or  legal  lien  in  their  fa^or,  and 
clearly  so  when  the  premises  were  sold  and  porchafled) 
subject  to  the  defendants^  rights,  whatever  they  were, 
secured  by  their  suit  in  equity. 

The  defendants  were  clearly  entitled  to  piosecato 
their  equity  suit  to  its  termination,  and  reach  the 
equitable  interests  of  their  debtor,  which  they  could 
discover  in  the  action,  without  being  obliged  to  advance 
a  large  sum,  with  interest  at  the  rate  of  twenty  p^ 
centum  per  annum,  during  the  progress  of  their  action, 
to  redeem  land  sold  for  the  tax  of  a  person,  for  which 
their  debtor  was  not  liable,  and  when  in  the  end  it 
might  be  determined  that  the  debtor  had  no  equitable 
in  the  land.  The  x>huntiff's  counsel  complains,  and 
with  apparent  justice,  of  the  defendant's  delay  after 
judgment,  in  enforcing  their  right  thereunder.  Whilst 
delay  of  the  nature  suggested  will  find  no  favor  in  a 
court  of  equity,  yet  it  is  not  of  a  character  to  entitle 
the  plaintif!  to  the  relief  demanded  in  his  complaint. 

The  complaint  should,  therefore,  be  disndsaed. 


MATTER  OF  AN  UNSAFE  BUILDING. 
N.  Y.  Cammon  Pleas ;  Special  Term,  Jannary^  18". 

Unsafe  Buildino. — ^Noticb  of  Survbt  of  Building. — ^Repobt  (ff 

BUBTKT. 

Under  3  A  1871,  p.  1884,  c.  636,  aa  amended  by  X.  1874,  |».  784,  c 
547,  the  preliminary  notice  of  the  survey  of  an  unsafe  building 
served  on  the  owner,  is  the  foundation  of  the  jurisdiction  of  ^ 
court. 

Hence,  on  the  trial  of  the  truth  of  a  report  of  the  survey,  which,  in 
addition  to  the  defect  mentioned  in  the  notice,  embraced  m*ny 
particulars  showing  the  general  unsafe  condition  of  the  building  i 
RdS^  that  only  the  truth  as  to  the  defect  mentioned  in  the  notice 
could  be  tried,  and  that  to  compel  repairs  in  other  respects  a  set 
survey  upon  proper  notice  most  be  had. 
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Application  by  the  department  of  buildings  in  the 
city  of  New  York,  for  a  trial  by  jnry  of  the  allegations 
and  statements  in  the  report  of  survey  of  building 
southwest  comer  of  Fulton  and  Nassau  streets,  in  that 
city,  pursuant  to  the  act,  chapter  625,  Laws  of  1871, 
sections  36,  37,  and  38  (amended  in  other  sections  by 
chapter  547,  Laws  of  1874). 

The  application  was  resisted  by  the  owner  of  the 
premises,  upon  the  ground  that  the  report  of  survey 
contained  allegations  of  matters  relating  to  said  prem- 
ises, different  from  the  allegations  in  the  notice  to  him,, 
upon  which  such  survey  was  had. 

The  notice  issued  by  the  department  to  the  owner 
of  the  premises,  was  so  issued  pursuant  to  section  3T 
of  said  act,  and  notified  the  owner  that  the  premises* 
were  "  Unsafe  and  dangerous  in  the  following  respects,, 
to  wit :  In  that  the  brick  work  of  cornice  on  the  north- 
easterly comer  of  said  building  is  in  a  loose,  broken, 
and  dangerously  unsafe  condition.  The  bricks  of* 
same  being  loosened  to  an  extent  that  rendered  them 
liable  to  fall  at  any  moment,  and  th^*eby  be  or 
become  dangerous  to  life  and  limb"  ;  and  notified' 
him  that  a  survey  of  said  premises  would  be  made  by 
three  comi)etent  persons,  one  of  whom  might  be  aj)-- 
pointed  by  him,  aud  upon  the  said  described  premises, 
on  January  24,  1877,  at  eleven  o'clock,  a.  h.,  and  if* 
the  said  premises  should  again  be  rex)orted  unsafe  or 
dangerous  after  such  survey,  said  report  would  be- 
placed  before  this  court  on  January  26,  1877,  at  10.30, 
A.  M.,  and  a  jury  trial  of  the  allegations  and  statements 
contained  in  said  report  then  and  there  be  had,  to 
determine  whether  said  unsafe  or  dangerous  building* 
or  premises  should  be  repaired  or  secured,  or  taken 
down. 

A  report  of  survey  subscribed  by  the  deputy  sui)er- 

intendent  of  the  department,  by  Henry  Dudley,  an> 

architect  api>ointed  by  the  American  Institute  of  Ar-« 
Vol.  I— ao 
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chitects  (same  act,  §  37),  and  by  one  C.  F.  Hill  for  les- 
see, but  not  by  any  person  for  the  owner,  is  presented 
to  the  court,  in  which  report  the.  premises  are  stated 
to  be  '^  Unsafe  and  dangerous  in  the  following  respects, 
to  wit :  that  the  wall  of  press  room,  which  formerly 
appears  to  have  been  the  wall  of  area,  is  forced  out  of 
plumb  by  the  pressure  of  the  arch  of  the  same.    It  has 
been  strutted  from  the  stone  piers  of  the  front  of  the 
building,  with  cast-iron.    The  pier  supporting  a  heavy 
safe  on  first  floor  has  settled  off  badly  from  the  wall. 
The  timbers  of  the  floors  of  sub-cellar,  basement,  and 
first  floor,  are  generally  rotted  off  at  the  ends,  and  in 
4Bome  places  have  broken  down.    The  floors  through- 
out are  deflected  about  three  inches,  and  the  timbeis 
are  not  of  sufficient  depth  for  the  bearing.    The  orig- 
inal rear  walls  of  stores  on  Fulton  street  have  been  re- 
moved on  the  flrst  floor,  and  the  upper  parta  supported 
on  iron  girders  and  columns,  and  the  girders  have 
deflected  about  two  and  a  half  inches  in  the  center. 
The  plastering  of  the  ceilings  is  generally  loose,  and 
large  portions  of  it  have  fallen.    The  brick  cornice  at 
northeast  comer  of  building  is  loose,  and  liable  to  fall 
^The  wood-work  of  the  building  is  generally  dilapida- 
;ted.    The  building  is  heavily  loaded  with  printing- 
presses,  and  other  heavy  machinery,  and  we  consider  it. 
utterly  unfit  for  the  purposes  for  which  it  is  now  used ; 
:  also  a  portion  of  the  area  wall  which  supports  arch  has 
fallen  out"  ;  and  it  is  further  certified  and  reported  in 
said  report  that  the  ^'  said  premises  should  be  immedi- 
ately made  safe  by,  viz.,  building  brick  arches  across 
the  area  from  the  wall  of  press-room  to  the  piers  of 
front  of  building ;   by  repairing  the  portion  of  the 
wall  of  press-room  which  has  fallen  out ;  by  taking 
out  the  defective  beams  of  sub-cellar,  basement',  and 
first  story,  and  replacing  the  same  with  new  beams  of 
Bufficient  depth;  by  taking  up  the  floors  of  second 
story  adjoining  the  iron  beams  supporting  the  rear 
wall,  examining  the  same,  and  replacing  any  which 
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may  be  defective  ;  by  taking  out  the  loose  i)ortions  of 
the  brick  cornice,  and  repairing  it ;  by  re-plastering 
the  ceilings,  or  covering  them  throughout  with  wood. 
It  the  building  is  to  be  hereafter  used  for  the  purposes 
for  which  it  is  now  used,  or  for  other  heavy  machinery, 
the  beams  of  all  the  floors  should  be  stiffened  by  gir- 
ders and  columns  through  center  of  building,  from  the 
sub-cellar  to  the  upper  floor  of  the  building." 

John  A.  Foley  {Matthews^  Busted  <fe  Foley,  attor- 
neys), for  application. 

JoTvn  v.  B.  Lewis  {Lewis  <fe  Beecher,  attorneys),  op- 
posed. 

J.  F.  Daly,  J.— [After  stating  the  facts.]— It  is  pro- 
vided by  the  act  (§  37)  that  the  report  of  survey 
shall  constitute  the  issue  to  be  tried  by  the  court ;  that 
is  to  say,  that  the  truth  or  falsity  of  the  report  shall  be 
inquired  into  and  the  necessity  for  the  proposed  repairs 
determined.  The  rei)ort  may  be  regarded  as  a  complaint, 
the  allegations  of  which  the  x>^rsons  interested  and 
served  with  the  preliminary  notice  are  to  be  regarded 
as  denying  of  course.    But  the  preliminary  notice  to 
faring  the  parties  into  court  to  take  issue  upon  such 
report  is  the  foundation  of  the   jurisdiction  of  the 
court ;  it  is  a  summons  embodying  a  notice  of  the  mat- 
ter or  thing  which  the  persons  on  whom  it  is  served  are 
required  to  litigate.    A  material  departure,  in  the  re- 
port of  survey,  from  the  notice,  to  the  extent  of  raising 
an  issue  to  be  tried  wholly  foreign  to  the  object  of  the 
survey  as  set;  forth  in  the  notice,  gives  the  court  no 
jurisdiction  to  try  such  issue,  because  the  i)arty  has  had 
no  notice  that  the  survey  to  be  made  will  embrace  any 
other  matter  than  that  pointed  out  in  the  pai)ers  served 
upon  him,  and  cannot  be  expected  to  attend,  pre* 
pared  to  inquire  into  any  other  matter,  either  at  the 
time  and  place  of  survey,  or  in  court  at  the  presentation 
of  the  rex)ort.    This  case  illustrates,  I  think,  such  a  de- 
parture; the  owner,  having  been  notified  that  this 
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bnilding  is  unsafe  by  reason  of  a  dilapidated  comioe, 
and  that  a  survey  of  the  ^'premises"  will  be  mad^ 
comes  into  court  to  find  himself  compelled  to  try  an  is- 
sue as  to  the  safety  of  the  cornice,  incidentally^  but 
principally  as  to  the  forcing  out  of  plumb  of  the  wall  of 
the  press  room  by  the  pressure  of  its  arch  ;  as  to  the 
settling  of  a  pier  on  the  first  floor  from  the  weight  of  a 
heavy  safe ;  as  to  the  rotting  off  of  the  timbers  of  the 
sub-cellar,  basement,  and  first  floor ;  as  to  the  deflec- 
tion of  the  floors  throughout,  and  the  insufficiency  of 
the  depth  of  the  timbers  for  the  bearing  ;  as  to  the  de- 
flection of  the  iron  girders  supporting  the  rear  walls  of 
the  first  fioor ;  as  to  the  general  looseness  and  dilapida- 
tion of  plaster  of  ceilings :  as  to  the  general  dilapida- 
tion of  the  wood-work  of  the  building ;  and  finally  as 
to  the  utter  unfitness  of  the  building  for  the  purpose 
for  which  it  is  now  used. 

Not  having  any  notice  that  the  survey  to  be  made 
could  embrace  any  of  these  particulsrs,  or  the  general 
condition  of  the  building,  but  having  express  notice 
that  the  premises  were  unsafe  because  of  the  cornice, 
and  no  other  particular  being  mentioned  nor  any  gen- 
eral reference  to  other  danger  being  made  in  sach  no- 
tice, I  am  forced  to  hold  that  the  question  of  the  cor- 
nice only  can  be  litigated  in  this  proceeding,  and  that, 
to  compel  the  repair  of  the  building  in  other  respects, 
a  new  survey  upon  proper  notice  must  be  had. 

There  was  no  appeal. 


ALLEN  V.  MAHON. 

jflT.   F.  Bwpreme  Courts  Third  Department;  Special 

Temij  TVoy,  January^  1877. 

CoeTS. — ^WrmB88  Fbbb. 

The  attendance  of  witnesses  who  reside  at  the  place  where  the  oooit 
is  held,  and  where  a  day  calendar  is  published,  is  presnmptiTely 
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unnecessary,  except  upon  the  days  the  cause  appean  on  the  day 
calendar. 
Hence,  the  prevailing  party  cannot  tax  witness  fees  paid  for  attend- 
ance on  other  days,  without  a  special  affidavit  showing  the  ground 
of  necessity. 

Motion  by  the  defendant,  to  readjust  costs. 

The  action  was  by  Darius  Allen  against  William 
Mahon.    The  facts  suflBlciently  appear  in  the  opinion. 

James  Lansing^  for  the  motion. 

H.  A.  ParmenteTy  opposed. 

Ino  ALLS,  J. — The  plaintiff  was  entitled  to  tax  for  the 
attendance  of  witnesses  residing  in  the  city  of  Troy, 
where  the  circuit  was  held,  only  for  the  days  the  cause 
•  was  upon  the  day  calendar  (Curtis  v.  Button,  4  Sandf. 
719 ;  Ehle  v.  Bingham,  4  SiU,  595 ;  3  Waies  Pr.  503). 
One  purpose  of  a  day  calendar  is  to  avoid  the  neces- 
sity of  compelling  the  attendance  of  witnesses  an  un- 
necessary number  of  days,  and  thereby  subjecting  the 
defeated  party  to  unnecessary  expense,  and  also  to  save 
witnesses  the  inconvenience  and  loss  consequent  there- 
ui)on,  as  the  fees  allowed  witnesses  for  such  attendance 
are  ordinarily  inadequate  to  comx)ensate  for  loss  of  time 
and  derangement  of  their  business.  The  day  calendar 
is  made  up  and  published  in  the  daily  papers  of  the 
city  previous  to  the  day  the  causes  thereon  are  required 
to  be  tried,  which  ordinarily  affords  parties  who  reside 
in  the  city  sufficient  opportunity  to  subpoena  witnesses 
who  reside  in  such  city,  to  attend  the  trial.  Boubtless 
there  may  arise  exceptions  to  this  rule,  where,  for  in- 
stance, a  witness  should  declare  his  intention  to  depart 
from  the  city  and  to  be  absent  during  the  circuit,  a 
party  would  be  justified  in  subpcBnaing  and  requiring 
the  attendance  of  such  witness  from  day  to  day,  and 
should'be  allowed  for  such  a  disbursement.  But  in  all 
such  castts  the  party  claiming  such  a  disbursement, 
should  by  affidavit  explain  the  circumstances  which 
rendered  it  proper  and  necessary.    By  section  311  of 
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the  Code,  the  preyailing  party  is  only  allowed  to  tax 
necessary  disbursements  against  the  defeated  partj. 
Presumptively,  the  attendance  of  witnesses,  who  reside 
in  the  place  where  the  court  is  held,  and  where  there  is 
a  day  calendar  published,  is  unnecessary  except  upon 
the  days  the  cause  api)ear8  upon  the  day  calendar.  As 
Hie  papers  submitted  furnish  no  explanation,  showing 
the  necessity  for  so  large  an  expenditure  for  attendanod 
of  witnesses,  the  same  must  be  regarded  unnecessary 
and  excessive.  The  expense  of  litigation  should  not  be 
rendered  unnecessarily  oppressive,  as  the  policy  of  the 
law  does  not  favor  it.  The  costs  must  be  readjusted  in 
accordance  with  the  foregoing  views. 


MILLER  V.  INSURANCE  COMPANY  OP  NORTH 

AMERICA. 

iT.  F.  Supreme  Court j  Second  Department;  Oefnfird 

Term^  June^  1876. 

Testihqnt  of  Pabtibs. — Usage  to  tabt  Ck>KTRACT. 

The  testimony  of  the  plaintiff  alone,  though  contradicted  by  two 

disinterested  witnesses,  is  sufficient  to  sustain  a  finding  of  fact  in 

his  favor.* 
In  an  action  on  a  promise  to  pay  commissions  to  an  insurance  ageot, 

OTidence  of  a  usage  or  custom  of  the  trade  to  pay  commissioiu  only 

on  premiums  actually  collected  is  admissible.! 

*  See  Hodge  9.  City  of  Buffalo,  page  856  of  this  volume,  and  note 
there  o.  One  witness  may  prove  a  usage*  Bobinson  «.  United 
SUtes,  18  WaXU  868. 

t  In  a  life  insurance  agent's  action  to  establish  bis  right  to  fntnrs 
premiums  to  accrue  after  his  discharge,  he  put  in  evidence  a  letter 
from  the  company  telling  him  that  **  you  are  working  up  a  businev 
for  yourself,  and  are  paid  the  highest  commissions,*'  te. — Edi^  that 
parol  evidence  was  not  admissible  on  his  behalf  to  show  that  by  usage 
these  words  meant  that  he  was  to  have  the  right  to  collect  and  take 
commissions  on  policies,  issued  through  him,  for  their  whole  lifet 
without  reference  to  his  discharge.  Partridge  «.  Insurance  Co.,  1' 
WaM.  678, 678. 
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Under  a  general  denial  in  an  action  on  a  contract,  evidence  of  a  cos- 
Custom  or  usage  of  the  trade  to  allow  an  insurance  agent  commis- 
sions on  all  renewal  premiums  on  insurance  originally  effected 
through  him,  is  inadmissible  to  vary  the  written  terms  of  the  circular' 
to  agents  under  which  he  acted,  which  entitled  him  to  su6h  premiums 
so  long  as  he  should  continue  agent.  Stagg  v.  Insurance  Co.,  10 
WM,  589. 

Custom  or  usage  is  competent  to  ascertain  and  explain  the  mean- 
ing and  intention  of  the  parties  to  a  contract,  whether  written  or 
parol,  the  meaning  of  which  could  not  be  ascertained  without  the  aid 
of  such  extrinsic  evidence.  Robinson  v.  United  States,  13  Wall,  S63; 
Thus  a  contract  for  sale  of  1,000,000  bushels  of  grain  having  been 
partly  performed  by  delivery  in  bags,  and  delivery  of  the  residud 
being  refused,  because  not  in  bags,  evidence  of  usage  to  deliver  in 
bags  is  competent  to  show  that  the  breach  was  in  the  seller,  not  the 
buyer.  Mr.  Justice  Milleb,  in  Partridge  v.  Insurance  Co.,  15  WaJL 
678,  says : 

'*  The  tendency  to  establish  local  and  limited  usages  and  customs  in 
the  contracts  of  parties,  who  had  no  reference  to  them  when  th^ 
transactions  took  place,  has  gone  quite  as  far  as  sound  policy  can 
justify.  It  places  in  the  hands  of  corporations,  such  as  bankS| 
insurance  companies,  and  others, — ^by  compelling  individuals  to  com- 
ply with  rules  established  for  the  interests  alone  of  the  former, — a 
power  of  establishing  those  rules  as  usage  or  custom  with  the  force 
of  law.  When  this  is  confined  to  establishing  an  implied  contract^ 
and  the  knowledge  of  the  usage  is  brought  home  to  the  other  party, 
the  evil  is  not  so  great.  But  when  it  is  sought  to  extend  the  doctriad 
beyond  this,  and  incorporate  the  custom  into  an  express  contract^- 
whose  terms  are  reduced  to  writing,  and  are  expressed  in  language 
neither  technical  nor  ambiguous,  and  therefore  needing  no  such  aid  in 
its  construction,  it  amounts  to  establishing  the  principle  that  a  cus^ 
torn  may  add  to,  or  vary,  or  contradict  the  well-expressed  intentiotf 
of  the  parties  made  in  writing.  No  such  extension  of  the  doctrine  is 
consistent  either  with  authority  or  with  the  principles  which  goveni' 
the  law  of  contracts.*' 

One  cannot  prove  a  usage  or  custom,  in  dealing,  which  in  his  own 
interest,  contravenes  the  established  commercial  law.  Vermilye  •. 
Adams  Expb  Co.,  21  WaU.  146.  Thus  a  banker  neglecting  to  keep 
record  of  notices  warning  against  stolen  paper,  cannot  rely  on  omis- 
sion to  recognize  the  paper  if  purchased  when  over-due. 

Usage  cannot  be  proved  for  the  purpose  of  nullifying  rules  of  law^* 
nor  for  the  purpose  of  establishing,  presumptively,  a  stipulatioii 
which  would  be  valid  if  expressly  made,  but  which  the  commercial 
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torn  or  usage  known  to  both  parties  is  competent,  by  way  of  ahoir- 
ing  that  the  contract  made  was  not  that  alleged.  | 

law  refuses  to  consider  implied, — «.  g,y  a  warranty  in  a  sale  of  chat- 
tels by  one  not  the  maker  or  grower,  and  not  guilty  of  fraud,  and  to 
a  buyer  haying  opportunity  to  examine.  Barnard  «.  Kellogg,  10  WoU 
888.     And  see  11  AUm^  426. 

Kor,  for  example,  a  usage  not  to  allow  days  of  grace  on  certain 
kinds  of  paper.  Woodruff  e.  Merchants*  Bank,  25  Wend,  673.  And 
see  16  N.  T.  805. 

Kor  a  usage  of  carriers  not  to  be  liable  in  certain  cases.  Simmoni 
•.  Law,  4  Abb.  Ct,  App,  Dee,  241. 

Evidence  of  usage  is  not  admissible  to  show  that  deporita  made 
during  depreciation  of  currency,  and  marked  in  the  pass  book  res- 
pectively *'coin"  or  "currency,"  were  always  repaid  in  kind. 
Without  special  agreement,  a  bank  deposit  creates  a  debt,  and  what- 
ever is  legal  tender  will  discharge  it»  Usage  cannot  alter  the  law. 
Thompson  o.  Riggs,  5  TToff.  680. 

Defendant  may  prove  that,  under  a  contract  to  build  such  a  draw- 
bridge as  specified  in  the  contract,  it  is  the  common  understanding 
that  it  should  be  so  constructed  as  to  be  easily  turned  in  two  of 
three  minutes,  by  one  man.     R  R.  Co.  o.  Smith,  21  WaU.  262. 

See  also  as  to  admitting  usage  to  explain  a  contract,  Groat  €.  Oile, 
51  K  T.  431  ;  Lawrence  v.  Maxwell,  53  Id.  19 ;  aff'g  6  Iom.  469; 
Hohnes  «.  Pettengill,  1  Hun,  816  ;  Baker  o.  Squier,  Id.  448 ;  Dutch 
V.  Harrison,  87  Super.  Ct.  (J.  d:  8.)  806. 

If  a  person  of  a  particular  occupation  in  a  certain  place  makes  aa 
agreement  by  virtue  of  which  something  is  to  be  done  in  that  place, 
and  this  is  uniformly  done  in  a  certain  way  by  persons  of  the  same 
occupation  in  the  same  place,  it  is  but  reasonable  to  assume  that  the 
parties  contracting  about  it,  and  specifying  no  manner  of  doing  it 
different  from  the  ordinary  one,  meant  that  the  ordinary  one  and  do 
other  should  be  followed.     Robinson  v.  United  States,  13  WoU,  863< 

It  is  not  necessary  to  show  that  a  usage  of  trade  relied  on  to  explain 
an  insurance  policy  should  be  shown  to  have  been  known  to  the  in- 
surers, Underwriters  ought  to  inform  themselves  of  the  usage  of  the 
trade  they  insure.  Noble  «.  Kennoway,  2  DougL  618.  See  also  ^ 
WaU.  492;  and  Walls  v.  Bailey,  49  JV.  T.  464,  and  cases  there  dted; 
Willis  V.  Tibbals,  83  Super.  Ct.  (J.  <ft  S.)  220. 

}  See  also  Manning  v.  Winter,  7  ffun,  482;  Weaver  «.  Harden,  49 
ilT.  T.  286  ;  Peck  v.  Winne,  51  Id.  641  ;  Booth  v.  Powers,  56  K  ^  i 
Dubois  V.  Hermance,  Id.  678  ;  aff'g  1  Supm.  Ct.  {T.  A  C.)  298;  Henitt 
r.  Griggs,  57  iV.  T.  651;  O'Brien  «.  McCann,  58  Id.  878;  RusseUv.  Bar- 
ton, 66  Barb.  539;  Schreyer  «.  Mayor,  &c.,  89  Sti^per.  CU  (/.  ^^}^ 
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Api)eal  by  pMntiflfs  from  the  report  of  a  referee, 
and  a  judgment  dismissing  the  complaint. 

The  action  was  brought  by  Robert  Miller  and  Wil- 
liam Scott,  to  recover  $39.81  gold,  which  the  plaintiffs 
claimed  to  be  due  from  defendant,  as  commissions  on 
the  amount  of  premiums  charged  on  five  i)olicies  of 
marine  insurance,  issued  by  defendant.  Catlin  &  Sath- 
erwait  were  defendant's  agents  in  New  York  city. 

The  answer  was  a  general  denial  of  all  except 
8X>ecified  allegations.  The  case  was  referred,  and  the 
referee  found  as  matters  of  fact  that  the  defendant  had 
agreed  to  allow  the  plaintiffs  a  commission  of  five  per 
cent,  in  gold,  on  all  premiums  of  insurance  effected 
through  their  agency  ;  that  there  is  a  custom  by  which 
marine  insurance  brokers  are  not  entitled  to  their  com- 
missions until  the  premiums,  upon  which  they  are 
chargeable,  are  paid  to  the  insurer ;  and  that  the 
plaintiffs  effected  the  insurances  upon  the  premiums, 
of  which  they  claimed  commissions,  but  that  the  pre- 

In  an  action  on  negotiable  paper  made  by  an  apparent  agent,  a 
denial  of  every  allegation  but  the  execution  of  the  instrument,  puts 
in  issue  the  authority  of  the  agent,  and  also  the  good  faith  and  want 
of  notice  of  defects,  on  the  part  of  plaintiff.  Chambers  County  o. 
Clews,  21  WaU.  822. 

In  an  action  for  the  recovery  of  personal  property,  a  denial  of 
plaintifTs  allegation  of  property  and  right  of  possession,  will  admit 
of  evidence  showing  title  in  another.  Schulenberg  v.  Harriman,  21 
WaU.  69.     Compare  Ontario  Bank  v.  Steamboat  Co.,  59  N.  T.  510. 

A  denial  of  the  existence  of  the  judgment  sued  on,  is  not  available 
to  admit  evidence  in  contradiction  of  the  record.  A  defense  requir- 
ing evidence  to  contradict  the  record,  must  necessarily  admit  that 
the  record  exists  as  a  matter  of  fact,  and  seek  relief  by  avoiding  its 
effect.  The  defect  must,  therefore,  be  formally  pleaded,  under  any 
aystem  of  pleading.  It  is  only  the  non-existence  of  a  record,  or 
defects  appearing  on  its  face,  that  can  be  taken  advantage  of  on  the 
plea  of  nuL  Ud  record,  or  any  equivalent  answer.  Hill  «.  Menden- 
ball,  21  WaU,  455.  Compare  Briggs  «.  Bowen,  60  K  T,  454, — ^where 
it  was  held  that  reversal  of  an  order  was  available  under  general 
denial, — ^with  Carpenter  v.  Goodwin,  4  Daiy^  89, — where  it  was  held 
that  wioatur  of  a  judgment  was  not. 
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minms  had  not  been  paid  to  the  defendant.  Where- 
fore he  found,  as  conclusions  of  law,  that  the  plaintiffs, 
by  reason  of  said  custom,  were  not  entitled  to  the  com- 
missions. 

At  plaintiffs'  request,  he  also  found  as  a  fact,  that  it 
was  not  their  duty  to  collect  the  premiums  or  deliver 
the  policies,  but  that  the  premiums  were  due  and  pay- 
able by  the  plaintiffs  to  the  defendant  directly,  and 
that  the  policies  were  delivered  to  the  plaintiffs. 

He  refused  to  find  that  they  were  delivered  to 
them  directly  by  the  defendant,  after  the  negotiation 
of  the  same  by  the  defendant. 

The  rei)ort  was  confirmed,  and  judgment  entered 
in  accordance  therewith. 

The  plaintiff  appealed  therefrom. 

Other  facts  are  sufficiently  stated  in  the  opinion. 

AdolpJius  2).  Pape  ( T.  M.  Morgan^  attorney),  tor 
the  appellant. — ^I.  Evidence  of  the  custom,  being  new 
matter,  should  have  been  specially  pleaded  [Coi^  \ 
149;  Smith  z.  Holmes,  19  N.  7.  271 ;  McKynng 
t.  Bull,  16  7c?.  297;  Travis  v.  Barger,  24  5ar6.614; 
Beaty  v.  Swarthout,  32  Id.  293 ;  1  Broom's  Cm.  67, 
68 ;  Taylor  v.  Richards,  9  Bosw.  679 ;  Carter  t.  Koei- 
ley,  14  Ahh.  Pr.  147). 

II.  It  was  incompetent  (Stebbins  v.  Brown,  65  Barh 
"SiTli: ;  Beals  t.  Tetrj,  2  Sandf.  127 ;  Main  7>.  Eagle,  1 
E.  D.  Smith,  619  ;  StiUman  v.  Mitchell,  2  Robt  623; 
Lyon  X.  Mitchell,  36  N.  T.  235 ;  Van  lien  x.  Bums, 
1  HiU.  133 ;  Holly  v.  GosUng,  3  E.  D.  SmUk  ^ » 
Glentworth  t).  Luther,  21  Barb.  145 ;  Barnard  t.  Mon- 
not,  33  How.  Pr.  440 ;  Smith  v.  Smith,  1  Su)€en.  652; 
Doty  V.  Miller,  43  Barh.  629 ;  Knapp  v.  Wallace,  41 
N.  Y.  477 ;  Coming  v.  Calvert,  2  BiU.  66). 

III.  The  evidence  of  one  witness,  and  he  an  inter- 
ested party,  is  insufficient  to  establish  the  fact  of  a 
general  usage  (Higgins  v.  Moore,  34  IT.  T.  417 ;  Bifi- 
sel  V.  Campbell,  64  Id.  353 ;  Minnesota  Centr.  R  B.  9. 
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Morgan,  59  Barh.  217 ;  affi'd,  6  Albany  L.  J.  173 ; 
Wood  V.  Hickok,  2  Wend.  501). 

lY.  Evidence  of  general  usage  insufficient  to  charge 
a  l»rty,  if  unknown  to  him  (Southwestern  Freight  Co. 
1^.  Stanurd,  44  Mo.  71 ;  Walsh  t.  Mississippi  Co.,  53 
Id.  434  ;  Sipperly  v.  Stewart,  50  Barh.  62  ;  Duguid  v. 
Edwards,  Id.  288  ;  Boardman  v.  Gaillard,  1  Hun^  217 ; 
Smith  V.  Tyler,  2  Sup'm.  Ct.  {T.  &  C.)  669). 

iV.  A.  PrerUisSj  for  respondent. — ^I.  Plaintiffs'  ex- 
ception to  admission  or  exclusion  of  testimony  was 
not  well  taken  (Fountain  v.  Pettee,  38  iV.  T.  186 ; 
Leffler  v.  Field,  33  Haw.  Pr.  391). 

n.  The  broker,  in  negotiating  policies,  is  the  agent 
and  broker  of  the  assured,  and  not  of  the  insurer  (2 
Pars.  Mar  it.  L.  465-6  ;  Mellen  v.  Hamilton  Fire  Ins. 
Co.,  17  N.  T.  609-10,  616,  617). 

GiLBEBT,  J. — The  finding  of  the  referee,  that  there 
was  an  agreement  to  pay  the  commissions,  rests  upon 
the  testimony  of  the  plaintiff  Miller.  He  stated  that 
the  conversation  out  of  which  the  agreement  arose,  was 
had  with  one  or  the  other  of  the  defendant's  agents, 
who  were  Mr.  Catlin  and  Mr.  Satterwalth.  These 
agents  were  called  as  witnesses  for  the  defense.  Sat- 
terwalth denied  having  made  the  agreement  with  Mil- 
ler, and  Catlin  denied  any  agreement  to  x>a'y  commis- 
sions before  the  premiums  were  paid.  Upon  this 
evidence,  the  referee  was  justified  in  finding  that  the 
agreement  as  stated  by  Miller  was  made,  namely,  to 
pay  a  commission  on  aU  policies  effected  through  the 
agency  of  the  plaintiffs. 

That  agreement  designated  no  time  for  the  payment 
of  the  commissions.  Parol  evidence  for  the  purpose 
of  supplying  this  omission  was  therefore  admissible. 
The  defendants  proved  by  Satterwalth,  a  custom 
among  marine  insurance  brokers,  that  the  commission 
is  not  due  until  the  premium  is  paid,  and  by  the  plain- 
tiff Scott,  that  the  custom  was  to  collect  commissions 
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after  the  premiums  were  paid.  Evidence  of  a  custom 
of  that  kind  is  admissible.  It  is  not  repugnant  to,  or 
inconsistent  with,  the  contract,  nor  does  it  add  any 
new  terms  thereto,  but  is  merely  explanatory  thereof. 
Where  there  is  an  established  custom  relating  to  the 
subject-matter  of  a  contract,  which  is  known  to  both 
the  parties  to  it,  it  may  well  be  presumed  that  they 
made  the  contract  with  reference  to  such  custom,  and 
we  think  the  evidence  in  this  case  warranted  that  pre- 
sumption (1  Oreerd.  JEd.  §  294). 

The  contract  itself  was  informal.  One  of  the  plain- 
ti|Fs  asked  what  commissions  the  defendant  allowed. 
The  answer  was  five  per  cent.  No  other  particulars 
were  mentioned.  The  inquiry  relates  to  a  course  of 
business,  and  the  answer  ought  to  be  taken  with  all 
the  qualifications  attending  the  same. 

We  think,  also,  that  evidence  of  the  custom  waa 
admissible  under  the  general  denial  contained  in  the 
answer.  When  proved,  it  became  one  of  the  constitu- 
ents of  the  contract,  and  the  statement  thereof  in  the 
complaint,  therefore,  varied  from  the  one  actually 
made.  The  provision  of  the  Code  (§  149),  which  re- 
quires new  matter  to  be  specially  pleaded,  applies 
only  to  matters  of  defense  arising  after  the  contract 
was  made  (Boomer  v.  Koon,  6  SutIj  645-649). 

The  judgment  should  be  affirmed. 

Judgment  affirmed. 

Babnabd,  J.,  and  Dtehan,  J.,  present. 


ROBERTSON  f>.  BENNETT. 
JT.  T.  Superior  Court;  Special  Term^  January^  ^^^ 

AMEKDMBirr  OF  OouiiSB. — ^WiTHDBAwnvo  Dbxubbbb. 

The  statutory  right  to  amend  any  pleading  once,  of  course  [p^^ 
Pro.  §  172),  includes  the  right  to  withdraw  a  demurrer  and  8ert««« 
answer  instead  thereof. 
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The  case  of  Hollister  v,  Livingston,  0  Bow,  Pr,  140,  overruled. 
Where  plaintiff  had  noticed  the  demurrer  for  hearing,  defendant  was 
charged  with  costs  of  motion  to  compel  him  to  receive  the  answer. 

Motion  that  the  plaintiflTs  attorney  accept  an 
amended  answer  after  the  service  upon  him  of  a  de- 
niTirrer  to  the  complaint  under  section  172  of  the  Code. 

Phoebe  Robertson  sued  James  Gordon  Bennett  for 
publication  of  an  alleged  libel.  The  defendant  served 
the  plaintiff  with  a  demurrer  to  the  complaint.  Eleven 
days  after  the  service  the  defendant  served  plaintiff 
with  an  answer  withdrawing  his  demurrer.  The  plain- 
tiff returned  the  answer  claiming  that  he  had  noticed 
the  case  for  argument  on  the  demurrer. 

John  Tovmshendj  for  defendant,  moved  to  compel 
plaintiff  to  accept  the  answer,  on  the  ground  that  the 
demurrer  is  a  pleading,  and  that  he  had  the  right  to 
amend  any  time  before  the  expiration  of  twenty  days. 

Wm.  W.  BadgcTj  opposed. 

Speir,  J. — [After  stating  above  facts.] — I  am  not 
aware  that  the  practice  in  such  a  case  has  been  the  sub- 
ject of  any  adjudication,  and  none  has  been  furnished 
me.  The  right  to  amend  is  absolute.  This  court  de- 
cided (Mason  v.  Whitley,  4  Dtier,  611 ;  S.  C,  1  Abb. 
Pr.  85),  that  a  complaint  might  be  amended,  although 
the  amendment  amounted  to  a  new  and  distinct  cause 
of  action,  that  can  properly  be  united  in  the  complaint. 
And  it  has  been  broadly  held  that  the  only  limitation 
ux>on  the  right  to  amend  or  upon  the  nature  of  the 
amendments  to  be  made  is,  that  it  shall  not  be  done  for 
the  purpose  of  delay,  nor  under  such  circumstances  as 
to  prevent  a  trial  at  a  "  term  for  which  the  cause  is  or 
may  be  noticed.''  These  objections  are  not  alleged  to 
exist.  No  delay  has  been  occasioned  by  the  amendment. 

In  the  case  of  Hollister  v.  Livingston,  9  How.  Pr. 
140,  it  was  decided  that  the  amendments  under  this 
section  are  restricted  to  the  matters  of  the  original 
pleadings.    This  decision  has  in  later  cases  been  over- 
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mled.  And  it  has  since  been  decided  that  the  defend- 
ant may  serve  an  amended  answer,  containing  an  en- 
tire new  and  different  defense  from  that  contained  in 
the  original  answer.* 

It  seems  to  me,  adopting  the  later  interpretations  of 
the  statute,  that  the  plaintiil  may  amend  by  adding  a 
new  count  or  cause  of  action,  and  that  the  defendant 
may  amend  his  answer  containing  a  new  and  different 
defense  from  that  contained  in  the  original  answer.  It 
must  follow  that  the  answer  must  be  received  as  aa 
amendmejit  in  the  place  of  the  demurrer.  The  defense 
in  one  case,  is  that  the  complaint  contains  no  cause  of 
action ;  and  in  the  other,  a  denial  of  the  allegations  in 
the  complaint.  As  the  plaintiff  put  his  case  on  the  de- 
murrer calendar,  he  must  have  costs  of  the  motion. 

Motion  granted. 

The  decision  was  acquiesced  in. 


WALLACE  V.  BENNETT. 
If.  T.  Superior  Court;  SpeeiaZ  Term^  Januoaryy  VStt. 

Libel. — ^Plbadotg. 

In  libel,  damages  not  specially  alleged  cannot  be  recovered. 

If  the  publication  is  not  actionable  per  m,  plaintiff  mnst  not  only  iUcg* 
special  damages,  but  prove  that  they  were  exdosively  the  ooni^ 
quence  of  the  publication. 

The  code  has  not  dispensed  with  the  necessity  of  indncement  and  in- 
nuendoes, where  necessary  to  point  to  a  libelous  meanug. 

A  notice  in  a  newspaper  advising  applicants  for  board  at  a  specified 
street  and  number  to  *  ^  inform  themselves  before  locating  there,  tfto 
table,  attention,  and  characteristics  of  the  proprietors,  "--is  ^ 
libelous  on  its  face. 

Matilda  Wallace  sued  James  Gordon  Bennett,  the 

*  McQueen  «.  Babcock,  8  AVb,  Ct  App.  Dm.  129. 

So,  too,  the  plaintiff,  amending  his  complaint,  may  omit  hit  OR^ 
inal  cause  of  action  and  substitute  another  not  inappropriate  to  tlM 
summons.     Brown  «.  Leigh,  Ot.  App.  12  Ahb.  iV.  JIT.  S,  108. 
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proprietor  of  The  New  York  Herald^  ton  a  libel,  for 
pablishiBg  the  following : 

"  6  East  Thirty-fonrth  Street. — ^Boarding. — Appli- 
cants before  locating  here,  inform  yourselves  as  to  ta- 
ble, attention,  and  characteristics  of  the  proprietors." 

The  only  matter  of  inducement  stated  in  the  com- 
plaint was  that  the  plaintiff  was  engaged  in  keeping  a 
boarding-house. 

Defendant  demurred,  that  the  complaint  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action. 

♦ 

John  TovmsheTid^  in  support  of  the  demurrer. 
W.  8.  Tard^  opposed. 

Speib,  J. — ^It  is  possible,  had  the  complaint  con- 
tained proper  inducements  and  innuendoes,  the  publica- 
tion might  have  been  made  to  affect  the  plaintiff  inju- 
riously. There  are  no  such  allegations,  nor  is  there 
any  averment  that  the  plaintiff  has  sustained  any  sx)e- 
cial  damages.  No  evidence  can  be  received  in  an  action 
for  libel,  of  any  loss  or  injury,  which  the  plaintiff  has 
sustained  by  the  publication,  unless  it  be  specially 
stated  in  the  complaint.  And  where  the  words  are  not 
actionable,  per  se^  as  in  the  present  case,  the  plaintiff, 
in  order  to  recover,  must  not  only  state,  in  his  declara- 
tion, special  damages  as  the  result  of  the  publication, 
but  he  must  also  prove  that  the  si)ecial  damage  alleged 
was  exclusively  the  consequence  of  the  publication. 

The  plaintiff's  counsel  contends  that  his  complaint 
contains,  under  the  Code,  enough  for  the  court  to 
discern  an  injurious  meaning  in  the  plain  and  natural 
purport  of  the  publication  itself,  and  some  damage  is 
to  be  presumed  ;  and  that  no  special  damage  need  be 
averred.  The  Code  of  Procedure  has  dispensed  with 
any  statement  of  "  extrinsic  facts,"  to  show  the  appli- 
cation to  the  plaintiff,  but  it  has  not  dispensed  with  the 
necessity  of  inducement  and  innuendoes,  where  neces- 
sary to  point  the  publication  to  a  libelous  meaning. 

In  this  case,  the  publication  is  not  defamatory  on  its 


^ 
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face,  and  can  become  so,  only  by  reference  to  extrinsic 
facts,  and  those  facts  must  be  alleged  in  the  complaint, 
to  constitute  a  cause  of  action. 

The  publication  is  not  an  attack  upon  plaintiff 's  bnsi- 
)  ness,  which  would  prevent  people  from  patronizing  her 
establishment ;  and  without  such  allegation,  and  in  the 
absence  of  any  allegation  of  specific  damages,  it  cannot 
be  deemed  actionable.  Every  publication  is  not  libelous 
although  it  may  concern  individuals  in  their  characters 
and  employments.  "  There  mustbe  some  certain orprob- 
able  temporal  loss,  or  damage,  to  make  the  words  action- 
able. .  .  .  But  to  impute  to  any  man  the  mere  defect  or 
want  of  moral  virtue,  moral  duties  or  obligations,  which 
render  a  man  obnoxious  to  mankind,  is  not  actionable" 
(De  Grey,  Ch.  J.,  Onslow  v.  Home,  3  Wils.  177.) 

There  is  no  imputation  against  the  plaintiff  in  not 
keeping  a  proper  house  for  boarders — ^no  allegation  of 
any  want  of  skill  or  attention  on  her  })art,  nor  is  there 
any  statement  whatever,  informing  applicants  what 
were  her  characteristics  as  proprietor.  The  publica- 
tion, as  it  stands  in  the  complaint,  does  not  hold  the 
plaintiff  up  to  scorn,  hatred,  contempt  or  ridicule,  and 
cannot  be  said  to  be  libelous.  It  contains  only  a  cau- 
tion to  applicants  to  inform  themselves  of  the  kind  of 
house  kept  by  the  proprietor,  before  engaging  board 
and  lodging.  The  rule  is  clearly  stated  by  the  late 
chancellor  of  this  State  : — To  sustain  an  action  for  libel, 
the  plaintiff  must  either  show  special  damage,  ''or  the 
nature  of  the  chaise  itself  must  be  such  that  the  court 
can  legally  presume  he  has  been  degraded  in  the  esti- 
mation of  his  acquaintances,  or  of  the  public,  or  has 
suffered  some  other  loss,  either  in  his  property,  char- 
acter, or  business,  or  in  his  domestic  or  soci^  relations) 
in  consequence  of  the  publication  (Stone  «.  Cooper,  2 
Den.  299).  The  case  made  by  the  plaintiff  fails  to 
come  up  to  any  of  these  conditions. 

The  defendant  must  have  judgment  on  the  demaf- 
rer  with  costs. 
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SCHEPMOES  V.  BOUSSON. 
iT.  T.  Commcm  Pleas  ;  Special  Term,  March,  1877. 

Examination  of  Pabty  bbfobb  Tbial. 

An  order  for  the  examination  of  an  adverse  party  before  trial  should 
not  be  granted,  except  when  it  appears  that  the  application  is  in 
good  faith  for  the  purpose  of  discovering  matters  peculiarly  in  the 
knowledge  of  the  adverse  party,  and  the  testimony  sought  is 
material  to  the  case  of  the  applicant  upon  the  trial. 

The  application  is  addressed  to  the  discretion  of  the  court ;  and  the 
affidavit  should  satisfy  the  judge  that  the  examination  is  required 
to  attain  justice  between  the  parties. 

It  should  never  be  granted  for  mere  inquisitorial  purposes,  or  as  a 
means  to  pry  into  the  adverse  case,  or  with  a  view  to  enable  a 
party  to  prepare  for  trial  through  discovery  of  the  evidence,  cir- 
cumstances, or  witnesses  by  which  it  is  intended  to  be  supported.* 

An  application  by  a  defendant  should  disclose  the  nature  of  the 
defense,  and  show  how  the  facts  sought  are  material  to  the 
defense,  as  distinguished  from  being  merely  material  to  plaintiff's 
case. 

Application  by  defendant  for  an  order  to  examine 
the  plaintiff  before  trial. 

Moses  D.  W.  Schepmoes  began  this  smt  against 
Othelia  Bousson,  to  recover  damages  for  alleged  viola- 
tion of  her  agreement  to  lease  him  certain  premises, 
and  for  his  being  turned  out  of  possession  of  the  same. 

The  affidavit  on  which  this  application  was  based^ 
was  in  substance  that  she  had  no  knowledge  of  any 
such  agreement ;  that  she  desired  an  order  and  sum- 
mons under  the  provisions  of  the  Code,  for  his  exami- 
nation as  a  witness  before  trial ;  that  he  was  a  necessary 
and  material  witness  on  her  part,  and  she  could  not 
safely  proceed  to  trial  without  taking  his  testimony, 
and  so  examining  him  before  trial,  and  she  exx)ected  to 

*  Compare  cases  reported  anUf  pp.  3&7--8S5. 
Vol.  L— 81 
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discover  from  him  that  no  such  agreement  was  made ; 
that  she  was  wholly  ignorant  of  what  property  he  had 
in  his  shop  at  the  time  he  suffered  said  damage  (with- 
out indicating  that  any  such  special  damage  was 
plaimed) ;  that  she  could  prove  by  him  what  the  same 
was  and  its  value,  and  al^o,  if  any  damage  happened, 
that  it  was  not  in  consequence  of  her  agreement  (prob- 
ably intending  any  breach  thereof) ;  and  that  such  dam- 
age was  much  less  than  as  set  up* 

Thomas  C.  Campbell^  for  application. 

BoBiNSON,  J. — In  my  opinion  an  examination  of 
the  plaintiff,  in  respect  to  the  matter  mentioned  in  the 
affidavit  upon  which  the  application  is  founded,  is  not 
authorized  under  any  of  the  provisions  of  the  Code, 
and  no  case  for  any  such  discovery  as  is  required  by 
rule  21  of  the  Court  Rules  is  presented  which  justifies 
the  order  applied  for.  While  by  section  389  of  the 
Code,  an  action  for  a  discovery  in  aid  of  the  prosecu- 
tion or  defense  is  abolished,  the  mode  of  examination 
given  by  the  subsequent  sections  provides  a  substitute. 
By  section  390,  a  party  to  an  action  may, be  examined 
as  a  witness,  at  the  instance  of  an  adverse  party  or  of 
any  one  of  several  adverse  parties,  and  for  that  purpose 
may  be  comf)elled,  in  the  same  manner  and  subject  to 
the  same  rules  of  examination  as  any  other  witness,  to 
testify  either  at  the  trial  or  conditionally,  or  on  com- 
mission. By  section  391  it  i j  provided  that  instead  of 
the  examination  being  had  at  the  trial,  as  provided  in 
section  390,  it  may  be  had  at  any  time,  at  the  option  of 
the  party  claiming  it,  before  a  judge  of  the  court,  or  a 
county  judge,  or  a  referee  to  be  appointed  by  a  judge 
of  the  court,  and  at  a  time  and  place  and  upon  sum- 
mons and  order  as  provided  for. 

By  section  392  the  party  so  to  be  examined  may  be 
compelled  to  attend  in  the  same  manner  as  a  witness 
who  is  to  be  examined  conditionally,  thereby  making 
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reference  to  the  provisions  of  the  Revised  Statutes  on 
that  subject,  which  (2  H.  8.  392),  by  section  2,  require 
the  application  for  the  examination  of  the  witness  to  be 
made  ui)on  an  affidavit  stating,  1st.  The  nature  of  the 
action  and  the  plaintiflTs  demand.  2nd.  If  by  the  de- 
fendant, the  nature  of  his  defense.  3rd.  The  name  and 
residence  of  the  witness.  4th.  That  the  testimony  of 
such  witness  is  material  and  necessary  for  the  party 
making  such  application,  in  the  prosecution  or  defense, 
as  the  case  may  be.  Subdivision  5  is  inapplicable,  and 
either  of  these  provisions  would  also  be  inapplicable 
where  an  examination  is  sought;  before  issue  or  plead- 
ing, as  in  Glenney  v.  Stedwell  (1  Abb.  iV.  C.  329).  Sec- 
tion 3  provides  that  if  the  officer  to  whom  such 
application  for  a  conditional  examination  of  the  witness 
•  is  made,  shall  be  satisfied  that  the  circumstances  of  the 
case  require  the  examination  of  such  witness  to  obtain 
justice  between  the  parties,  he  shall  make  the  order 
requiring  the  adverse  party  to  appear  before  such  officer 
and  attend  such  examination.  (In  this  proceeding  it 
may  be  before  either  a  judge,  a  county  judge,  or  a 
referee.)  Section  10  prescribes  the  mode  of  summoning 
the  witness  (Greene  v.  Herder,  7  Hobt.  456). 

By  section  470  of  the  Code  the  judges  of  the  higher 
courts  were  authorized  to  make  such  rules,  not  incon- 
sistent with  the  Code,  as  might  be  necessary  to  carry  it 
into  effect,  and  by  rule  21,  they  have  provided  that 
the  application  for  an  examination  under  section  391  of 
the  Code  should  be  upon  affidavit  disclosing  the  nature 
of  the  discovery  sought  to  enable  the  party  applying  to 
prove  his  case  or  defense  on  the  trial,  and  how  the 
same  is  material  in  aid  of  the  prosecution  or  defense,  as 
the  case  may  be  (See  Story  Eq.  PL  §§  321-326). 

These  provisions  require  in  the  application,  if  made 
after  issue  joined,  the  above  mentioned  statements  of 
the  Revised  Statutes  (2  R.  8.  392,  §  2),  as  well  as 
those  exacted  in  the  21st  rule,  showing  the  existing  ma- 
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teriality  for  the  examination  of  the  i)arty  as  a  witness 
to  the  case  of  the  party  seeking  his  examination,  by  a 
disclosure  of  the  nature  of  the  discovery  sought,  to  en- 
able the  psLVty  to  plead  or  to  prove  or  maintain  his  case 
on  the  trial,  and  how  the  same  is  material  in  aid 
thereof. 

The  provision  of  section  392,  for  the  obtaining  or 
enforcing  of  such  examination  before  trial  '^in  the 
same  manner  as  of  a  witness  who  is  to  be  examined 
conditionally,"  adopts  the  same  measures  and  course  of 
proceeding  as  in  that  case,  so  &u*  as  applicable,  and 
leaves  the  application  to  the  judgment  and  discretion 
of  the  judge,  on  a  case  presented  by  affidavit  that  satis- 
fies him  the  examination  of  such  witness  is  required 
"to  attain  justice  between  the  jmrties."  Rule  21  was 
adopted  to  the  same  end,  and,  unless  inconsistent  with 
the  Code,  was  but  a  proper  exercise  of  the  authority 
given  the  judges  to  carry  its  provisions  into  effect.  It 
was  but  in  harmony  with  the  intentions  of  the  L^la- 
ture  as  expressed  in  section  392,  to  adopt  the  proTi- 
sions  of  the  Revised  Statutes  as  to  the  mode  of  procur- 
ing the  examination  of  a  witness  conditionally,  and 
with  reference  to  the  prior  law ;  the  requirements  of 
rule  21  innovate  upon  no  absolute  right,  given  by  the 
Code,  but  merely  prescribe  the  mode  of  its  exer- 
cise. No  substantial  right,  undisclosed  by  affidavit, 
can  be  affected  by  a  denial  of  an  application  that  does 
not  conform  to  the  statutes  and  rule,  or  faUs  to  dis- 
close such  a  case  in  all  its  features  that  from  the  ci^ 
cumstances  so  presented  a  denial  of  the  application 
would  plainly  prevent  "  the  attaining  of  justice  between 
the  parties." 

The  right  of  a  party  to  require  his  adversary  to 
attend  and  be  examined  as  a  witness  on  his  behalf,  so 
far  as  it  is  a  substitute  for  a  bill  of  discovery,  is  con- 
fined to  such  matters  as  might'  be  legitimately  made 
matters  of  contest  in  such  a  proceeding.    His  appliv 
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tion  must  show  the  existence  of  a  cause  of  action  or  a 
substantial  defense,  as  the  case  may  be,  and  the  partic- 
ular facts  sought  to  be  elicited ;  the  status  or  right  of 
the  x>axty  seeking  the  discovery,  entitling  him  to  main- 
tain it ;  and  that  the  matter  sought  to  be  discovered  is, 
upon  the  pleading  or  case  presented,  material  (Bailey 
V.  Dean,  6  Barb.  297 ;  Mclntyre  v.  Mancius,  16  Johns. 
592).  It  is  not  indispensable  that  it  be  absolutely 
necessary  (March  v.  Davison,  9  Paige^  580 ;  Vance  v. 
Andrews,  3  Barb.  Ch.  370).  But  it  was  not  permissi- 
ble through  such  a  proceeding  to  ascertain  the  nature 
or  grounds  of  the  claim  made  against  him,  so  as  to  dis- 
cover if  he  has  any  defense  thereto  (Deas  v.  Harvie,  2 
Barb.  Oh.  448) ;  its  true  province  was  to  compel  a  party 
to  a  l^gal  controversy  to  disclose  matters  within  his 
knowledge  or  his  power  of  informing  himself  and  ma- 
terial to  the  applicant's  prosecution  of  his  action  or 
defense,  so  as  to  enable  the  latter  to  form  his  pleading 
or  prove  his  case,  but  not  to  get  information  as  to 
whether  he  had  any  case,  and  much  less  to  explore  his 
adversary's  case.  It  must  not  be  a  mere  fishing  pro- 
ceeding, instituted  with  a  view  to  pry  into  the  case  of 
the  opposite  party,  as  in  Newkirk  v.  Willett  (2  Johns. 
Cas.  413)  wherein  Chancellor  Kent,  describing  the  com- 
plaint, says :  ^^It  amounts  to  this  ;  the  riesxK)ndent  has 
sued  us  at  law,  and  we  don' t  know  for  what,  and,  there- 
fore, we  ask  a  discovery  beforehand,  although  we  con- 
clude he  has  sued  us  upon  some  groundless  pretence." 
The  principles  are  well  stated  in  1  Abb.  iT.  C.  332,  in 
the  note,  on  what  facts  or  circumstances  rights  of  dis- 
covery are  based. 

In  Carr  v.  Great  West.  Ins.  Co.  (3  Daly,  160),  C. 
J.  Daly,  at  general  term,  held  that  the  examination 
provided  for  by  section  391  of  the  Code  was  limited  to 
cases  where  a  discovery  would  have  been  previously  or- 
dered in  equity  in  aid  of  the  prosecution  or  defense  of 
the  action,  and  in  a  note  he  states  that  rule  21„  subse- 
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qnently  adopted  at  the  conveiition  of  the  judges  in 
1873,  of  which  convention  he  was  a  member  and  con- 
cerned in  framing  this  provision,  was  bat  an  exposition 
of  this  construction  assumed  and  adopted  by  the 
judges.  Such  right  of  discovery  of  any  fact  material 
to  the  case  of  the  jmrty  seeking  it  was  not  confined  to 
one  wherein  the  testimony  sought  was  necessary  or  in- 
dispensable, but  was  available  when  it  was  material  to 
the  party's  case  (Marsh  v.  Davison  and  Vance  v.  An- 
drews, supra).  The  right  to  so  examine  the  adverse 
party  to  any  fact  material  to  the  case  of  the  applicant, 
under  the  rules  that  governed  the  proceeding  under  a 
bill  of  discovery,  seems  perfectly  consistent  with  sucli  a 
construction  of  the  21st  rule,  and  does  no  violence  to 
it,  except  so  far  as  it  might  be  construed  to  deny  any 
right  to  such  examination  before  pleading  (Glenney  t>. 
Stedwell,  supra).  The  absolute  right  to  require  any 
person  to  attend  and  be  examined  as  a  witness  on  be- 
half of  the  party  subpoenaing  him,  always  depended 
upon  the  fact  that  the  witness  was  personally  cognizant 
of  something  material  to  the  case  of  that  party,  and  an 
action  against  him  for  non-attendance  at  the  trial  could 
not  be  maintained  unless  it  was  shown  the  case  of  the 
party  failed  for  want  of  such  testimony  (Pearson  r. 
lies,  2  Doug.  656) ;  and  the  lack  of  such  an  auc- 
tion or  proof  was  a  defense,  as  well  against  the  remedy 
given  by  statute  as  for  special  damages  (Maddison  n. 
Shore,  5  Mod.  355;  S.  C,  1  Salk.  206;  Amey 
x.  Long,  9  East^  473 ;  Hermans  v.  Williams,  U 
Wend.  636).  This  consideration  would  not,  however, 
prevent  the  exercise  of  the  power  conferred  by 
these  provisions  of  the  Code  to  require  the  exam- 
ination of  a  party  as  to  any  fact  material  to  the  case  of 
his  adversary,  as  their  si)ecial  design  was  thereby  to 
avoid  the  expense  and  trouble  of  procuring  the  at- 
tendance of  other  witnesses  at  the  trial,  when  the  facts 
sought  to  be  established  were  within  the  knowledge  of 
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the  adverse  party.  Notwithstanding  the  party  sum- 
moned may  be  so  examined,  he  is  yet  but  the  witness 
for  the  adverse  party  {Code,  §  390),  and  is  subject  to 
the  same  rules  of  examination  as  any  other  witness 
called  by  his  adversary.  It  is  true,  some  such  latitude 
of  examination  may  be  permitted  as  is  ordinarily  al- 
lowed on  the  examination  of  a  witness  known  to  be 
adverse  and  hostile;  but  otherwise  the  directions  of 
the  Code  are  absolute,  that  he  is  subject  to  the  same 
rales  of  examination  as  any  other  witness  called  in  the 
same  interest.  Such  rule  of  examination  of  a  witness 
called  on  a  party's  own  behalf  allows  no  initiation  or 
adoption  of  a  course  of  pure  cross-examination,  and  far 
less  were  the  provisions  of  the  Code  intended  for  any 
other  purpose  than  to  enable  the  party  to  prove  by  his 
adversary  some  facts  tending  to  estabUsh  his  own  case. 
They  afford  no  countenance  for  their  being  used  for  in- 
quisitorial  puiposes,  or  as  means  to  pry  into  the  adverse 
case,  or  with  any  view  to  enable  a  party  to  prepare  for 
trial  through  discovery  of  the  evidence,  circumstances 
or  witnesses  by  which  it  is  intended  to  be  supported 
and  maintained.  Within  the  limits  before  indicated  it 
is,  however,  a  right  which,  upon  a  proi)er  case  presented, 
the  order  for  the  examination  should  be  accorded,  and 
the  testimony  of  the  adverse  party  required  to  be  given, 
to  the  extent  of  his  knowledge  of  the  facts  inquired  of, 
material  to  the  case  of  his  adversary ;  but  to  that  it 
ought  to  be  limited,  and  especially  disallowed  as  to 
questions  peculiarly  appropriate  to  a  cross-examina- 
tion. 

The  application  in  the  present  case  by  the  defend- 
ant, to  procure  the  examination  of  the  plaintiff  before 
trial,  is  founded  on  her  affidavit. 

[The  learned  iudsre  here  stated  the  substance  of  the 
affidavit  as  abov^  given.] 

She  does  not  disclose  the  nature  of  her  defense,  as 
required  by  2  H.  S.  393,  §  2,  subd.  2,  or  how  any  fact 
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within  plamtiff 's  knowledge  can  be  applicable  or  ma- 
terial. It  is  manifest  this  application  lacks  every 
essential  element  of  such  a  proceeding  as  justified  a  bill 
of  discovery  before  the  Code,  or  any  license  of  exami- 
nation which  it  affords,  and  cannot  be  otherwise  char- 
acterized than  as  an  inquisitorial  and  fishing  proceed- 
ing, such  as  is  condemned  by  all  the  authorities  appli- 
cable to  the  subject.  All  the  matters  which  she  thus 
seeks  to  elicit,  by  way  of  discovery  or  proof  from  her 
adversary,  are  such  as  he  is,  in  the  first  instance, 
bound  to  maintain  and  prove  as  essential  to  his  case— to 
wit,  the  existence  of  the  agreement,  its  breach,  and  the 
extent  of  his  consequential  damages  resulting  therefrom 
—before  she  is  in  any  way  called  upon  to  enter  upon 
her  defense. 

It  is  notorious  that  such  proceedings,  instituted  for 
such  purposes,  seldom  result  in  the  offering  on  the  trial 
of  the  testimony  thus  taken,  by  the  party  procuring 
the  examination,  and  that  the  examination  thus  had 
is  ordinarily  but  for  inquisitorial  purposes  and  to  pry 
into  the  case  of  an  adversary.  In  my  opinion,  they 
ought  not  to  be  encouraged  or  allowed,  except  when  it 
appears  they  are  adopted  in  good  faith,  and  purely 
for  purposes  of  discovery  of  matters  resting  pecu- 
liarly in  the  knowledge  of  the  adverse  party,  and  the 
testimony  sought  is  material  to  the  case  of  a  party 
seeking  the  examination,  but  never  for  the  mere  pur- 
pose of  eliciting  the  grounds  or  sources  of  the  adverse 
claims  or  the  evidence  by  which  it  is  to  be  established. 
I  find  no  authentic  report  or  evidence  of  any  ruling  or 
practice  of  any  other  of  the  courts  of  record  of  this 
State  (as  has  been  invidiously  suggested)  upon  which 
this  court  can  be  regarded  as  backward  in  any  just  ad- 
ministration of  those  administrations  of  the  Code,  or  as 
failing  to  afford  any  such  proper  means  of  "  scraping 
the  conscience"  of  an  adversary  before  trial,  as  the 
law  affords.    This  application  is  denied. 
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ABATEMENT  AND  REVIVAL. 

Abatement  of  an  action  to  enjoin 
Infringement  of  trademark.  Re- 
public of  Peru  «.  Reeves,  40  Super, 
Ct,  (J,  A  8.)  816. 

Of  action  for  wrongfully  taking, 
—by  defendant's  death.  People 
V.  Starkweather,  40  Super.  Ct»  {J. 
df  S.)  453. 

Of  ejectment, — on  death  of  one 
plaintiff*  Hasbrouck  i^.  Bunce,  62 
Jf.  r.  475;  rev'g  3  Sup'm.  Ct.  (T. 
d  C.)  809. 

Prevented  by  stipulation.  Cox 
V.  N.  Y.  Central  &  H.  R.  R.  R.  Co., 
63  ilT.  r.  414;  rev'g  4  Bun,  176; 
8.  C,  6  Sup'm.  Ct.  {T.  db  C.)  405. 

Revival  of  action  in  favor  of  or 
against  executors  and  representa- 


tives, for  accounting.  Halstead  v. 
Cockcroft,  40  Super.  Ct.  (J.  d:  S.) 
510. 

ABUSE  OP  PROCESS. 

Complaint  in  action  for.  Beb- 
inger  v.  Sweet,  AnUy  263. 

ACCORD  AND  SATISFACTION. 

What  constitutes, — of  promis- 
sory note.  Pardee  v.  Wood,,  8 
Hun,  584. 

ACCOUNTING. 

By  surviving  partner.  Skid- 
more  v.  Collier,  8  Hutij  50. 

In  what  case  action  for,  will  lie 
as  to  decedent's. estate.  Chipman 
V.  Montgomery,  63  Jf.  T.  221; 
affi'g  4  Hun,  780. 
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ACCOUNT. 

What  is,  within  rule  as  to  refer- 
ence. Cowden  o.  Teale,  Ante, 
109  n. 

ACCOUNT  STATED. 

What  amounts  to;  and  admis- 
sion of.  Quincey  v.  White,  63  If. 
T.  870;  rev»g5Z)a^,  827. 

Distinguished  from  presumption 
of  assent.  Guernsey  «.  Bexford, 
63  N,  r.  631. 

Does  not  imply  contract  as  to 
other  similar  matters.  Miller  %, 
Hooper,  7  Hun,  200. 

Validity  of  when  made,  for  the 
purpose  of  influencing  conduct  of 
another.  Barker  v.  Iloff,  7  Ihrn, 
284.  Compare  60  N,  T,  394 ;  and 
63  Barb.  168. 

ACKNOWLEDGMENT    OP 
DEEDS. 

Requisites  of  certificate.  Fryer 
V.  Rockefeller,  63  N.  T.  268 ;  affi'g 
4  Hun,  800. 

ACQUITTAL. 

What  necessary  to  sustain  mal. 
pros.  Moulton  v.  Beecher,  Ante, 
193. 

ACROBATS. 

Children  employed  as.  Matter 
of  Donohue,  Ante,  1. 

ACTION. 

Lies  to  relieve  against  forfeiture, 
although  relief  might  be  had  by 
application  in  pending  action. 
Giles  «.  Austin,  62  J^.  T.  486; 
affi»g  88  Super.  Ct.  (J.  A  S.)  215. 

New  causes  of  action.  Moulton 
V.  Beecher,  Ante,  216,  231. 

ADJUDICATION. 
What  constitutes  termination  of 


prosecution.    Moulton  9.  Beecher 
Ante,  193.     See,  also,  Fobmeb  Ad- 

JUDICATIOK. 

ADULTERATION. 

Prosecution  for  adulteration  of 
milk.  People  ex  rel.  Cox  t.  Special 
Sessions,  7  Hun,  214. 

ADVERSE  POSSESSION. 

Possession  under  municipal  tax 
lease  is  not  Bensel  «.  Gray,  63 
N".  T.  682;  overruling  in  effect^ 
38  Super.  Ct.  (J.  dft  S.)  447. 

Substantial  enclosure :  cultifa- 
tion  and  improvement  necessaij 
for.  Pope  V.  Hanmer,  8  Btn,  2fri. 

On  holding  over  after  sheriff '8 
sale.  Cleveland  v.  Crawford,  1 
Hun,  616. 

AFFIDAVITa 

When  should  be  positive,  not 
on  information,  Ac.  Thompson  f. 
Lumley,  Ante,  254;  Tilton*.  U.  S. 
Life  Ins.  Co., /</.  848.  Andiee/^i 
172. 

Denial  of  knowledge  or  infonn- 

ation  sufficient  to  form  a  belief, 
insufficient.  People  ex  rd.  Carleton 
f^.  Assessors  of  K.  Y.,  7  Bun,  228- 

For  examination  before  trial,  or 
perpetuation  of  testimony.  ^*^J'' 
ney  v,  Stedwell,  Ante,  327;  Martin 
«.  Hicks,  Id.  341 ;  Tilton  «•  ^• 
S.  Life  Ins.  Co.,  Id.  348;  Schep- 
moes  c.  Bousson,  Id.  481. 

To  move  for  particulars.  ^^* 
D.  Dana,  Ante,  268. 

ALIMONY. 

How  determined  by  court  ot 
referee  ;  proof  of  counsel  f<*- 
De  Llamosas  v.  Llamooos,  o*  '^'  ' 
618;  dismissing  appeal  fjo^  ^^** 
sion  in  2  Hun,  880. 
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ALLOWANCE. 

See  C06T6. 

AMENDMENT. 

Of  pleading  by  substituting  an- 
swer for  demurrer.  Robertson  v, 
Bennett,  Antey  476. 

Of  complaint,  when  not  compel- 
lable by  defendant.  Newman  v. 
Dickson,  Arite,  807. 

Lenity  in  allowing  mimioipal 
corporation  to  amend  its  plead- 
ing. Death  of  witnesses  not 
ground  for  refusal.  Seaver  9. 
Mayor,  &c.  of  N.  Y.,  7  Hun,  831. 

Amendment  by  referee  to  be  re- 
Tiewed  by  court  on  motion.  Mac- 
pherson  v.  Ronner,  40  Super.  Ct. 
(J.  it  5.)  448. 

In  action  on  contract  proving  to 
be  void  by  statute  of  frauds,  plain- 
tiff may  amend  at  trial  to  recover 
value  of  services  rendered.  Tur- 
now  V.  Hochstadter,  7  Euriy  80. 

Of  verdict.  Herzberg  «.  Mur- 
ray, 40  Super.  Ct.  (J.  d:  S.)  271. 

Exception  to  conclusion  of  law, 
when  allowed  to  be  filed  nunc  pro 
tunc.  Douglas  v.  Douglas,  7  Hun, 
272. 

Terms  of  allowing  amendment 
of  answer  after  postponement  of 
trial.  Tribune  Association  v. 
Smith,  40  Super.  Ct.  {J.  &  8.\  99. 

Effect  of  changing  place  of  trial 
pending  motion  to  change.  Moul- 
ton  «.  Beecher,  AiUe^  193,  235. 

Indictment  fatally  defective 
cannot  bo  amended  on  the  trial. 
Woodford  v.  People,  62  N.  T. 
117;  affi'g  5  Super.  Ct.  {T.  dk  C.) 
539;  S.  C,  3  JTun,  310. 

APPEAL. 
Does  not  lie  from  a  judgment 


entered  upon  a  referee's  report, 
made  in  conformity  with  a  stipula- 
tion. Ettlinger  «.  Silbcrstein,  40 
Super.  Ct.  (J.  di  S)  546. 

What  is  final  judgment.  Pro- 
duce Bank  v.  Morton,  Ante^  174. 

Amount  in  controversy,  how  de- 
termined. King  9.  Galvin,  62  N. 
T.  238;  Ryan  v.  Waule,  63  Id.  57. 

When  leave  is  needed  for  appeal 
to  court  of  appeals.  Produce 
Bank  v.  Morton,  Ante,  174. 

Leave  granted,  where  there  are 
numerous  other  claims.  Fischer 
V.  Hope  Mutual  Life  Ins.  Co.  of 
N.  Y.,  40  Super.  Ct.  {J.  dft  S.)  550. 

Mode  of  relief  from  interlocu- 
tory judgment.  Offinger  v.  De 
Wolf,  40  Super.  Ct.  (J.  db  S.)  446. 

What  order  is  on  ground  of 
want  of  power.  Equitable  Life 
Ins.  Society  v.  Stevens,  63  If.  Y. 
341. 

Order  settling  issues  in  parti- 
tion, when  appealable.  Hewlett  v. 
Wood,  62  N.  T.  75. 

From  order  as  to  terms  of  relief 
from  discretionary  order.  Tribune 
Association  v.  Smith,  40  Super.  Ct. 
{J.  d  S.)  81. 

Does  not  lie  to  court  of  appeals, 
from  order  for  judgment  on  de- 
murrer. Armstrong  v.  Weed,  62 
2r.  r.  250. 

Rules  as  to  appeal  between  co- 
defendants;  and  notice  of  appeal. 
Pickersgill  v.  Read,  7  Hun,  636. 

Signature  of  notice  of.  Seaman 
V.  McReynolds,  40  Super.  Ct.  {J. 
d  S.)  545. 

Appearance,  when  a  waiver  of 
objection  to  notice.  Pickersgill 
V.  Read,  7  Hun,  636. 

Sureties  to  an  undertaking  have 
a  right  of  appeal  after  report  as  to 
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damages.    Hotchkiss  «.   Piatt,  7 
Bun,  66. 

Limit  of  time  ;  effect  of  amend- 
ment.    Smith  «.  Evans,  Ante,  896. 

Time  cannot  be  enlarged  by  set- 
ting aside  judgment.  Whitney  v. 
Townsend,  7  Hunj  238. 

How  perfected  notwithstanding 
exception  to  sureties.  Wade  o. 
Dc  Leyer,  63  If.  T.  818. 

Change  of  venue,  appeal  as  to, 
where  heard.  Kellogg  «.  Smith, 
THun,  551. 

Validity  of  undertaking  not 
affected  by  certain  irregularities. 
Hill «.  Burke,  62  N.  Y.  111. 

Sureties  on  undertaking  upon 
appeal,  liable  after  discharge  of 
their  principal.  Knapp  v.  Ander- 
son, 7  Hun,  295. 

Liability  of  surety  in  undertak- 
ing terminated  by  death.  Wood 
fj.  Fisk,  63  jr.  Y.  245  ;  rev'g  4 
Sun,  525. 

What  will  constitute  effectual 
waiver  of.  Ogdensburgh  &  Lake 
Lake  Champlain  R  R.  Co.  «.  Ver- 
mont &  Canada  R  R  Co.,  63  N. 
Y,  176. 

Whether  grounds  of  order  as  to 
new  trial  must  appear  in  order. 
Alfaro  e.  Davidson,  40  Super,  Ct, 
{J.  d  8.)  289. 

Mode  of  securing  review  of  re- 
fusal by  court  or  referee  to  find 
material  fact.  Smith  c.  Olen's 
Falls  Ins.  Co.,  62  N.  Y,  85. 

Insertion  of  all  the  evidence,  in 
cases  presenting  only  questions  of 
law,  not  proper.  Marckwald  e. 
Oceanic  Steam  Nav.  Co.,  8  Hun, 
647. 

Order  for  want  of  power  re- 
viewed. Martin  v.  Hicks,  Ante, 
841. 


Review  of  facts  by  general  teim. 
Qrocer*s  Bank  v.  Penfield,  7  Stn, 
279. 

Objection  to  judge^s  charge 
when  first  made  on  appeal.  Lit- 
timer  «.  Winton,  8  Hun,  171. 

Objection  as  to  general  or  8p^ 
cial  verdict,  when  arailable. 
Jones  «.  Brooklyn  life  Iiifl.  Go., 
61  JV.  Y.  79. 

Objection  to  judgment  on  frir- 
olous  answer,  when  availible 
though  not  taken  below.  Monger 
V.  Shannon,  61  iV.  Y.  251. 

Lack  of  otter  to  convey  in  com- 
plaint, not  available  first  on 
appeal.  Freeson  v.  Bissell,  63  JST. 
F.  158. 

Discretion  of  court  in  ordering 
bill  of  particulars,  in  refnnngtiffle 
to  demur,  and  in  compelling  elec- 
tion between  causes  of  action,  or 
compelling  their  separate  state- 
ment, not  reviewable  in  court  of 
appeals.  People  e.  Tweed,  63  N. 
Y.  104  ;  confirming  5  Hun,  853. 

Court  of  appeals  will  not  reriew 
order  correcting  minutes.  Baker 
V.  Home  life  Ins.  Co.,  68  If.  T. 
680. 

Court  of  appeals  does  not  re- 
view refusal  to  open  default  for 
laches.  Wade  e.  De  Leyer,  63  JIT. 
r.  818. 

Decision  as  to  whether  second 
arrest  is  vexatious;  as  to  remedy 
in  case  of  incomplete  discontino- 
ance;  and  discretion  as  to  bttl, 
not  reviewed  in  court  of  appeals. 
People  V.  Tweed,  63  K.  T.  202 ; 
confirming  5  Hun,  382. 

Court  of  appeals  does  not  review 
discretion  as  to  amount  of  eitia 
allowance.  Erekeler  v.  Ritter,  63 
If.  Y.  872. 
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Denial  of  motion  to  send  case 
l>ack  for  farther  findings,  how 
reviewable  in  court  of  appeals. 
Hunt  V.  Chapman,  62  N,  T.  8d8. 

Diflcretion  in  allowance  of  ali- 
mony not  reviewable  in  court  of 
appeals.  De  Llamosas  v.  Lla- 
mosas,  62  If,  T.  618;  dismissing 
appeal  from  decision  in  2  Hun^ 
880. 

To  review  facts,  must  be  from 
order  denying  motion  for  a  new 
triaL  Matthews  «.  Meyberg,  68 
N,  F.  656. 

Variance  of  evidence  from  plead- 
ings, unobjected  to  at  the  trial, 
disregarded  on  appeal.  Tisdale  v. 
Morgan,  7  JJim,  588. 

Discretion  as  to  ordering  exami- 
nation before  trial,  not  reviewed. 
Glenney  «.  Stedwell,  Ante^  827. 

New  proof  of  foreign  law  not 
received.  Lawson  v.  Pinckney, 
40  Super,  Ct,  (J.  d  8.)  187. 

Documentary  evidence  not  re- 
ceived on,  for  purpose  of  reversal. 
Stilwell «.  Carpenter,  62  N.  T.  689. 

Presumption  of  fact  to  sustain 
referee's  report.  Bancker  «.  May- 
or, &c.  of  N.  Y.,  8  jffan,  409. 

When  lack  of  evidence  is  ground 
of  reversal  of  order  denying  new 
trial.  Peck  v.  Cohen,  40  Buiper, 
Ct.  (J.  d  8.)  142. 

When  finding  may  be  implied  to 
sustain  judgment.  Phillip  v.  Gal- 
lant, 62  N.  r.  256;  modifying  8 
Sup'm,  Ct  {T.  it  C)  618;  mem.  of 
S.  C,  1  Hun,  528. 

When  new  trial  may  be  refused 
on  reversal.  Foot  v.  ^tna  life 
Ins.  Co.,  61  jy.  r.  571;  rev'g  4 
Daly,  285. 

Affirming  as  to  some  causes  of 
action,  and  reversing  as  to  others. 


Lawson  v.  Pinckney,  40  8uper.  Ct. 
(J.  A  8.)  187. 

What  is  ground  for  re-argument. 
Butterfield  v.  Radde,  40  Super.  Ct. 
(J.  d  8.)  169. 

Appeal  on  a  question  of  jurisdic- 
tion not  to  be  dismissed  for  want 
of  jurisdiction.  Ogdensburgh  & 
Lake  Champlain  R  R.  Co.  v.  Yer^ 
mont  Sb  Canada  R.  R.  Co.,  63  If. 
Y.  176. 

APPEARANCE. 

By  an  attorney  without  author- 
ity, g^ves  jurisdiction.  Ferguson 
0.  Crawford,  7  Run,  25. 

APPRENTICE. 

Apprenticeship  and  unlawful 
employment  of  children.  Matter 
of  Donohue,  Ante,  1. 

ARBITRATION. 

Construction  and  effect  of  sub* 
mission  to  arbitration  of  all  con- 
troversies,  &c.  Fudickarv.  Guar 
dian  Mutual  life  Ins.  Co.,  62  J\r.  T. 
892;  affi»g  87  8uper.  Ct.  (J.  A  8.) 
858 ;  45  Hmn.  Pr.  462. 

Of  partnership  claim.  Becker 
V.  Boon,  61  N.  T.  817. 

ARREST. 

Requisites  of  affidavit  to  give 
jurisdiction  under  non-imprison- 
ment act  ;  liability  of  obligors  in 
bond.  Wheaton  v.  Fay,  62  N.  T. 
275. 

Second  arrest  for  same  cause. 
People  V.  Tweed,  68  N.  T.  202; 
confirming  5  Hun,  882. 

Privilege  of  party  attending 
thai  as  witness  not  waived  by 
giving  bail.  Mackay  v.  Lewis,  7 
J7vn,  83. 

Party  not  liable  in  this  country, 
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for  acts  done  by  him,  when  sover- 
eign of  another  nation.  Hatch  t. 
Baez,  7  ffun,  696. 

I^rge  purchases  on  eve  of  bank- 
raptcy— arrest  for  act  of  wife- 
fraud  of  agent.  Stewart  t.  Stras- 
burger,  7  Jffun^  387. 

May  be  vacated  though  the  facts 
justifying  the  arrest  constitute  the 
cause  of  action.  laddeli  v,  Paton, 
7  ffuT^  195. 

Liability  of  sureties  on  under- 
taking to  discharge  two  defendants 
from  arrest  pending  suit,  where 
only  one  can  be  arrested  on  exe- 
cution. Grouse  v.  Paddock,  8  Run, 
630. 


ARSON. 

Rules  applicable  where  several 
buildings  are  burned ;  presence  of 
human  beings.  Woodford  f>.  Peo- 
ple, 62  JV.  r.  117;  affi'g  5  8up'm. 
Ot.  {T.  A  C.)  539;  S.  C,  S  ffun, 
310. 

ASSIGNMENT. 

Executory  contracts,  when  as- 
signable by  contractor.  Devlin  c. 
Mayor,  &c.  of  N.  Y.,  63  JV.  F.  8. 

By  order  to  pay,  and  notice. 
Schreyer  c.  Mayor,  &c.  of  N.  Y., 
40  Super.  Ct,  {J,  <£  8,)  255. 

What  is  equitable  assignment  as 
distinguished  from  bill  of  ex- 
change. Munger  «.  Shannon,  61 
iV.  r.  251. 

Of  mortgage  may  be  by  parol. 
Fryer  c.  Rockefeller,  63  iV.  r.  268; 
affi^g  4  Hun,  800. 

Of  bond  implies  warranty  of 
validity  ;  warranty  of  mortgage 
implies  warranty  of  bond.  Ross 
f>.  Tqtty,  63  N.  r.  613. 


chose  in  action  not  ncgotUble, 
takes  subject  to  latent  equities. 
Trustees  of  Union  College  t. 
Wheeler,  61  N.  F.  88 ;  affi'g  in 
part,  59  Barb,  585 ;  8.  C,  5 
Lan$,  160. 

Effect  of  assignment  by  acting 
partner,  of  judgment  which  had 
been  released  as  against  some  d^ 
fendants.  Bennett  «.  Bachan,  61 
JV^.  r.  222  ;  modify'g  in  part,  50 
Barb.  578  ;  8.  C,  5  M.  Pr.  N. 
S.  412. 

Judgment  satisfied  by  bemg 
assigned  to  agent  of  debtor.  Ten 
Eyck  V.  Craig,  62  JV.  T.  406  ;  affi^g 
2  Jffun,  452;  S.  C,  5  Sup'tn.  CL  (T, 
db  C.)  65. 

Assignor  of  a  claim  which  has 
been  re-assigned  to  him,  need  not 
show  the  assignment  and  re-assign- 
ment. Washoe  Tool  Manuf.  Co. 
0.  Hibemia  Fire  Ins.  Co.,  7  -Sot, 
74. 

Defendant  cannot  question  con- 
sideration of  assignment  of  cause 
of  action  to  plaintiff.  Stone  c 
Frost,  61  N.  F.  614 ;  afla'g6Xfl«. 
440. 

ASSIGNMENT    FOR  BENEFIT 
OF  CREDITORS. 

Validity  of,  under  bankrap* 
law.  MacDonald  t.  Moore,  A^ 
53  ;  Haas  ©.  O'Brien,  IdL  17S. 

Validity  of,  under  act  of  ISW, 
and  effect.  Thrasher  «.  Bcntley, 
AnU,  89  ;  Syracuse,  &c.  R.  R-  ^' 
V.  Collins,  Id.  47. 

When  failure  of  assignee  to  fil« 
bond  does  not  invalidate.  Von 
Hein  v.  Elkins,  8  Hun,  516. 

Delay  to  file  schedule.  Prod"^ 
Bank  v.  Morton,  Id.  174. 


" --»  —  —  -  •  -*".  tjanic  V.  Morton,  Id.  174. 

Assignee  of  mortgage  or  other|     How  affected  by  infancy  of  <»« 
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assignor,  Yates  v.  Lyon,  61  J\r. 
Y.  344  ;  rev'g  61  Barb' 201^. 

Rights  and  duties  of  assignee 
as  to  accounting.  Produce  Bank 
9,  Morton,  Ante^  174. 

Sarety  not  entitled  to  have  an 
accounting  ;  multifarious  petition 
for  accounting.  Matter  of  Castle, 
AntCy  399. 

Examination  of  assignor  on 
oath.   Matter  of  Strauss,  AntSy  402. 

Accounting  on  petition  of  cred- 
itor not  imperative.  Matter  of 
Bowery  Nat.  Bank,  Ante,  404. 

Assignee  how  to  seek  instruc- 
tions. Shipman's  Petition,  ArUe, 
406. 

Duty  to  disclose  accounts  and 
books  :  removal  of  assignee  for 
mal-administration.  Manning  «. 
Stem,  Ante,  409. 

Assignee  protected  on  setting 
assignment  aside.  MacDonald  v. 
Moore,  Ante,  53. 


ASSOCIATIONS. 

When  court  may  dissolve, 
fond  tr.  Deems,  Ante,  318. 


La- 


ASYLUM. 

Commitment  of  child  rem  to. 
Matter  of  Donohue,  Ante,  1 ;  Mat- 
ter of  Miller,  Ante,  4  n, 

ATTACHMENT. 

Against  property  of  national 
bank.  South  wick  v.  First  Nat. 
Bank  of  Memphis,  7  ffun,  96. 

Bequisite  proof  of  non-residence. 
Thompson  v,  Lumley,  Ante,  254. 

Requisites  of  affidavit  of,  on 
ground  of  fraud  and  absence; 
warrant  need  not  state  grounds. 
Mayor,  &c.,  of  N.  Y.  v.  Qenet,  63 
K  r.  646;  affi'g  4  ffun,  487. 


Acts  of  plaintiff  a  ratification 
of.  Hemnan  v,  Gilbert,  8  Hun, 
253. 

Moneys  due  from  agent,  how  to 
be  attached.  Greentree  v.  Rosen- 
stock,  61 JV.  r.  688;  affi'g  34 /Swptfr. 
CL  (J.  d  8,)  605. 

Foreign  attachment  not  a  b^r  to 
receiver's  action  in  this  State.  Os- 
good V,  Maguire,  61  2f.  T,  524; 
affi'g  61  Barb,  64. 

Effect  of  against  plaintiff  in  ex- 
ecution. Wehle  V,  Conner,  63  N. 
T,  268;  affi'g  4  Super.  Ct.  (J.  dft  8.) 
24. 

ATTORNEY  AND  CLIENT. 

Rule  as  to  dealings  between. 
Whitehead  v.  Kennedy,  7  Hun,  230. 

Client  bound  by  acts  of  attorney 
though  without  authority.  Palen 
V.  Starr,  7  Hun,  422. 

Authority  of,  when  employed  to 
foreclose.  Payments  to.  Heyman 
«.  Beringer,  Ante,  315. 

Laches  in  enforcing  his  lien  on 
judgment.  Statute  of  limitations. 
Richardson  «.  Brooklyn  City  & 
Newtown  R.  R.  Co.,  7  Hun,  69. 

Relief  of  attorney  from  fraudu- 
lent settlement  of  claim,  by  client 
during  pendency  of  action  prose- 
cuted on  shares.  Coughlin  v.  N. 
Y.  C.  &  H.  R.  R.  R.  Co.,  8  Hun,  136. 

Responsibility  of  attorney  for 
costs  of  motion  to  strike  out  irrele- 
vant and  scandalous  matter  in 
pleadings.  McVey  v,  Cantrell,  8 
Hun,  522. 

Improper  institution  of  proceed- 
ings to  disbar.  Matter  of  Eelly, 
62  N.  F.  198;  affi'g  3  Hun,  636; 
S.  C,  6  8up'm.  Ct.  {T.  dk  C.)  117. 

ATTORNEY-GENERAL. 
Powers  of,  as  to  noUe  protequi. 
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Moalton    v.   Beecher,   AjUe^    193, 
199,  320. 

AWARD. 

Construction,  and  explanation 
by  paroL  Becker  v.  Boon,  61  Jf. 
r.  817. 

Power  of  sapreme  court  to  set 
aside;,  and  grounds  for  setting 
aside.  Fudickar  «.  Guardian  Mut. 
Life  Ins.  Co.,  62  iV.  T.  392;  affi*g 
37  Super.  Ct.  (J,  di  8.)  858. 

BAIL. 

Surrender  of  principal  not  allow- 
ed when  bail  is  indemnified.  Mills 
c.  Hildretb,  7  Run,  298. 

BAILMENT. 

Lien  of  bailee  not  lost  because 
of  not  being  expressed  in  receipt. 
Hazard  v.  Manning,  8  Hun,  612. 

BANKRUPTCY. 

Works  change  of  title.  Perry  «. 
Lorillard  Fire  Ins.  Co.,  61  JV:  T. 
214;  affi'g6Za7M.  201. 

When  right  to  make  general 
assignment  is  not  suspended  by. 
Von  Hein  v.  Elkus,  8  Hun,  516. 

What  is  fraudulent  concealment 
of  insolvency  by  banker.  Roebling 
V,  Duncan,  8  Hun,  502. 

Liability  of  assignee  running 
railroad.  Cardot  «.  Barney,  63 
JV.  r.  281. 

Leave  to  plead  discharge,  after 
delay.  Mut.  life  Ins.  Co.  v,  Cam- 
eron, Ante,  424. 

Conflict  of,  with  assignment  for 
benefit  of  creditors.  Haas  v. 
O'Brien,  Ant^t,  178. 

Conflict  of,  with  proceedings 
under  assignment  under  State  law. 
Matter  of  Bowery  Nat.  Bank,  Ante, 
104. 


Invalidity  of  assignmeDts  ondcr 
State  law.  MacDonald  «.  Moore, 
Ante,  53;  Thrasher  t,  Bentley,  Id, 
39;  Syracuse,  dkc,  R  R.  Co.  v. 
Collins,  Id.  47. 

Effect  of  compositioii,  in  case  of 
mistake.  Beebe  v.  Pyle,  Ante, 
412. 

Effect  of  composition,  on  sure- 
ty's liability.  Mason  &  Hamlin 
Organ  Co.  «.  Bancroft,  Ante,  415. 

Jurisdiction  of  assignee's  action. 
Frost «.  Hotchkiss,  ArUe,^Vl, 

Effect  of  execution  leWcd. 
MacDonald  v.  Moore,  Ante,  53. 

Attachment  vacated  by  State 
court  on  notice  to  sheriff.  Dick- 
erson  v.  Spaulding,  7  Hun,  288. 

Fees  of  attorney  and  receiver  in 
State  court  protected.  Clark  v. 
Binninger,  Ante,  421. 

When  notice  to  attorney  charges 
client  with  reasonable  caose  to 
believe  insolvency.  Hoover  t. 
Greenbaum,  61  if.   T.  805;  affi'g 

62  Barb.  18^. 

Giving  security,  when  not  fraud- 
ulent preference.  Dalrymple «. 
Hillenbrand,  62  JIT.  F.  5;  affi'g  3 
Hun,  488;  8.  C,  5  Sup'nk  Ct.  {T. 

Mortgage  given  within  four 
months  pursuant  to  parol  contnct 
made  prior  to  four  months,  not 
void.  Burdick  «.  Jackson,  7  Hvm, 
488. 

BETTING  AND  QAXmG. 

When  conviction  for  not  to  be 
set  aside.  Pickett  «.  People,  8 
Hun,  83. 

BILL  OF  LADING. 

Holder  of  which  of  several  bill" 
of  lading  entitled  to  deliveij  of 
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goods.  Merchants'  Bank  v.  Union 
R.  R.  &  Trans.  Co.,  8  Hun,  240. 

Effect  of  new  bill  issued  by  in- 
termediate consignee  ;  application 
of  factors'  act.  First  Nat.  Bank 
of  Toledo  t>.  Shaw,  61  JV.  Y.  283. 

Duty  of  carrier  as  to  goods  not 
called  for  by  consignee.  Collins  «. 
Bums,  63  iV:  r.  1  ;  afB'g  36  Super. 
Ct.  (J.  A  8.)  518. 

BILLS,  NOTES,  AND  CHECKS. 

Continuing  authority  to  draw 
construed.  Patterson  v,  Stettauer, 
40  Super.  Ct,  {J,  d:  S.)  54. 

Promise  to  accept,  by  telegram. 
Morton's  Bank  of  Montreal  v, 
Howard,  40  Super,  Ct.  (J.  <fc  S,)  15. 

Refusal  to  honor  draft.  Levy  «. 
Curtis,  A/Ue,  189. 

Note  payable  in  specified  num- 
ber of  months.  Hoebner  v.  Knick- 
erbocker Life  Ins.  Co.,  63  N.  T. 
160 ;  affi'g  4  Dali/,  512. 

Liability  of  principal  on  prom- 
issory note  signed  with  agent's 
individual  name.  Moore  v.  Mc- 
Clure,  8  Hun,  557. 

Indorsement  is  implied  warranty 
of  maker's  partnership.  Dalrym- 
pie  9.  Hillenbrand,  62  If,  T.  5  ; 
affi'g  2  Hun,  488  ;  S.  C,  5  Sup'm. 
Ct.  (T.  A  C)  57. 

Liability  on  indorsement  of 
note  limited  by  conditions  of  de- 
livery. Lattimer  «.  Winton,  8 
Hun,  171. 

Note  for  a  sum  to  be  deducted 
from  a  fund,  not  a  bill  of  ex- 
change, but  an  equitable  assign- 
ment. Munger  v.  Shannon,  61  i\r. 
T.  251. 

Liability  of  married  woman  on 
note  to  husband's  order.     Second 
Nat.  Bank  of  Watkins  e.  Miller, 
Vol.  I.— 82 


63  N.   r.  630 ;  affl'g  2  Sup'm,  Ct. 
{T.  dft  C.)  104. 

Bona  fide  holder  recovers 
against  acceptor,  through  holding 
security  from  drawer.  Morton's 
Bank  of  Montreal  v.  Howard,  40 
Super,  Ct.  (J.  A  S.)  15. 

Effect  of  garnishment  on  rights 
of  bona  fide  purchaser  of  promis- 
sory note.  Simon  v.  Huot,  8  Hun, 
378. 

Note  executed  to  wife  on  sale  of 
husband's  property.  Dunn  v. 
Hombeck,  7  Hun,  629. 

When  bona  fide  purchaser  of 
negotiable  paper,  invalid  in  hands* 
of  payee,  can  recover  only  amount 
paid  therefor.  Todd  v.  Shel* 
bourne,  S  Id.  610.  * 

No  right  of  action  for  amount 
unpaid  on  note  surrendered  and 
cancelled,  although  not  paid  in 
full.  Kent  0.  Reynolds,  8  Hun, 
559. 

Validity  of  accommodation 
notes  in  hand  of  holder  as  collat- 
eral security.  Grocers'  Bank  o. 
Penfield,  7  Hun,  279. 

Sale  of  promissory  note  given 
for  patent  right  valid  here,  al- 
though illegal  in  State  where  note 
was  made.  Palmer  v,  Minar,  8 
Hun,  342. 

Insufficiency  of  notice  in  prom- 
issory note  to  put  purchaser  on  in- 
quiry. Mabie  v.  Johnson,  8  Hun^, 
309. 

Laches  in  presenting.  Syracuse^ 
&c.  R.  R.  Co.  9.  Collins,  Antey. 
47. 

Notice  of  protest  mailed  m 
lamp  post  box  ;  extent  of  inquiry 
necessary  as  to  indorser's  address. 
Greenwich  Bank  «.  De  Gioot,.  % 
Hun,  210. 
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Indorser,  though  not  charged, 
liable  where  usurious  renewal 
note  was  taken.  Leary  v.  Miller, 
61  K.  T.  488. 

Law  of  place.  Croninger  «. 
Crocker,  62  K  T,  151. 

Forged  indorsement  of  bank 
check.  Estoppel.  Palm «.  Watt, 
7  jETun,  817. 

BILL  OF  PARTICULARS. 

Not  ordered  against  defendant 
in  UbeL  Orvis  «.  Dana,  Ante^ 
968. 

Farther  account  ttated  not  to  be 
ordered.   Hoff  9.  Pentz,  AnJte^  288. 

In  action  for  moneys  obtained 
by  fraud.  People  «.  Tweed,  63 
K  T.  194;  confirming  5  Hun, 
853.    "^ 

Requisites  of  affidavit  to  move 
for.     Orvis  v.  Dana,  Ante,  268. 

BINGHAMTON. 

Powers,  duties  and  liabilities  of 
superintendent  of  streets  in.  Birds- 
all  V.  Clark,  7  Hun,  851. 

BOARDING-HOUSE  KEEPER 

Has  no  lien  on  effects  of  guest's 
wife.  Mcllvane  v.  Hilton,  7  Hun, 
594. 

BOND. 

Must  expressly  bind  "heirs," 
&c.  Schenke  «.  Rowell,  Ante, 
295. 

When  not  void  for  misrepresen- 
tations inducing  sureties  to  sign, 
or  as  a  wager  bond.  Wheaton  «. 
Fay,  62  JVl  F.  275. 

Validity  of  coupons,  pledged 
separate  from  the  bonds.  Union 
Trust  Co.  «.  Monticello  &  Port 
Jervis  Railway  Co.,  63  if.  F.  811. 


BOUNTIES. 
Action    to      recover    bountitt 
wrongly  paid.     Hathaway  •.  Town 
of  Cincinnatus,  62  K  7.  484. 

BROKER. 
Not  entitled  to  comiiu»oitf 
when  negotiations  fail,  though 
owner  afterwards  sella  to  lame 
purchaser.  Wylie  v.  Marine  Kat 
Bank,  61  If.  T.  415. 
'  Right  to  commissiona,  when 
purchaser  does  not  come  to  sellers 
terms.  Prazer  c.  Wyckoff,  68  ^.  ^• 
445;  affi'g  2  JJim,  545;  Barnes  t. 
Barker,  40  Super.  Ct.  (J.  AS.)  In- 
validity and  effect  of  authori^ 
to  brokers,  given  by  plaintiff 's 
attorney  in  fact,  to  sell  stocks, 
&c. ;  broker's  right  to  sell  for  pro- 
tection of  his  own  advances. 
Wicks  «.  Hatch,  62  K.  T.  585; 
affi'g  88  Super.  Ct.  (/.  d  8.)  W. 

Right  to  commissions  when  act- 
ing for  both  parties.  Carnun «. 
Beach,  68  N.  T.  97. 

BROOKLYN. 

Construction  of  charter,  ss  to 
local  improvements;  exercise  ol 
powers,  ns  incidentel,  althoogh 
such  powers  are  expressly  p^^ 
Gray  «.  City  of  Brooklyn,  7  H«S 
682. 

Validity  and  effect  of  detemi- 
nation  of  common  council  in  ^ 
pect  to  local  improvement.  Kiw* 
nan.  Matter  of,  62  Jf.  T.  457;  rer'g 
6  Sup'm.  Ot.  (r.  dt  a)  820;  f^ 
S.  C,  8  Hun,  628. 

Mode,  requisites  and  validity  of 
assessments  for  local  impro^ 
ments,  and  preliminary  proceed- 
ings therefor.  Sorchan  «.  Cityo^ 
Brooklyn,  62  JV.  T.  889;  sfif^ 
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Bim,  562;  8.  0.,  6  Sup'm,  Ct.  {T,  d 
C.)  816. 

Jurisdiction  of  Brooklyn  city 
court  over  corporations;  waiver 
of  objection.  Brauneck  v,  Knick- 
erbocker Life  Ins.  Co.,  AnU^  898. 

Appeal  without  security.  Smith 
V.  Evans,  AiUe^  896. 

BUILDING  LAWS. 

Jurisdiction  and  issue  in  pro- 
ceeding to  condemn  unsafe  build- 
ing. Hatter  of  an  Unsafe  Build- 
ing, Antej  464. 

CANALS. 

Jaiisdiction  of  canal  appraisers : 
and  effect  of  award ;  mode  of  tak- 
ing evidence.  People  «s  rd. 
Jermain  «.  Thayer,  68  N.  T.  848; 
affi'g  4  Huny  798. 

CANCELLATION. 

On  what  grounds  action  lies  to 
cancel  written  instrument.  Town 
of  Venice  v.  Woodruff,  62  N,  Y, 
462. 

Action  to' cancel  paid  note,  when 
maintainable.  Fowler  «.  Palmer, 
62  N,  T,  588.  And  see  Cloud  om 
TnxB. 

CARRIER 

Parol  contract,  when  not 
merged  in  receipt.  Hill  «.  Syra- 
cuse, B.  &  N.  T.  R.  R.  Co.,  ^Hufiy 
296. 

Shipper's  omission  to  read  re- 
ceipt does  not  affect  the  contract 
contained.  Ejrkland  «.  Dins- 
more,  62  N.  F.  171  ;  rev'g  2  jBf/n, 
46;  S.  C,  4  Bup'm,  Ct,  {T.  A  C.) 
804. 

Contract  exempting  from  gross 
negligence  valid.    Mynard  v.  Sy- 


racuse, B.  &  N.  Y.  R  R  Co.,  7 
JTun,  899. 

Limited  liability  does  not  cover 
negligence.  Westcott  «.  Fargo, 
61  N.  Y.  642;  affi'g  6  Lans.  819; 
S.  C,  68  Barb,  849. 

Duties  of  carrier  by  water ;  no- 
tice to  consignee.  Robinson  v, 
Chittenden,  7  Hun,  188. 

Duty  as  to  goods  not  called  for 
by  consignee.  Collins  «.  Bums, 
68  K  Y.  1 ;  affi'g  86  Super.  Ct.  (/. 
d!  8.)  618. 

Liability  for  through  baggage, 
and  for  baggage  in  warehouse. 
Fairfax  «.  N.  Y.  C.  &  H.  R  R. 
Co.,  40  Super.  Ct.  (J.  d  S.)  128. 

Silence  as  to  real  value,  when  a 
fraud  on  carrier.  Magnin  v. 
Dinsmore,  62  N.  F.  85;  rev'g  88 
Super.  Ct.  (J.  diS.)  248. 

CASE. 

Settlement  of,  by  stenographer's 
minutes.  Bohnet  «.  lithauer,  7 
JTun,  288;  Toner  «.  Kayor,  &c. 
of  N.  Y.,  Ante,  802. 

When  statement  of  facts  to  be 
substituted  for  evidence  in  case 
on  appeal.  Marckwald  «.  Oceanic 
Steam  Nav.  Co.,  8  JTim,  547. 

Refusal  to  send  back  to  referee. 
Quincy  €.  White,  68  N.  Y.  870; 
rev'g  5  Dalyy  827. 

CAUSES  OF  ACTION. 

Actions  without  precedent. 
Moulton  «.  Beecher,  AnUy  216, 
281. 

Causes  of  action  for  mixed  in- 
juries, when  single.  Bebinger  «. 
Sweet,  Ante,  268. 

CERTIFICATES. 
Effect  of   unreasonable  refusal 
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by  officers  to  give  certificate  when 
made  a  prerequisite  of  payment 
for  work,  &c.,  on  public  building. 
Bancker  v.  Mayor,  &c,  of  N.  T., 
8  Hiin^  409. 

Refusal  of  solely  by  reason  of 
injunction.  Bowery  Nat.  Bank  v. 
Mayor,  ^c.  of  N.  Y.,  63  If.  T, 
836;  rev'g  8  Hun,  639.  See  fur- 
ther decision  in  8  Id.  224. 

CERTIORARI. 

When  lies  to  review  proceedings 
on  forfeiting  recognizance.  Peo- 
ple ex  rd,  Devlin  v.  Oyer  and  Ter- 
miner, 7  Hufij  114. 

Certiorari  and  habeas  corpus. 
Matter  of  Donohue,  Ante,  1 ;  Mat- 
ter of  Miller,  Ante,  4  n. 

To  review  street  openings. 
People  V,  City  of  Brooklyn,  8 
Hun,  56. 

Issuing  of,  discretionary.     lb. 

Must  be  applied  for  within  two 
years.    lb. 

CHATTELS. 

Action  for,  by  officer,  not  sus- 
tained by  mere  proof  of  process. 
Clearwater  v.  Brill,  63  i\r.  T.  627; 
rev'g  4  Hun,  728. 

CHATTEL  MORTGAGES. 

Filing  chattel  mortgage  of  ship- 
ping. Best  V.  Staple,  61  N.  Y. 
71. 

Requisites  of  filing  mortgage  on 
canal  boat.  Marsden  «.  Cornell, 
62  iV;  r.  213;  affi'g2fia»,449;  S. 
C,  5  8ufm.  Ct.  {T.  d  C.)  27. 

Not  wholly  void  for  omission  to 
file.  Hayman  v.  Jones,  7  yun, 
238. 

Effect  of  failure  to  file.  Mort- 
gage of  realty  and  personalty. 
Stewart  v.  Beale,  7  Hun,  405. 


Who  is  bona  fide  purchaser  with- 
in meaning  of  the  act.  Marsden 
V.  Cornell,  62  If.  7.  215;  affi'gS 
449;  S.  C,  6  Sup'm.  Ct.  (T.  d  C.) 
27. 

CHECK. 
When  payment;   laches  in  pre- 
senting.    Syracuse,  &c.  R.  R-  Co. 
V.  Collins,  Ante,  47. 

CHILDREN. 
Unlawful  employment.   Matter 
of  Donohue,  Ante,  1. 

CIVIL  DAMAGE  ACTT. 

ConstitutionaUty  of.  Franklin 
9.  Schermcrhom,  8  JSTim,  Un- 
constitutional, as  to  owner  of 
premises.  Over-driving  ^^^^ 
Berthoff  v.  O'Reilly,  8  Httn,  !«• 

To  whom  right  of  action  tf  P' 
en  under.  Franklin  ».  Schenner- 
hom,  8  Hun,  112. 

Liability  of  employer  for  sale  by 
bar>tender,  without  his  knowledge, 
and  against  his  orders.  Smith  f. 
Reynolds,  8  Hun,  128. 

Permission  or  knowledge  of 
owner  must  be  proved,  in  ower 
to  recover  from  him.  Mead  ». 
Stratton,  8  Hun,  148. 

When  cause  of  action  e^^** 
under,  for  death.  Quain  ••  ^^ 
sell,  8  Hun,  819. 

What  damages  recoverable  under; 
when  exemplary  damages  should 
be  given.  Franklin  v.  Scbcrmer- 
horn,  8  Hun,  112. 

CLOUD  ON  TITLE. 

When  a  cause  of  action.  Satm- 
ders  f>.  Village  of  Yonkers,  68  If. 
r.  489. 

In  what  cases  action  lies  to  can- 
cel recorded  executory  contract  of 
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sale.    Washburn  v.  Burnham,  68 
If.  r.  132. 

Action  will  lie  to  prevent  as 
well  as  remove.  N.  Y.  &  H.  R 
R  Ck>.  V,  Trustees  of  Morrisania,  7 
Hiiiiy  653. 

COMBOSSION  OP  APPEALS. 

Duty  of  trial  court,  when  deci- 
sion of,  conflicts  with  that  of 
court  of  appeals.  Mechanics'  & 
Traders'  Bank  o.  Dakin,  3  Hun^ 
481. 

COMPENSATION. 

Valuation  of  property  of  reli- 
gious corporation;  allowance  for 
removal  of  dangerous  buildings. 
People  ex  rd,  Hewlett  o.  Mayor, 
Ac.  of  Syracuse,  63  Jf^  Y.  291; 
rev'g  2  ffun^  438;  S.  0.,  5  Sup'm, 

a.  iT.  db  a)  61. 

COMPOSITION. 

In  bankruptcy ;  its  effect.  Bee- 
be  V.  Pyle,  Ante,  412;  Mason  & 
Hamlin  Organ  Co.  «.  Bancroft, 
Ante,  415. 

COMPROMISE. 

Of  embezzlement.  Fagan  v, 
EJioz,  Ante,  246. 

Valid  without  regard  to  valid- 
ity of  claim.  Wehrum  v.  Euhn, 
61 N.  T.  623 ;  affi'g  34  Super.  Ct, 
(J.  dt  S.)  336. 

CONFLICT  OF  LAWS. 

Equity  does  not  interfere  on 
ground  of  conflict  between  State 
and  federal  tribunals.  Town  of 
Venice  v.  Woodruff,  62  N.  Y. 
462. 

CONSIGNOR  AND  CONSIGNEE. 
When  title  passes  under   con- 


signment. Cole  «•  Mann,  62  N. 
Y.  1;  affi'g  3  Sup'm.  Ot.  {T.  <fi  C.) 
380. 

Conflicting  claim  of  consignor 
and  of  former  owner  against  same 
consignee.  Brown  v.  Combs,  63 
K  Y.  598. 

CONSPIRACY. 

What  constitutes  criminal  con- 
spiracy. People  «.  Powell,  68  IT. 
Y.  88 ;  afll'g  5  Hun,  169. 

CONSTABLK 

lien  of  receiptor  of,  for  fees. 
Aliger  «.  Eeeler,  8  Hun,  125. 

CONSTITUTIONAL  LAW. 

As  to  claim  to  children.  Matter 
of  Donohue,  Ante,  1. 

Art.  7,  §18,  requiring  tax  and 
object  to  be  stated.  Guest  v.  City 
of  Brooklyn,  8  Hun,  97. 

Title  of  private  act:  subject  of, 
when  sufficiently  stated.  Freeman 
V.  Panama-R  R  Co.,  7  Hun,  122. 

Requisite  title  of  local  bill. 
Devlin  v.  Mayor,  &c.  of  N.  Y.,  63 
N.  F.  8;  Fellows  v.  Mayor,  &c. 
of  N.  Y.,  8  Hun,  484. 

Title  of  local  act;  notice  and 
proceedings  in  eminent  domain. 
N.  Y.  Elevated  Railway  Co.,  Mat- 
ter of,  7  Hun,  239. 

Title  of  locul  act  ;  submission 
to  vote  of  village.  Village  of 
Gloversville  v.  Howell,  7  Hun,  345. 

Power  of  legislature  to  prescribe 
form  of  remedies.     7  Hun,  320. 

Validity  of  lease  of  agricultural 
lands  for  more  than  twelve  years. 
Odgen  V,  Jennings,  62  N.  Y.  526 ; 
affi'g  66  Barb.  801. 

Govemor^s  appointment  to  fill 
vacancy  in  marine  court.  People 
ex  rd.  Sinnott  o.  Shea,  7  Hun,  303. 


602 


ANALYTICAL    INDEX    TO    THE 


Appointment  of  city  officers. 
Astor  V.  Mayor,  &c.  of  N.  Y.,  62 

jv:  r.  507. 

Statute  continuing  officers  not 
an  appointment  •  by  legislature. 
People  ex  rd,  Stevens  v.  Hayt,  7 
Bun,  89. 

Provision  for  compensation, 
when  equivalent  fo  actual  com- 
pensation. Rider  v,  Stryker,  68 
Jf.  r.  186;  affi'g  2  JJun,  115; 
S.  C,  4  Sup'm.  Ct.  (r.  df  a) 
809. 

Compensation  to  be  ascertained 
by  not  less  than  three  commission- 
ers may  be  determined  by  major- 
ity. Astor. «.  Mayor,  Ac.  of  N. 
Y.,  62  If.  T.  680;  affi'g  89  Super, 
Ct  (J.  ds  8.)  120;  and  rev'g  87  Id, 
589. 

Validity  of  statute  confirming 
town  bonds.  Horton  «.  Town  of 
Thompson,  7  jBTim,  452. 

Effect  of  f  11,  art.  8,  on  mu- 
nicipal bonds  made  in  aid  of  rail- 
road companies.  Falconer  «. 
Buffalo  &  Jamestown  R.  R  Oo., 
7^tin,  499. 

Effect  of  new  provisions  in 
amendments  of  1874  as  to  legisla- 
tion. Hurlburt  v.  Banks,  ArUe^ 
157. 

Effect  of  amendment  forbidding 
law  to  apply,  without  quoting,  a 
previous  statute.  People  e3>  rd, 
Stevens  v,  Hayt,  7  Hun,  89. 

CONTEMPT. 

Process  with  misnomer  not  en- 
forced. Muldoon  9.  Pierz,  ArUe^ 
809. 

Service  of  injunction :  interroga- 
tories. Mayor,  &c.  of  N.  Y.  «. 
S.  I.  Ferry  Co.,  40  Super.  Ct,  (J. 
df  S,)  800. 


CONTRACT. 

When  makers  of  corporate  note 
liable.  Hood  v.  Hallenbeck,  7 
Hun,  362. 

Contracts  for  public  work : 
alteration  of  terms  after  receirin^ 
proposals.  Dickinson  «.  City  of 
Poughkeepsie,  7  Hun^  1. 

Form  of  signature  by  agent 
necessary  to  bind  principal  Mer* 
chants-  Bank  «.  Hayes,  TiTwi)  530. 

Disputed  effect  of  signatareon 
margin  of.  Hauck  e.  Craighead, 
8  Hun,  237. 

Pretending  to  undentaod,  and 
assent,  equivalent  to  fall  under- 
standing. Phillip  «.  Gallant,  62 
If.  T.  256;  modifying  8 5i9^'».  ^ 
(T,  dt  C)  618;  mem.  of  &  C,  1 
Hun,  628. 

After  two  weeks*  storing,  a  deliT- 
ery  of  a  limited  receipt,  not  evidence 
of  special  contract.  Willn«  •• 
Morrell,  40  Super.  Ct.  (/.  A  5.)» 

Subscription  for  erection  of 
church,  to  be  paid  to  treasorerto 
be  appointed  by  subscribers,  ^^ 
enforceable  by  church  corpora^ 
tion  created  after  subscription* 
Presbyterian  Society  of  Knoxboio 
V.  Beach,  8  Hun,  644. 

General  rules  of  construction. 
Tallcot «.  Arnold,  61  K  T.  616. 

Clause  in  contract  imposing 
penalty,  to  be  strictly  construed. 
McParlin  d.  Boynton,  8  Sia^  ^^• 

Contract  as  to  future  proceeds 
held  to  include  rents  as  ^^^ 
price  on  sale.  Belmont  v,  Pon^ert, 
63  iV.  r.  647;  rev'g  88  Supsr,  Ct- 
{J.  d  S.)  425;  and  overruling  ^ 
Id.  208. 

MThat  is  an  agreement  to  P'T 
debt  of  another.  Tisdale  ••  ^^'' 
gan,  7  Hun,  683. 
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Quantam  merait  of  hired  super- 
intendent, where  work  is  defec- 
titro.  Payne  v,  Hodge,  7  Hark,  612. 
For  repayment  of  advance  by 
father  to  daughter.  Herrington  v, 
Robertson,  7  JEZtm,  368. 

A  letter  from  the  party  sought  to 
be  charged,  offering,  acted  on  by 
the  other  party,  a  sufficient  memo- 
randum. Napier  v.  French,  40 
Super.  Ct.  (J,  <0  3.)  123. 

Ajssignment  of  mortgage  with 
stipulation  to  purchase  the  land  on 
condition,  held  in  the  nature  of  a 
guaranty,  and  not  within  the  stat- 
ute of  frauds.  Beach  v.  Allen,  7 
mm,  441. 

Vendor's  oral  promise  to  pay 
assessment,  valid.  Remington  «. 
Palmer,  62  JIT.  T.  81 ;  rev'g  1  Hun, 
619;  B.  C,  4  Sup'm.  Ct.  (T.  d  C.) 
696. 

Contract  in  consideration  of 
marriage,  within  statute  of  frauds. 
Brown  v.  Conger,  8  JETim,  625. 

What  is  contract  not  to  be  per- 
formed within  one  year.  Kent  v. 
Kent,  62  N.  T.  560 ;  rev'g  8  Sup'm. 
Ct.  iT.  d  C.)  680;  mem.  8.  C,  1 
JJtm,  629. 

When  void  as  uUra  vire$.  Whit* 
ney  Arms  Co.  v.  Barlow,  63  y.  T. 
62;  rev'g  88  Super.  Ct.  (J.  ds  8.) 
554,  on  question  of  sufficiency  of 
report. 

Contract  for  sale  of  a  charter 
not  against  public  policy.  Win- 
termute  «.  Cooke,  7  Eun,  476. 

Refusal  of  third  person  to  give 
certificate  merely  because  enjoined. 
Bowery  Nat.  Bank  v.  Mayor,  &c. 
of  N.  Y.,  68  jy.  T.  836;  rev'g  8 
jSun,  639.  See  further  decision  in 
8  Bun,  224. 

Abandonment     without      new 


agreement.     Thrasher  v.  Bentley, 
Ante,  89. 

Effect  of  release  of  grantee  from 
covenant  to  pay  mortgage  by 
grantor  without  consent  of  mort- 
gagee. Stephens  v.  Casbacker,  8 
Hun,  116. 

Forfeiture  cannot  be  enforced 
by  person  who  induced  it.  Leslie 
V.  Knickerbocker  Life  Los.  Co., 
68  J^.  r.  27;  affi'g2  JEfun,  616;  S. 
C,  5  Sup'm.  Ct.  {T.  d  C.)  198. 

Mechanics*  liens  and  payments 
thereon,  when  not  chargeable  to 
employer.  Phillip  o.  Gallant,  62 
N.  T.  256;  modify 'g  8  8ufm.  Ct. 
{T.  d  C.)  618;  mem.  of  S.  C,  1 
Hun,  528. 

Refusal  to  perform,  creates  pres- 
ent breach  of.  Wills  v.  Sim- 
monds,  8  Hun,  189. 

Contracts  for  sale  of  gold. 
Chatterton  v.  Fisk,  AnU,  88;  Mills 
«.  Gould,  Jd.  98. 

After  a  refusal  to  perform  arbi- 
tration, held  a  waiver  of  right  of 
action.  Scofield  «.  McGregor,  68 
N.  T.  688 ;  affi/g  2  Hun,  679. 

Outside  work,  only  necessary  as 
means  for  accomplishing  work 
contracted  for,  not  recoverable  as 
extra  work.  Yoorhis  v.  Mayor, 
&c.  of  N.  Y.,  62  N.  T.  498;  affi'g 
it  seems,  4  Hun,  75. 

Willful  failure  to  perform  in 
part,  entirely  prevents  recovery. 
Crane  «.  Knubel,  61  i^.  T.  645; 
affi'g  84  Super.  Ct.  {J.  d  S.)  448. 

Plaintiff's  certificate  of  prior 
payments  held  a  waiver  of  claim 
for  damages  by  delay.  Coulter  v. 
Board  of  Education,  68  N.  Y.  865 ; 
affi'g  4  Hun,  569. 

Stoppage  of  contractor  by  su- 
perintendent of  buildings,   when 
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an  excuso  from  performance. 
Heine  t>.  Meyer,  61  N.  T,  171. 

Rescission  of  contract  of  employ- 
ment. Howard  «.  Daly,  61  Jf.  F. 
863. 

Restoration,  wlien  excused  on 
rescinding  for  fraud.  Hammond 
«.  Pennock,  61  If.  F.  145 ;  affi'g 
6  Lam.  858. 

Law  of  place  as  to  statute  of 
frauds.  Tumow  o.  Hochstadter,  7 
BuHj  80. 

Law  of  place  as  applied  to  bills 
of  lading.  First  Nat.  Bank  of 
Toledo  V.  Shaw,  61  N.  F.  283. 

CONVERSION. 

Taking  checks  and  procuring 
their  payment  by  means  of  other 
checks  is  a  conversion  of  moneys. 
Knapp  V.  Roche,  62  N.  F.  614; 
rey'g  in  part,  87  Super.  Ct.  {J.  <0 
a.)  895. 

Omission  of  banker  or  agent  to 
pay  over  not  a  conversion.  Qreen- 
tree  v.  Rosenstock,  61  ilT.  F.  683; 
affi'g  84  Super.  Ct.  (J.  4b  S.)  505. 

Action  lies  though  goods  were 
never  in  defendant's  possession, 
and  without  proof  of  scienter. 
Pease «.  Smith,  61  N.  T.  477;  affi'g 
6  LanB.  519. 

Action  by  assignee  of  wife 
against  husband  for  furniture. 
Pitch  T.  Rathbun,  61  JV.  F.  579. 

Negligence  of  owner,  when  a 
defense.  Pease  €.  Smith,  61  N. 
F.  477;  affi'gSXofw.  519. 

Listructions  to  jury,  as  to.  Be- 
binger  v.  Sweet,  AsUe^  263. 

CONVEYANCE. 
Deed. 

CORPORATIONS. 
How  created  by  user ;  holder  of 


stock,  not  estopped  to  qaestion 
corporate  character.  De  Witt  f. 
Hastings,  40  Super.  Ct.  (/.  i  8.) 
468. 

Franchises  of.  Prime  v.  Twenty- 
third  street  R.  R  Co.,  As^  67. 

Powers  of  board  exercised  by  a 
majority.  Town  of  Westchester 
V.  Davis,  7  Hun,  647. 

What  is  majority  of  officers 
present;  implied  resignation  of 
inconsistent  offices.  People  a 
rd.  Floyd  «.  OonkUn,  7  Eva,  188. 

Acts  of  majority  of  stockholders 
do  not  bind  minority.  Taylor  f. 
Earle,  8  Hwiy  1. 

Power  to  run  steamers  is  con- 
nection with  railroad.  Freeman 
o.  Panama  R  R.  Co.,  7  Hva^  133. 

When  contract  void  as  «flni 
viree.  Whitney  Arms  Co.  •■  Bar- 
low, 63  JV.  r.  62;  rev'g  38  »^' 
Ct.  {J.  d  S.)  564,  on  question  of 
sufficiency  of  report. 

Who  entitled  to  dividend  p«J»- 
ble  at  a  future  thne.  Hill  «. 
Newichawanick  Co.,  8  iTw*,  ^^• 

Power  of,  to  adjust  controwr- 
sies  between  members.  People  f. 
N.  Y.  Cotton  Exchange,  8B«,21«. 

Corporation  assuming  obligs- 
tions  of  another  not  bound  to 
transfer  its  own  stock.  Cofltf^  •• 
Nat.  Ice  Co.  of  N.  Y.,  40  »9^' 
Ct.  (/.  d:  S.)  83. 

Cannot  recover  money  loaned  in 
violation  of  law.  Bank  of  C»u- 
fomia  «.  ColUns,  7  Eufh  ^' 
Compare  W.  A.  Co.  «.  Barlow,  68 

N.  T.  62.- 

Right  of  member  to  apply  ^ 
court  to  determine  right  to  ^^' 
bersaip  of.  Expulsion  of  ^^• 
bcr.  People  v.  N.  Y.  Cotton  Ex- 
change, 8  Hun,  216. 
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Member  of,  when  may  be  ex- 
pelled for  violation  of  objects. 
People  ex  rd,  Pinckney  v,  N.  Y. 
Board  of  Fire  Underwriters,  7  Hun^ 
248. 

Rights  of  stockholders  as  to 
assets.    Taylor  v.  Earle,  8  Hun^  1. 

Action  by  stockholder  against 
trustees  and  company,  when 
maintainable.  Toung  f>.  Drake,  8 
Hun,  61. 

Stockholder  of  insolvent  insur- 
ance company  may  have  receiver 
appointed.  Osgood  v.  Maguire. 
61  JV.  r.  524 ;  affi'g  61  Barb.  54. 

Bight  of  individual  to  bring 
action  in  behalf  of.  O'Brien  v. 
O'Connell,  7  Him,  228. 

Special  statutory  lien  of  corpor- 
ation on  its  stock.  Butter  «.  Eil- 
patrick,  63  N.  T.  604. 

Sale  of  entire  property  of  one 
for  stock  of  another.  Taylor  v. 
£arle,  8  Hun,  1. 

Effect  of  consolidation  of 
several,  on  a  cause  of  action 
against.  Chase  v.  Vanderbilt,  62 
Jf.  r.  807 ;  affi'g  87  Super.  Ct.  (J, 
db  8,)  884. 

Validity  and  effect  of  certificates 
negligently  or  fraudulently  issued. 
TitxiB  9.  President,  &c,  of  Great 
Western  Turnpike  Road,  61  JV.  T. 
287 ;  affi'g  5  Lom.  250. 

Liability  of  trustees  for  making 
dividends  out  of  capital.  Excel- 
sior Petroleum  Co.  v.  Lacey,  68  N, 
T.  422. 

Effect  of  contract  with  stranger 
transferred  to  and  performed  by 
an  officer  of  the  corporation. 
Bisley  v.  Indianapolis  B.  A  W.  R. 
R.  Co.,  62  JV.  r.  240;  rev'g  1 
Hun,  202;  S.  C,  4  Sup'm.  Ct.  (T. 
d  0.)  18. 


Purchase  by  president  of 
wrongly  forfeited  stock.  Mitchell 
V.  Vermont  Copper  Mining  Co., 
40  Super.  Ct.  {J.  dk  8.)  406. 

Liability  of  director  of  corpora- 
tion for  false  prospectus.  Morgan 
V.  Skiddy,  62  jV.  T.  319;  affi'g  in 
part  and  rev'g  in  part,  36 
Super.  Ct.  (J.  d  8.)  152. 

Directors  not  liable,  where  or- 
ganization fails  without  proof  of 
fraud.  Nelson  v.  Luling,  62  N. 
T.  645 ;  affi'g  86  Super.  Ct.  (J.  d 
8.)  544. 

Voluntary  dissolution  of.  Regu- 
larity of  appointment,  and  title  of 
receiver.  Chamberlain  v,  Roches- 
ter Seamless  Paper  Vessel  Co.,  7 
Hun,  557. 

Dissolution  cannot  be  effected 
by  a  resolution  of  its  directors- 
Lake  Ontario  Nat.  Bank  v.  Onon- 
daga Co.  Bank,  7  Hun,  540. 

Jurisdiction  of  city  court  of 
Brooklyn  over.  Brauneck  v.  Knick- 
erbocker Life  Ins.  Co.,  Ante,  398. 

COSTS. 

Costs  in  action  for  assault,  Ac, 
when  title  to  real  property  is  in- 
volved, lillis  17.  O'Connor,  8 
Hun,  280. 

In  action  brought  in  pursuance 
of  §  449  of  Code,  defendant  is  enti- 
tled to,  as  of  right,  on  dismissal  of 
complaint.  Rugen  t.  Collins,  8 
Hun,  384. 

On  judgment  after  new  trial  in 
ejectment.  Cames  v.  Piatt,  40 
Super.  Ct.  (J.  d  8.)  205. 

Separate  bills  for  co-defendants. 
Pierce  v.  Brown  40  Super.  Ct.  (J. 
d  8.)  398. 

Argument  of  demurrer  is  trial. 
Moulton  V.  Beecher,  Ante,  193, 245. 
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When  to  be  allowed  against  one 
not  a  party  to  foreclosure,  but  lia- 
ble for  deficiency.  Comstock  v. 
Drohan,  8  Hun,  378. 

Discretion  as  to  costs  in  equity 
actions,   applies  to  appeal  costs 
Chipman  v.  Montgomery,  63  iV.  T, 
221 ;  affi'g  4  Han,  739. 

Allowances  to  defendants,  re- 
fused in  action  for  construction  of 
will.  Provost  V.  Provost,  7  Hun, 
81.  But  the  contrary  is  held  in 
the  first  department. 

What  allowance  may  be  made 
in  foreclosure.  Hunt  v.  Chapman, 
62  N.  r.  333. 

Extra  allowance,  when  gprantcd 
on  discontinuance.  Moulton  v. 
Beecher,  Ante,  103,  245 ;  Robins  «. 
Oould,  Id,  133;  Bright  v.  Milwau- 
kee, &c.  R  R.  Co.,  Id.  14. 

_  • 

What  is  difiicult  and  extraor- 
dinary case.  Duncan  v.  De  Witt, 
7  Hun,  184. 

Additional  allowance  of,  when 
attachment  has  been  issued.  Han- 
over Nat.  Bank  of  N.  T.  v,  linne- 
worth,  7  ffun,  234. 

Allowance,  how  computed  in 
action  on  lease.  Ogdensburgh  & 
Lake  Champlain  R.  R.  Co.  «.  Ver- 
mont &  Canada  R  R.  Co.,  63  If. 
T.  176. 

Computation  of  allowance  in 
action  for  rtilief  against  nuisance 
or  purpresture.  People  «.  N.  Y. 
&  S.  I.  Ferry  Co.,  7  ffun^  105; 
affi'g  49  Bow,  Pr.  611. 

Power  to  order  receiver  of 
national  bank  to  pay.  Ocean  Nat. 
Bank  o.  Carll,  7  Hun,  237. 

Attomey^s  claim  in  State  court 
protected  against  assignee  in 
bankruptcy.  Clark  9.  Binninger, 
AnU,  421. 


When  commissioner  of  highways 
not  entitled  to  costs  for  defending 
suit  against  town  for  opening 
highway.  Sherman  v.  Town  of 
Hamburg,  8  J7tm,  643. 

Referee  only  entitled  to  same 
fees  for  selUng  real  estate  as 
sheriff.  Ward  v.  James,  8  ifv^ 
526. 

When  '*  costs  to  abide  event" 
only  affects  costs  of  appeal. 
Howell  t.  Van  Siclen,  8  Hw,  534. 

Witness  fees  where  daily  calen- 
dar is  published.  Allen  «.  Mahon, 
Ante,  468. 

Charged  personally  upon  attor- 
ney who  from  improper  motlTea 
institutes  proceedings.  Kellj, 
Matter  of,  62  N.  F.  198;  affi'g  « 
Hvn,  636;  S.  C,  6  Sufm,  CL  (t 
d:  C.)  117. 

When  attorney  responsible  for. 
McVey  v.  Cantrell,  8  iTiwi,  5W. 

Chargeable  on  stranger  who 
procures  himself  to  be  appointed 
receiver.     0*Mahoney  «.  BeUnont, 

62  JV.  r.  133;  affi'g  37  iSi^.  ^ 
(J.  di8.)2%3;  Id.  880. 

Effect  of  offer  of  judgment  in 
foreclosure.    Bathgate  v.  Baskin, 

63  If.  r.  261.  Or  in  mechflnic»' 
lien  case.  Lombard  e.  Syracuse, 
&c.  R  R.  Co.,  62  Id.  290. 

Allowance  computed  on  pl^' 
tiffs*  claim,  disregarding  counter- 
claim. Vilmar  v.  Schall,  61  Jf-  ^• 
564;  affi'g  35  8i^^,  Ct.  (/  <*^) 
67. 

Receiving  costs  on  discontina* 
ance  no  bar  to  pending  motion  for 
allowance.  Moulton  c.  Beecbcfi 
AnU,  193,  245. 

Non-payment  of,  effects  st^y* 
Thaule  v.  Frost,  Ante,  298. 

Precept  for  collection  of,  ^^ 
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issuable.  Matter  of  Kelly,  62  N. 
r.  198;  affi'g  8  Sun,  686;  8.  0., 
6  Sup'm.  Ct.  [T.  df  0.)  117. 

COVENANT. 

No  implied  coyenant  of  war- 
ranty of  yalidity  of  tax  lease 
assigned.  Bensel  v,  Qray,  62  K 
T.  633;  overruling  in  effect,  88 
Super.  Ct  (J.  db  8.)  447. 

Assessment  not  an  incumbrance. 
Barlow  v.  St.  Nicholas  Nat.  Bank, 
68  2f.  r.  899. 

Lessees'  covenant  to  pay  taxes, 
&c.,  after  forfeiture,  may  be  re- 
lieved against.  Giles  v.  Austin, 
62  if.  r.  486;  afB'g  88  Super.  Ct 
(J.  di  3.)  215. 

COUNTER-CLAIM. 

What  allowable  in  action  for 
conversion.  Lehmair  «.  Qriswold, 
40  Super,  Ct.  (J.  d  3.)  100. 

To  use  of  same  mark  in  trade- 
mark case.  Glen  &  Hall  Manufac- 
turing Co.  V.  Hall,  01  JT.  Y.  226; 
rev'g  6  Lam.  168. 

When  sustained  in  action  for 
demurrage.  Elwell  v.  Skiddy,  8 
Jffim,  78. 

COUNTIES. 

Bound  by  comptroller's  adjust- 
ment, with  county  treasurer,  for 
his  fees.  Supervisors  of  Monroe 
V.  Otis,  62  Jf.  r.  88. 

When  liable  for  moneys  wrong- 
fully collected.  Dewey  v.  Super- 
visors of  Niagara  Co.,  62  if.  T. 
294;  rev'g  2  ffun^  892;  S.  C,  4 
Sup'tn.  Ct.  (T.  d  C.)  606. 

COUNTY  COURT. 

Power  as  to  correction  of  tax- 
roll.  People  ex  rel.  Supervisors  of 
Monroe,  Ante,  441. 


COUNTY  JUDGE. 

County  judge  and  special 
county  judge.  Thrasher  v.  Bentley, 
Ante,  89. 

COUNTY  TREASURER. 

Sureties  of,  when  discharged  by 
supervisor's  neglect.  Supervisors 
of  Monroe  v.  Otis,  62  if.  T.  88. 

Moneys  received  by,  and  paid 
over  to  special  commissioners  not 
regarded  as  received  by  treasurer. 
Dewey  v.  Supervisors  of  Niagara 
Co.,  62  if.  r.  294;  rev'g  2  Hun, 
892;  8.  C,  4  Sup'm.  Ct.  {T.  df  C.) 
606. 

COMPENSATION. 

Value  of  trees  on  the  land.  Ri- 
der V.  Stryker,  68  if  T.  186 ;  affi'g 
2  Hun,  115;  S.  C,  4  Sup'm.  Ct. 
(T.  d  C.)  899. 

COUPONS. 

Validity  of,  as  securities,  sepa- 
rate from  the  bond.  Union  Trust 
Co.  V.  Monticello  &  Port  Jervis 
Railway  Co.,  68  if  T.  811. 

COURTS. 

Removal  of  causes.  Rhode  Is- 
land Horse  Shoe  Co.  v.  Goode- 
nough  Horse  Shoe  Co.,  Ante,  11; 
Gaines  «.  Fuentes,  Id.  25  n./ 
Leutz  «.  Butterfield,  Id.  867. 

Jurisdiction  in  bankruptcy. 
Frost  V.  Hotchkiss,  Ante,  27. 

See,  also,  Bakkbuftct. 

COURTS  OF  OYER  AND  TER- 
MINER. 

Constitution  of  ;  and  absence  of 
judge.  People  t.  Shaw,  68  if.  T. 
36 ;  affi'g  3 Hun,  272 ;  S.C.,  5  Sup'm. 
Ct.  {T.  d  C.)  489. 
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Jurisdiction  of  indictment  for 
misdemeanors  not  taken  away  by 
exclusive  jurisdiction  of  special 
sessions  as  to  complaints  for. 
Gardner  «.  People,  62  K  T,  299 ; 
affi'g  8  Hun^  222;  6  Bup'm.  Ct.  (7. 
<0  (7.)  678. 

CREDITOR'S  ACTION. 

The  remedy  by  execution  must 
be  exhausted  upon  all  judgments 
for  the  recovery  of  money.  Miller 
«.  Miller,  7  Hun,  208. 

But  compare,  as  to  reaching  sur- 
plus trust  fund,  Miller  v.  Miller, 
AnU^  80. 

A  simple  contract  creditor  can- 
not sustain.  Schnitzer  c.  Cohen, 
7  Hvn^  665. 

On  judgment  for  accounting; 
docketing  and  execution  necessary. 
Geery  «.  Geery,  63  N,  T.  252. 

Effect  of  sale  under  tax  assess- 
ment, pending  the  action.  Brown 
9.  Goodwin,  Ante,  452. 


CRIMINAL  LAW. 

Nature  and  effect  of  ncl,  pro$, 
Moulton  9.  Beecher,  Ante,  198. 

Prosecution  for  embezzlement, 
not  barred  by  settlement  as  for 
debt.    Fagan  «.  Knox,  ^nto,  246. 

DAMAGES. 

Against  agent  having  converted 
gold  into  currency.  Greentree  €. 
Rosenstock,  61  K  F.  588;  affi'g 
84  8wper,  CL  (J,  d:  8.)  505. 

Measure  of,  on  recovery  for  gold, 
whether  on  contract  or  in  tort. 
Ladd  «.  Arkell,  40  Super,  Ct.  (J. 
d  S.)  150. 

Where  by  the  contract  the  price 
is  to  be  paid  in  the  currency  of  a 
foreign  government.  Cahen  v. 
Piatt,  40  Super.   Ct.  {J.  di  S.)  488. 


Retail  value  recoverable  for 
wrongfully  taking  of  reUii  stock. 
Wehle  V.  Butler,  61  N.  7.  245; 
affi'g  85  Super.  Ct.  (J.  d8.)\\S. 
C,  84  Id.  215;  12^».iV.^.  & 
189. 

On  bond  of  indemnity.  Belloni 
©.  Freeborn,  68  jV.  F.  883. 

Recovery  and  mode  of  deter- 
mining mesne  profits  where  title 
of  plaintiff  in  ejectment  expires. 
Woodhull  «.  Rosenthal,  61  If.  T. 
882. 

In  action  for  marine  collifloii. 
Mailler«.  Express  Propeller  Line, 

61  if.  r.  812. 
Measure  of  for  obtaining  promis- 
sory notes  by  fraudulent  repreacn- 
tations,  where  not  transferred  be- 
fore maturity.  Thayer  «.  Msnley, 
8  J7tm,  550. 

For  failure  to  complete  hotel 
within  time.  Hexter  «.  Knox,  63 
M  r.  561 ;  affi'g  89  Super,  GL  (I 
<£  8.)  109. 

For  breach  of  contract  to  cm- 
ploy.  Howard  •.  Daly,  61  If-  ^* 
862. 

Contract  for  services  at  specified 
sum  controls  under  complaint  for 
quofUum  meruit.    Ludlow  o.  ^^^ 

62  K  r.  617;  affi'g  1  Ba^  715; 
8.  C,  4  Sup'm.  Ct.  (T.  d  C.) 
655. 

Measure  of,  for  refusal  to  accept 
merchandise,  under  contract:  ssie 
by  vendor  for  benefit  of  vendee ; 
how  soon  it  must  be  made.  Sm^^ 
V,  Pettee,  7  Eun^  884. 

Damages  of  seller  on  refusal  by 
buyer  to  accept  Cahen  «.  ^^ 
40  Super.  Ct.  (J.  d  8.)  483. 

On  breach  of  warranty  of  • 
canal  boat  unfit  to  navigate,  ^ol- 
ler  V.  Rogers,  7  JSun^  540. 
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On  breach  of  warranty  of  seed. 
White  V.  Miller,  7  Sun,  427. 

On  breach  of  warranty  in  assign- 
ment of  judgment.  Bennett  «. 
Buchan,  61  if.  F.  222;  modify'g 
in  part,  50  Barb.  578;  8.  C,  6  Abb, 
Pr.  If.  8.  412. 

In  owner's  action  against  car- 
rier, where  consignee  had  option 
to  pay  or  return.  Magnin  v. 
Dinsmore,  62  N.  F.  85;  rey'g  88 
Super.  Ct.  (J.  A  8.)  248. 

For  fraudulent  representations 
made  by  an  infant.  Heath  v.  Ma- 
honey,  7  ffufiy  100. 

In  action  for  wrongful  rescission 
of  contract,  future  profits,  how 
ascertained.  Devlin  v.  Mayor,  &c. 
of  N.  Y.,  63  if.  r.  8. 

Action  for  causing  death  of  im- 
migrant child  of  domiciled  parent. 
Ryall  V.  Kennedy,  40  Super.  Ct. 
{J.  di  a.)  847. 

DEBTOR  AND  CREDITOR. 

Purchase  of  claims  against  a 
failing  debtor,  and  compromise 
with  creditors.  Goldenburg  v. 
Hoffman,  7  ITiin,  324. 

Composition  deed  must  be  with- 
out secret  advantage.  Van  Bok- 
kelin  t.  Taylor,  62  i^T.  Y.  106; 
rev'g  2  Bun,  138;  S.  C,  4  Sup'm. 
Ct.iT.d  0.)  422. 

Note  given  in  violation  of  the 
composition  deed.  Dalrymple  v. 
HiUenbrand,  62  N.  F.  6 ;  affi'g  2 
Hun,  488;  8.  C,  5  Sup'm.  Ct.  (T. 
d  C.)  57. 

DECEIT. 

Necessity  of  evidence  of  scien- 
ter.    Still  V.  Little,  63  N.  T.  427. 

Scienter  ;  matter  of  opinion. 
Furman  v.  Titus,  40  Super.  Ct,  (/. 
(ft  S.)  284. 


Remedy  for  a  fraudulent  war- 
ranty. Indianapolis,  Peru  & 
Chicago  Railway  Co.  «.  Tyng,  63 
N.  T.  653;  afli'g  2  JSmti,  "ail;  8. 
C,  4  Sufm.  Ct.  {T.  d  C.)  524. 

In  an  action  against  an  infant 
for  deceit,  damages  cannot  be 
proved  which  are  only  recoverable 
in  cases  of  contract.  Heath  t. 
Mahoney,  7  Hun,  100. 

Liability  of  director  of  corpora- 
tion for  false  prospectus.  Mor- 
gan V.  Skiddy,  62  if.  T.  819; 
affi'g  in  part,  rev'g  in  part,  86 
Super.  Ct.  (J.  db  8.)   152. 

Directors  not  liable,  when  organ- 
ization fails  without  proof  of 
fraud.  Nelson  «.  Luling,  62  N.  71 
645;  afil'g86  Super.  Ct.  {J.  d  8.) 
544;  8.  C,  46  Bow.  Pr.  855. 

DEDICATION. 

Irrevocable  dedication  prova- 
ble by  parol.  Cook  v.  Harris,  61 
N.  r.  448. 

Remedy  of  party  whose  right  of 
way  is  obstructed.  Taylor  9.  Hop- 
per, 62  N.  T.  649. 

DEED. 

Deed  by  wife  to  husband. 
Townshend  v.  Townshend,  Ante, 
81. 

Deed  to  assignee  in  insolvency, 
void  if  the  proceedings  are  void. 
Rockwell  V.  McGovem,  40  Super. 
Ct.  (J.  d  8.)  118. 

When  valid  against  grantor  with- 
out acknowledgment;  when  valid 
against  grantor  although  out  of 
possession.  Fryer  v.  Rockefeller, 
63  If.   T.  268;  affi'g  4  Hun,  800. 

When  may  take  effect  at  date  of 
acknowledgment.     Jndd  v.    See- 
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kinB,  62  JV.  F.  266;  affi'g  3  Svp'm. 
Ct.  (T.  A  C.)  266. 

Conyeyance  in  pursuance  of  con- 
tract relates  back  to  date  of  con- 
tract. Simmons  e.  Cloonan^  7  Hun, 
470. 

Rale  f or  constmction  of  excep- 
tions and  restrictions.  Dnryeav. 
Mayor,  &c.  of  N.  Y.,  62  N.  T.  5»2; 
rev'g  2  Hun,  293;  8.  C,  4  Sup'm. 
a.  (T.df  C)  512. 

Constniction  of  boundaries;  evi- 
dence of  declarations  and  conduct. 
Donohue  «.  Case,  61  Nl  T.  631. 

When  by  grant  of  lot  on  street, 
fee  to  center  passes.  Hott  v.  Mott, 
8  Huriy  474. 

Construction  of  description, 
bounding  by  highway.  Putzel  v. 
Van  Brunt,  40  Super.  Ct.  (J.  dt  8.) 
601. 

Monument,  when  disregarded. 
Buffalo,  N.  Y.  &  Erie  R.  R.  Co.  «. 
Btigeler,  61  If.  T.  348. 

line  along  center  of  mill  pond. 
Kingsland  v.  Chittendon,  61  Jf.  T. 
618;  affi'g  it  seems,  6  Lan$.  15. 

'^Appurtenances"  does  not  in- 
clude land  beyond  boundaries. 
WoodhuU  V.  Rosenthal,  61  JV.  T. 
882. 

Recitals  in  internal  revenue  tax 
deed.  Brown  «.  Goodwin,  Ante, 
452. 

Deed  subject  to  mortgage.  Col- 
lins V.  Rowe,  Ante,  97;  Campbell 
o.  Smith,  8  Bun,  6;  Yrooman  v. 
Turner,  8  Id.  78. 

liability  of  grantee  who  has 
assumed  payment  of  mortgage,  to 
grantor  for  deficiency  on  foreclos- 
ure, when  not  notified  of  suit. 
Comstock  t>.  Drohan,  8  Bun,  373. 

Effect  of  granting  extension  of 
time  to  one  who  has  assumed  pay- 


ment of  mortgage  without  consent 
of  mortgagor.  Calvo  e.  Dsvies,  8 
Btm,  222. 

Effect  of  condition  sabseqnent 
limiting  use  of  real  estate  reserred 
to  one  not  a  stranger  to  the  title. 
Post «.  Weil,  8  Bun,  418. 

Breach  of  covenants  of  seizm 
and  warranty.  Dasenbniy  v.  Gal- 
laghan,  8  Bun,  541. 

Easement  of  use  of  water  of  un- 
defined amount  limited  to  amonnt 
first  taken.  Onthanko.Lskeaioie 
&  M.  S.  R  R  Co.,  8  Hun,  ISl. 

Deed  with  grant  of  right  to  take 
water  construed  ;  secret  intent 
not  admissible.  Winchester  e. 
Osborne,  61  H.  T.  655;  rey'g  63 
Barb.  337. 

Release  by  plaintiff  of  all  inter- 
est in  property,  to  person  acquir- 
ing title  from  fraudulent  pnrchaser 
at  foreclosure  sale,  no  defense  to 
recovering  damages  from  such 
purchaser.  Dusenbary  «.  CiU»- 
ghan*,  SBun,  541. 

DEFAULT. 

In  summary  proceedings.  Mor- 
dant «.  Mies,  Ante,  300. 

DEFENSES. 

That  plaintiff  in  tort  is  not  i«l 
party  in  interest.  Moody  «.  lih- 
by.  Ante,  154. 

Separate  action  brought  hy  s 
party  in  a  pending  action,  fo^d^ 
mand  that  might  have  been  aet 
up  as  a  counter-claim.  In«^  *• 
Hampton,  8  Bun,  230. 

DEFmrnoNS. 

«*  Settle  for"  in  a  pfomise,  held 
to  mean  to  pay.  Barker  9,  Set- 
man,  61  H.  r.  64a 
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MeaniBg  of  ^^  employee."  Har- 
ris V.  Nonrell,  Ante^  127. 

Meaning  of  '* claim."  Orvis  «. 
Dana,  Ante,  268,  271. 

DEMURRAGE. 

When  party  not  entitled  to. 
Elwell «.  Skiddy,  8  ffuriy  73. 

DEPOSITIONS. 

Completion  of  deposition  neces- 
sary before  authentication.  Hew- 
lett V.  Wood,  7  -Hun,  227. 

Objection  to  refusal  to  answer 
question  must  be  taken  before 
trial.  Sturm  v.  Atlantic  Mut. 
Ins.  Co.,  68  JV.  r.  77;  affi'g  88 
Super.  Ot.  (J,  db  8,)  281. 

Omission  to  answer  must  be  ob- 
jected to  by  motion  to  suppress. 
Yilmar  v.  Schall,  61  JNT.  Y.  664 ; 
affi'g  85  Bwper.  Ct.  (J.  <&,  8,)  67. 

Irregularities  to  be  corrected  by 
motion;  effect  of  successive  de- 
positions. Becker  «.  Winnie,  7 
Hun,  458. 

Admitted  against  one  who  had 
not  appeared  when  it  was  taken. 
Patterson  «.  Stettauer,  40  Super, 
Ct.  (J.  A  8.)  54. 

Exhibits  attached.  Ante,  858 
n. 

DETERMINATION     OP     CON 
FLICTING  CLAIMS. 

Requisites  of  possession  to  sus 
tain  action.     Payne  v,  Hodge,  7 
Eun,  612. 

What  actual  possession  must  be 
shown.  Boylston  v,  Wheeler,  61 
2f.  T.  521.  Compare  2  Hun,  622; 
8.  C,  5  Sufm.  Ct.  (T.  db  C.)  179. 

DEVISE. 
What  words  before  the  Revised 


Statutes  would  carry  a  fee.    Pro- 
voost  V,  Calyer,  62  jV.  T.  545. 

DISCHARGE. 

When  avoided  for  fraud.  Still 
V.  Little,  63  iV.  F.  427. 

Requisites  of  Insolvents*  pro- 
ceedings under  the  two-thirds  act. 
Morrow  «.  Freeman,  61  If.  T.  515. 

Leave  to  plead  after  long  delay. 
Mutual  Life  Ins.  Co.  e.  Cameron, 
Ante,  424. 

DISCONTINUANCE. 

When  becomes  effectual.  People 
0.  Tweed,  68  iVl  T.  202;  confirm- 
ing 5  Hun,  882. 

Discontinuance  of  prosecution 
alleged  to  be  malicious.  Moulton 
V.  Beecher,  Ante,  198. 

Jleceiving  costs  on,  does  not 
waive  motion  for  allowance. 
Moulton  «.  Beecher,  Ante,  198, 245. 

DISCOVERY      AND      INSPEC- 
TION. 

By  examination  before  trial. 
Glenney  «.  Stedwell,  Ante,  827 
n. 

By  subpoBua  duces  tecum.  Smith 
V.  MacDonald,  Ante,  850. 

By  perpetuation  of  testimony. 
Martin  v.  Hicks,  Ante,  841. 

Affidavit  to  move  for,  must  state 
facts  showing  materiality.  Brook- 
lyn life  Ins.  Co.  v.  Pierce,  7  Hun, 
236. 

DISTRIBUTION. 

Equitable  conversion  of  proceeds 
of  land  paid  into  court.  Denham 
V.  Cornell,  7  Hun,  662. 

DISTRICTATTORNEY. 

Powers  of,  as  to  noUe  proiequL 
Moulton  V.  Beecher,  Ante,  198. 
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DISTRICT    COURTS  (OF  NEW 
YORK). 

Necessity  of  bond  on  attach- 
ment; sufficiency  of  affidavits. 
Van  Loon  «.  Lyon,  61  if.  T,  22; 
rev'g  4  Daly,  149. 

Right  to  alias  summons.  Peo- 
ple e»  reL  Ellinghausen  «.  Leask, 
Antey  290. 

Computation  of  time.  Sunday. 
Ready  Roofing  Co.  9.  Chamberlin, 
Ante^  192. 

Default,  how  taken  in  summary 
proceedings.  Mordant  «.  Niles, 
AnUy  800. 

DIVORCE. 

Marriage  must  be  proved. 
Klein  «.  Wolfsohn,  AnU^  134. 

What  is  proof  of  marriage. 
Law  of  place.  Davis  o.  Davis, 
Ante,  140. 

What  fraud  is  ground  for. 
Klein  v.  Wolfsohn,  Ante^  84. 

DOWER. 

Inchoate  right  of.  Toungs  «. 
Carter,  Ante,  18G  n, 

EASEMENT. 

Constituted  by  contract  as  to 
embankment.  Van  Rensselaer  «. 
Albany  &  West  Stockbridge  R. 
R.  Co.,  62  N,  r.  65 ;  affi'g  1  Han, 
607;  S.  C,  8  Sup'tn,  Ct,  (T.  d  0.) 
620. 

Union  of  servient  and  dominant 
estate.     Mott  v,  Mott,  8  Eun,  474. 

EJECTMENT. 

When  lies  by  part  of  several  ten- 
ants in  common.  Hasbrouck  v. 
Bunce,  62  if.  T.  475;  rev'g  3 
8up'm.  Ct.  {T,  dt  a)  809. 

Lies  although  sheriff  cannot  de 


liver  possession.    Woodhull «.  Ro- 
senthal, 61  If.  r.  882. 

ELECTIONS. 

Construction  and  effect  of  regis- 
try law.  People  ex  rd.  Frost  f. 
Wilson,  62  N.  T.  186;  iw'g  8 
Hun,  487;  S.  C,  5  Buip'm.  Ct.  {T, 
d  C.)  636. 

Jurisdiction  and  powers  of  in* 
spectors.  Goetchens  v.  Matthew- 
son,  61  if.  T.  420. 

Removal  of  inspectors,  under 
registration  act.  Gardner  «.  Peo- 
ple, 62  JV.  r  299 ;  aflB'g  8  ifw, 
222;  6  Sup'm.  Ct.  (T.  d  C.)  678. 

Remedies  to  try  right  to  office 
in  municipal  corporation.  D^* 
marcst  «.  Wickham,  63  Jf.  f.  820; 
affi'g  4  Hun,  627. 

ELECTION  OF  REMEDIES. 

Action  against  corporation  for 
conversion  of  stock  inconsistent 
with  action  to  recover  dividends 
subsequently  declared  on  the 
stock.  Hughes  v.  Vermont  Cop- 
per Mining  Co.,  7  Hun,  677. 

EMINENT  DOMAIN. 

Lands  of  private  corporation 
subject  to.  N.  Y.  Central  &  H.  B. 
R,  Co.  €.  Metropolitan  GtfligW 
Co.,  6a  H.  r.  826;  affi'g  5  M 
301. 

What  effects  actual  appropria- 
tion. Rider  «.  Stryker,  63  If-  ^• 
136;  affi'g  2  Hun,  115;  S.  C,  ^ 
Sup'm.  Ct.  (r.  di  C.)  899. 

ERROR  (WRIT  OF). 
To   court  of  general  sesfloos, 
tested    and   signed    by    connty 
judge,  a  nullity.     Hinman  ft  f ^ 
pie,  8  Hun,  647. 
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ESTOPPEL. 

Requisites  to  create  equitable 
estoppel.  Payne  «.  Bumham,  G2 
N,  r.69;  rev'gajfftt/i,  U3;  B.C., 
4  Sup*m.  Ct.  (T.  dt  C.)  678. 

Estoppel  of  wife  of  heir  who 
takes  conveyance,  but  leaves  heir 
to  deal  with  property  as  his  own. 
O'Dougherty  t.  Remington,  7  Hun^ 
514. 

Of  party  ignorant  of  terms  of 
contract,  who  assumes  to  be 
acquainted  with  them.  Phillip  o. 
Gallant,  63  N,  F.  256;  modify'g 
3  8up^m.  Ct  (T.  d  C.)  618;  mem. 
of  8.  C,  IHun,  628. 

Estoppel  to  deny  title,  by  consent 
to  improvements.  Partridge  v. 
Eaton,  63  N.  T.  482;  affi'g  5 
Suj^m.  Ct,  (T.  d  C.)  625;  B.  C, 
less  f  ally,  3  Hun,  533. 

Prom  silence  during  improve- 
ments. WoodhuU  t.  Rosenthal, 
61  iV:  F.  882. 

Unaccepted  offer  to  leave  com- 
pensation to  third  person  *  not  an 
estoppel.  Muller  v.  Mayor,  &c,  of 
N.  Y.,  63  JT.  r.  853;  rev'g5iJim, 
282. 

Effect  of  mortgage  made  by 
purchaser  before  obtaining  deed. 
Judd  «.  Seekins,  62  iV.  F.  266 ; 
affi'g  3  Supm.  Ct  (T.  d  C)  266. 

Effect  of  after  acquired  title. 
Austin  V,  Ahearne,  61  JV.  F.  6. 

EXAMINATION  OF  PARTY. 

Examination  before  trial.  Glen- 
ney  v.  Stedwell,  Ante,  827 ;  Rich- 
ardson V.  McCreery,  Id.  855; 
Schultze  V.  Rodewald,  Id.  365; 
Schepmoes  «.  Bousson,  Id.  481. 

Examination  of  assignor  for 
benefit  of  creditors.  Matter  of 
Strauss,  Ante,  402. 

Vol.  I.— 27 


EXCEPTIONS. 

Function  of  an  exception :  does 
not  lie  to  denial  of  motion  on 
judge's  minutes.  Matthews  v. 
Meyberg,  63  N.  F.  656. 

Remedy  for  omission  to  note. 
Toner  v.  Mayor,  &c.  of  N.  Y., 
ATite,  302. 

When  exceptions  may  be  ordered 
to  be  heard  in  the  first  instance  at 
general  term.  Brown  t.  Conger, 
8  Hun,  625. 

Exceptions  to  assignee's  account. 
Levy's  Accounting,  Ante,  177; 
Anonymous  «.  Gelpecke,  Ante, 
188,  n. 

EXCISE. 

Construction  of  special  and  gen- 
eral acts  of  legrislature  in  reference 
to  excise.  Village  of  Deposit  v. 
Devereux,  8  Hun,  317. 

Village  charter,  how  affected  by 
subsequent  general  laws.  Village 
of  Gloversville  v.  Howell,  7  Hun, 
345. 

Right  to  excise  moneys  in  Brook- 
lyn. Peoplo  ex  rd.  Buckley  v. 
Board  of  Police  and  Excise  of 
Brooklyn,  63  N.  F.  623. 

Licenses  for  less  than  a  year. 
People  «.  Gainey,  8  Hun,  60. 

Intoxicating  character  of  beer. 
Rau  c.  People,  63  N.  T.  277. 

Discontinuance  of  prosecution 
for  violation  of  excise  law,  by  over- 
seer of  poor  without  consent  of 
third  person  by  whom  it  was  com- 
menced. Record  «.  Messenger,  8* 
Hun,  283. 

EXECUTION. 

Leave  of  court  to  issue  after  fivt- 
years,  not  required.  Wade  «.  De 
Leyer,  40  Su^.  Ct.  (J.  d  8.)  541. 
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Lien  of  e:|ecution  delivered  to 
sheriff.  Stewart  «.  Beale,  7  iJtm, 
405. 

Preference  in  bankniptcy  gained 
by.  MacDonald  «.  Moore,  AnUy 
53. 

Duty  of  judgment  debtor  to 
claim  exemption  of  property  from, 
within  reasonable  time.  Brooks 
c.  Hathaway,  8  Eun,  290. 

Redemption  attempted  under 
judgment  assigned  to  agent  of 
debtor.  Ten  Eyck  «.  Craig,  62 
2^.  F.  400;  affi'g  2  Hun,  452;   8. 

C,  5  Sup'm.  Ct  (T.  <fc  (7.)  65. 

EXECUTORS    AND    ADMINIS- 
TRATORS. 

Distinction  between  trust  and 
executorship;  powers  of  adminis- 
trator with  will  annexed.  Dun- 
ning «.  Ocean  Nat.  Bank,  61  N, 
F.  497 ;  affi'g  6  Lam.  296. 

Executor,  when  entitled  to  pos- 
session of  title  deeds.  Mills  v. 
Mead,  7  Hun,  86. 

Action  upon  foreign  judgments 
may  be  brought  in  his  individual 
name.  Nichols  «.  Smith,  7  ffun, 
580. 

Payment  to,  on  production  of 
letters,  valid,  though  death  be 
disproved.  Roderigas  v.  East 
River  Savings  Institution,  63  N. 
T.  460;  rev'g  48  Eaw.  Pr.  166. 

Sufficiency  of  notice  of,  to  cred- 
itors to  present  claims.    Prentice 

D.  Whitney,  8  Hwi,  800. 

Notice  signed  by  administra- 
tors' attorney,  valid.  Sclover  v, 
Coe,  63  2f.  r.  438. 

Power  to  direct  pa3^ent  of  leg- 
acy, before  final  accounting.  Gil- 
man  «.  Oilman,  68  If.  T.  41 ;  affi'g 
6  aup'm.  Ct.  (T.  dk  0.)  211. 


Judgment  against  administn- 
tor,  how  far  conclusive  in  action  to 
set  aside  decedent's  fiBudalent 
conveyance.  Kent  o.  Kent,  63  X 
r.  560;  rev'g  3  Sup'm.  Ct.  (T.  d 
C.)  630;  mem.  S.  C,  1  ffwi,  539. 

Marshaling  assets  real  and  per- 
sonal. Riceo.  Harbeson,  tZIf.  T. 
493;  affi'g  2  Sup'm.  (X  {T.  d 
C7.)4. 

Executor  not  allowed  expenses 
of  an  appeal  not  awarded  bj  the 
appellate  court.  Jacques  «.  El- 
more, 7  Hun,  675. 

Negligence  of  administratrix  in 
keeping  money  of  estate.  Con- 
well  e.  Deck,  8  Hun,  123. 

Power  of  surrogate,  to  direct 
sale  of  lands  subject  to  curtesy, 
and  direct  investment  of  sarplus 
after  payment  of  wife^i  debts. 
Arrowsmith  «.  Arrowsmith,  3 
Hun,  606. 

Limit  of  time  for  application  for 
sale  of  real  property.  Slocom  «. 
English,  62  if.  T.  494;  affi'g  9 
Hun,  78;  S.  C,  4  Sup'm.  Ct,  (T. 
db  C.)  266. 

Regularity  of  sale;  and  confir- 
mation. Kelley's  Estate,  AmU^ 
102. 

Liability  of  city  for  acts  of  pub- 
lic administrator.  Glover  t. 
Mayor,  &c.  of  N.  Y.,  7  5iflS  »32. 

Who  entitled  to  interest  npon 
deposits  made  by  pubUc  adnunis- 
trator.  Sullivan  «.  Herreiti  < 
Hun,  809. 

EXPRESS  COMPANIES. 
Effect  of  clause  peqmring  claim 
in  writing  within  thirty  dap- 
Westcott  «.  Fargo,  61  if.  T.  5**? 
affi'g  6  LcoM.  819;  a  C,  68M 
849. 


NEW    YORK    STATE    REPORTS. 


615 


EVIDENCE. 

1.  Judicial  notice. 

Judicial  notice  of  intoxicating 
liquor.  Ran  o.  People,  63  if.  Y. 
277. 

2.  Prwumptions. 

Presumption  that  face  of  note  is 
its  Talae.  Loomis  o.  Mowry,  8 
AciH  811. 

Sxcessire  valnation,  in  proofs 
of  loss,  when  not  presumptive 
evidence  of  fraudulent  intent. 
Smith  9.  Exchange  Fire  Ins.  Co., 
40  Buper,  Ct.  (J.  d  8.)  492. 

Presumption  of  value  of  security 
as  against  one  wrongly  assuming 
to  release  it.  Fielding  v.  Water- 
house,  40  Super.  Ct,  (J.  db  8.) 
424. 

Presumption  from  date  of  instru- 
ment, how  rebutted.  Peck  t, 
Cohen,  40  Super,  Ct.  {J,  ds  8.) 
142. 

Effect  of  inquisition  of  lunacy : 
presumption  and  burden  of  proof 
of  sanity.  Banker  v.  Banker,  68 
If.  r.  409;  affi'g  4  Hun,  259. 

Tax  deed  presumptive  evidence 
of  regularity:  sufficiency  of  evi- 
dence to  rebut:  presumption  of 
regularity  of  official  proceedings. 
Colman  v.  Shattuck,  62  2f,  Y,  848; 
affi'g  2  Hun,  497;  8.  C,  5  Sup'm, 
CL  (71  <§  (7.)  34.  And  see  Ante, 
452. 

Presumption  of  continuance  of 
title  to  realty.  Rohrbach  v,  Ger- 
mania  Fire  Ins  Co.,  62  K  Y,  47; 
rev'g  1  Sup'm,  Ct,  {T,  db  C)  839. 

Presumption  of  continuance  of 
possession  not  sufficient  to  establish 
actual  possession  required  by 
statute.  Cleveland  «.  Crawford, 
7  Hun,  616. 


Ratification  by  corporation,  of 
contract  made  through  broker, 
presumptive  evidence  of  presi- 
dent's authority  to  employ  broker. 
Sturgis  V.  N.  J.  Steamboat  Co.,  62 
JV.  Y,  625 ;  affi'g  84  Super.  Ct.  (J, 
d  8,)  251. 

Presumption  as  to  who  was 
credited.  Butler  v.  Evening  Mail 
Ass.,  61  JSr,  Y,  634;  rev'g  84  Super, 
Ct,  {J,  d  8,)  68. 

Possession  of  bond  of  indemnity 
evidence  of  authority  to  deliver. 
Belloni  v,  Freeborn,  63  N,  Y.  883. 

Statute  presumption  of  payment. 
Townshend  t^.  Townshend,  Ante, 
81. 

Filing  proved  to  have  been 
upon  a  day  named,  presumed  to 
have  been  at  earliest  moment. 
Greenpoint  Sugar  Co.  v.  Kings  Co. 
Manuf.  Co.,  7  Hun,  44. 

Promissory  note  only  presump- 
tive evidence  of  settlement  of  all 
demands.  Sherman  v,  Hclntyre, 
7  Hun,  592. 

In  action  on  contract  to  pay  a 
price  in  corporate  bonds,  bonds 
presumed,  in  absence  of  evidence, 
to  be  worth  par.  Wintermute  v, 
Cooke,  7  Hun,  476. 

Presumption  as  to  similar 
charges  for  subsequent  services. 
Miller  «.  Hooper,  7  Hun,  200. 

When  contract  of  married 
woman  for  repayment  of  borrowed 
money  presumed  to  be  for  benefit 
of  separate  estate.  Kash  v,  Mitch- 
ell, 8  Hun,  471. 

When  license  of  corporation  for 
obstruction  of  streets  presumed. 
Village  of  Seneca  Falls  c.  Zalin- 
ski,  8  Hun,  571. 

When  acts  of  employee  of  city 
of  New  York  may  overcome  pre- 
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samption  of  contract,  arising  from 
resolution  of  common  council. 
DrewD.  Mayor,  &c.  of  N.  Y.,  8 
Hun,  448. 

Presumption  of  negligence  in 
respect  to  cattle  drowned  in  cattle 
yard.  Morgan  v.  Crocker,  62  N, 
T.  626;  rev'g  8  8up'm.  Ct.  (21  dfe 
C.)  301. 

8.  Burden  of  proof  . 

Burden  of  proof  on  surety  suing 
for  money  paid,  to  show  value  of 
security  wrongly  released.  Field- 
ing «.  Waterhouse,  40  Super.  Ct, 
(/.  d  8.)  424. 

Burden  of  proof  on  trustee  to 
sustain  bis  purchase  from  cestui 
que  trust.  Graves  v.  Waterman, 
63  -y.  r.  657;  rev'g  4  Bun,  687. 

Burden  of  proof  in  action  for 
money  paid  by  mistake.  Mayer  o. 
Mayor,  &c.  of  N.  Y.,  68  N.  Y. 
455;  affi'g  4  Hun,  673;  2  Id,  806; 
4  Supm,  Ct,  (T,  d  C.)  488. 

Burden  of  proof  of  insanity  not 
shifted  by  production  of  inquisi- 
tion of  lunacy.  Banker  v.  Ban- 
ker, 63  IT,  r.  409;  afB'g  4  Han, 
259. 

Burden  of  sustaining  affirmative 
of  issue  does  not  shift.  Heine- 
mann  v.  Heard,  62  N.  T.  448; 
rev'g2irtt»,  824;  8.  C,  4  Bup'm. 
Ct.  {T,  d  C.)  666. 

Burden  on  party  assailing  comp- 
troller's tax  deed.  Colman  v. 
Shattuck,  62  I^.  T.  848;  affi'g  2 
Hun,  497;  8.  C,  5  Bup'm.  Ct.  {T. 
d  0.)  84. 

Burden  of  proof  and  requisite 
evidence  to  establish  probable 
cause  in  malicious  prosecution. 
Heyne  v.  Blair,  62  Jf.  T.  19;  rev'g 
8  Bup'm.  Ct.  (r.  d  C.)  263. 


Burden  of  proof  of  fraud  or  di- 
version, in  action  on  note.  Dal- 
rymple  v.  ELillcnbrand,  62  N.  F. 
5;  affi'g  ^  Hun,  488;  &  C,  5 
Bup'm.  Ct.  (r.  d  C.)  57. 

Burden  of  proof  as  to  seeking 
employment  where  employee  soes 
for  wrongful  dischaige.  Howard 
V.  Daly,  61  if.  T.  862. 

Burden  of  proof  in  action  on 
insurance  policy;  means  of  knowl- 
edge peculiar  to  a  party.  Jones 
9.  Brooklyn  life  Ins.  Co.,  61  If, 
T.  79. 

Burden  of  proof  in  action 
against  railroad  company  for  neg- 
ligence is  on  plaintiff.  McCsig  f . 
Erie  R.  R.  Co.,  8  Hun,  599. 

Burden  of  proof  of  payment 
where  answer  alleges  it.  Eyerett 
9.  Lockwood,  8  Hun,  856. 

Burden  of  proof  of  sanity  in 
action  on  promissory  note  made 
by  one  found  by  inquisition  in- 
sane, is  on  plaintiff.  Hicks  v. 
Marshall,  8  Hun,  827. 

In  an  action  against  agents  for 
negligence  in  not  making  p1l^ 
chases,  the  burden  of  proof  on  the 
issue  of  negligence  continoes 
throughout  upon  the  plaintiiL 
Heinemann  v.  Heard,  62  N.  T. 
448;  rev'g  2  Hun,  324;  a  C,  4 
Bup'm.  Ct.  {T.  d  C.)  666. 


6.   OpinionB  of  tcUneuet, 

Amount  of  damages  to  be  de- 
termined by  the  court;  witness 
not  to  be  asked  to  state  it.  Flem- 
ing V.  Del.  &  Hud.  Canal  Co.|  8 
Hun,  358. 

Opinion  of  witness  when  inad- 
missible to  prove  damages.  Kew- 
ton  V.  Fordham,  7  Hun,  58. 

Opinion  of  witness  as  to  recent- 
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seas  of  fracture  of  bone.  Lindsay 
V.  People,  8  JVl  T,  148;  affi'g  5 
Han,  104. 

•  Unskilled  witness  may  testify 
whether  a  person^s  eyesight  is 
good.  Adams  «.  People,  68  X, 
T.  621 ;  affi'g  8  Ewi,  654. 

Mode  of  proving  value  of  ser- 
vices by  opinion  of  witness.  Mc- 
Oollmn  V.  Sewaid,  62  N,  T,  816. 

Unskilled  witness  of  accident 
not  to  be  asked  *4f  anything 
could  have  been  done  by  the  con- 
ductor," &c.  Haggerty  e.  Brook- 
lyn City  &  Newtown  R  R  Co.,  61 
N.  r.  624. 

Opinion  of  experts  as  to  time 
requisite  for  making  repairs  to 
building  not  competent,  because 
not  matter  of  skill  or  science. 
Payne  v.  Hodge,  7  Huti^  612. 

Opinion  as  to  construction  of 
cattle  guard  on  railroad.  Swart- 
Qut  «.  N.  Y.  C.  ^  H.  R.  R.  R  Co., 
7  Bun^  671. 

Foundation  for  opinions  of  wit- 
nesses. Mercer  v,  Yose,  40  Super. 
€t.  {J.  A  a.)  218. 

7.  Parol  evidence  to  vary  writing. 

Of  verbal  agreement,  constitut- 
ing the  consideration  of  a  writing. 
Unger  v.  Jacobs,  7  Huuy  220. 

Parol  to  aid  interpretation  of 
lesse,  and  bond  for  rent.  Belloni 
V.  Freeborn,  68  if.  T.  883. 

Declarations  by  mortgagor  made 
after  issue  of  policy,  *'  loss  payable 
to  mortgagee,'^  are  not  admissible 
as  against  the  mortgagee.  Smith 
V,  Exchange  Fire  Ins.  Co.,  40 
Super.  Ct.  (J.  dh  S.)  492. 

Parol  evidence  of  residence,  not 
admissible  to  aid  insufficient  statu 


tory  foreclosure.  Mowry  v.  San- 
bom,  7  JSTun,  880. 

Surety  may  show  parol  stipula- 
tion, as  consideration  of  his  s^ded 
obligation.  Morgan  v.  Smith,  7 
Hun,  244. 

Yarious  points  as  to  parol  evi- 
dence in  reference  to  an  assignment. 
Burtus  V.  Amory,  61  N.  F.  619. 

Contents  of  bill  of  lading,  how 
far  conclusive  evidence  of  agree- 
ment. Qermania  Fire  Ins.  Co.  v. 
Memphis,  dc  R.  R.  Co.,  7Hun^  238. 

Parol  to  explain  **port  risk"  in 
marine  policy.  Nelson  v.  Sun  Mut. 
Ins.  Co.,  40  Super.  Ct.  (/.  db  S.)  417. 

Declarations  that  release  was 
executed  on  parol  conditions  in- 
competent. YanBokkelen 9.  Tay- 
lor, 62  N.  r.  106;  rev'g  2  Htm, 
188;  S.  C,  4  Sup'm.  Ct.  (T.  <fe  C.) 
422. 

Proof  of  ignorance  of  contents 
of  receipt  by  receiptor,  incompe- 
tent. Drew  V.  Mayor,  &c.  of  N. 
Y.,  8  Bun,  448. 

Where  a  note  and  receipt  are 
embodied  in  one  paper,  the  re- 
ceipt is  open  to  explanation  by 
paroL  Smith  v.  Holland,  61  If. 
r.  636. 

In  purchaser's  action  for  money 
overpaid,  parol  evidence  of  ven- 
dor's representation,  admissible. 
Wilson  V.  Randall,  7  JJun,  15. 

11.  Admissions  and  dedarations. 

Admissions  of  ancestor  compe- 
tent against  his  heirs  to  establish  a 
parol  agreement  to  convey. 
Enapp  V.  Hungerford,  7  JJun, 
588. 

Maker's  representation  that  note 
was  business  paper.  Phillips  o. 
Hebberd,  61 JY.   T.  614. 
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Dying  declarations  of  suspi- 
cions. Poople  V.  Shaw,  63  If.  T. 
86;  affi'g  8  Hun^  272;  8.  C,  5 
Bufm,  CL  (T.  db  0.)  439. 

Declarations  of  the  person  on 
whose  life  the  policy  issued,  com- 
petent as  against  holder  of  policy. 
Swift  V,  Mass.  Mut.  life  Ins.  Ck>., 
68  JV:  r.  186;  rev'g  8  Hun,  651. 

Statements  of  ticket  agent  on 
selling  ticket,  admissible  against 
the  company.  Nelson  v.  Long  Is- 
land R.  R  Co.,  7  ffun,  140. 

Negotintions  for  compromise, 
though  without  denying  negli- 
gence charged,  not  admissible. 
Payne  v.  Forty-second  street,  &c. 
R.  R  Co.,  40  Super.  Ct.  {J.  db  S.) 
8. 

18.  Documentary  evidence. 

Comparison  of  handwriting. 
Glover  v.  Mayor,  &c.  of  K  Y.,  7 
J7un,  282. 

Handwriting  tested  by  writing 
during  examination ;  and  compari- 
son by  experts.  Roe  «.  Roe,  40 
Super.  Ct.  (J.  d  S.)  1. 

Deed  interpreted  by  reference 
to  contemporaneous  writings,  prior 
deeds  and  possession.  Putzel  v. 
Van  Brunt,  40  Super.  Ct.  (J.  it  S.) 
601. 

Effect  of  recital  in  deed,  as  to 
adjoining  titles.  Cleveland  o. 
Crawford,  7-ffw»,  616. 

Effect  and  requisites  of  certifi- 
cate of  notary  of  another  State. 
Lawson,«.  Pinckney,  40  Super.  Ct. 
(J.  <ft  S.)  187. 

Judgment-roll  in  foreclosure 
against  grantor,  evidence  against 
grantee,  although  not  notified 
of  the  action.  Comstock  v.  Dro- 
han,  8  ffun^  878. 


Void  tax-roll  not  helped  by 
testimony  of  assessor.  Dubois «. 
Webster,  7  JETim,  871. 

Recitals  in  bond  of  indemnity 
given  to  counsel,  privileged. 
Genet  v.  Eetcham,  62  K.  T.  626. 

Attesting  witnesses  not  required, 
to  instrument  produced  under  no- 
tice.    White  V.  Miller,  7  Em,  487. 

Certificate  of  superintendent  of 
buildings,  when  admissible. 
Heine  v.  Meyer,  61  K  T.  171. 

Admissibility  of  party^s  account 
of  facts  reported  to  him  by  work- 
men.   Payne  v.  Hodge,  7  Hun,  618. 

Old  equity  rule  as  to  plesdings, 
as  evidence,  obsolete.  Btilwellv. 
Carpenter,  62  if.  T.  639. 

Mode  of  proof  of  signature  to 
receipt  of  express  company.  Arm- 
strong «.  Fargo,  8  Sun,  175. 

Receipt  for  money,  when  eTi- 
dence  of  promise  to  pay  it  to  tii- 
other.  Howe  Machine  Co.  f. 
Pagan,  8  kun,  174. 

14.  Particular  facte  and  mm. 

Of  delivery  of  letter  by  plsdng 
in  letter  box.  Howard  v.  Daly,  61 
K  T.  862. 

Evidence  in  action  upon  onder- 
taking  on  appeaL  Hill  v.  Burke, 
62  N.  T.  111. 

Evidence  identifying  articles 
whether  laid  in  the  indictment  or 
not,  but  found  in  accused  possess- 
ion ;  evidence  of  broken  fasteoings 
in  burglary.  Foster  «.  People,  63 
N.  T.  619;  afii'g  8  Hun,  6. 

Evidence  to  show  carrier's  dels/ 
in  sending  forward  goods.  Ache- 
son  ©.  N.  Y.  Central  &  H.  R  B.  R 
Co.,  61  if.  T.  662. 

What  is  sufiicient  of  gross  negli- 
gence   of    carrier.       MagiuA  *> 
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Dinsmore,  40  Ehiper,  Ct,  (J,  d  8,) 
512. 

Consignee  not  allowed  to  prove 
adverse  claim  of  consignor's  ven- 
dor. Brown  «.  Combs,  63^  r.508. 

Evidence  upon  question  whether 
transactions  were  joint  or  separate. 
Quincey  «.  White,  63  2f.  T,  870; 
rev'g  5  Daly,  327. 

What  sufficient  to  show  assign- 
ment was  made  for  use  of  third 
person.  Clark  «.  Geery,  40  Super, 
Ct.  {J.  d  8.)  227. 

As  to  supposition  of  one  party  as 
to  whom  he  contracted  with. 
Denman  v.  Campbell,  7  JETun,  88. 

Bequisite  clearness  of  evidence  to 
set  aside  award.  Fudickar  v, 
Gnardian  Mut.  Life  Ins.  Co.,  62  JV. 
Y.  392 ;  affi'g  37  8uper,  Ct,  (J,  d 
A)  358;  45  JSRw.  iV.  462. 

Evidence  that  a  corporation  will 
not  prosecute.    Young  v,  Drake,  8 

HUily   61. 

Possession  of  stolen  property  as 
evidence  of  guilt.  Lindsay  t. 
People,  63  JV.  T.  143;  affi'g  5  Hun, 
104. 

In  action  for  conversion,  evi- 
dence of  wrong-doer's  conviction 
as  a  thief  admissible.  Pease  «. 
Smith,  61  JV.  T.  477 ;  affi'g  5  Lans, 
519. 

That  buyer,  in  consequence  of 
seller's  failure  to  deliver,  was  com 
pelled  to  purchase  more  expensive 
goods.    Robertson  v,  Schuman,  7 
iftm,  79. 

Letters  of  administration  as  evi- 
dence of  death.  Roderigas  v.  East 
Itiver  Savings  Institution,  63  N, 
r,  460;  rev'g  48  Saw,  Pr.  166. 

What  necessary  to  support  title 
under  internal  revenue  tax  deed. 
Brown  v,  Goodwin,  Ante,  453. 


What  evidence  of  employment 
by  board  of  officers,  sufficient. 
Wool  V,  Hubbell,  7  Hun,  474. 

Evidence  on  issue  of  employ- 
ment; proof  of  inconsistent  con- 
duct. Miller  v,  Irish,  63  JV.  T. 
652;  affi'g  3  Hun,  352:  S.  C,  5 
Sup'tn.  Ct.  {T.  d  C)  707. 

In  action  for  discharging  from 
employment,  evidence  of  past  pro- 
fits admissible  to  show  probable 
profits.  Alfaro  v,  Davidson,  40 
Super.  Ot.  (J.  d  8.)  87. 

On      indictment    for    forg^g, 

payment  of  forged  note  immate- 

riaL      Brown  v.  People,   8  Hun^ 

562. 
Transfer.       Fraudulent    as    to 

creditors — ^wbat  admissible  to  dis- 
prove. Stacy  V,  Deshaw,  7  Htm, 
449. 

Value  of  the  assigned  property 
competent  on  the  question  of 
fraud  in  its  conveyance.     lb. 

Belief  of  debtor  that  his  debt 
was  paid  at  the  time  of  his  making 
conveyance,  admissible  on  question 
of  fraud.    lb. 

Evidence  of  previous  promise 
to  convey,  admissible  on  good 
faith  of  alleged  fraudulent  convey- 
ance. Norton  v.  Maliory,  63  N. 
T.  434;  affi'g  1  Hun,  499;  S.  C,  3 
Sup'm.  Ct.  (T.  d  C)  640. 

Want  of  consideration  not 
primd  faeie  evidence  of  fraud. 
Holden  v.  Bumham,  63  If.   T,  74. 

Evidence  of  motive,  hostility  to 
companion  of  deceased,  measure- 
ment of  foot-prints,  voluntary 
confessions,  &c.,  in  case  of  homi- 
cide. Murphy  v.  People,  63  JV.  T. 
590;  affi'g  4  Hun,  102;  6  Sup'm. 
Ct.  (T.  d  C)  369. 

Necessary    e^ddence  to  charge 
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married  woman  as  maker  of  note  J 
Second  Kat.  Bank  of  Watkins  «. 
Killer,  68  N.  F.  680;  affi'g  2 
Sup'm.  Ct  (T.  dk  C.)  104. 

What  is  competent  as  evidence 
of  identity  of  the  person,  and  as 
corroborative  of  an  accomplice. 
Lindsay  e.  People,  63  K  T.  143; 
affi'g  5  Hun,  104. 

Necessary  proof  in  action  on 
guaranty.  Barnes  v,  Barrow,  61 
if.  T.  89. 

Evidence  of  value  not  necessary 
in  action  on  valued  policy.  Sturm 
e.  Atlantic  Mut.  Ins.  Company, 
68  y.  T.  77 ;  affi'g  88  Super.  Ot. 
(J.  dk  5.)  281. 

Evidence  of  want  of  probable 
cause  in  moL  pros.  Fagan  e. 
Ejiox,  Ante,  246;  Thompson  e. 
Lumley,  Id.  254. 

Of  instigation  of  prosecution. 
Thompson  e.  Lumley,  Ante,  254. 

Evidence  of  malice.    Ih. 

What  language  just  before  colli- 
sion, is  evidence  of  malice.  Cohen 
0.  Dry  Dock,  &c.  R.  R  Co.,  40 
Super.  Ct.  {J.  A  8.)  868. 

Evidence  of  marriage.  Davis  v. 
Davis,  Ante,  140. 

That  concubinage  has  been 
changed  into  matrimony.  Foster 
0.  Hawley,  SiTim,  68. 

Evidence  in  action  for  balance 
of  purchase  money  in  deed. 
Vemol  c.  Vemol,  63  N.  T.  45. 

To  show  negligence  of  horse- 
car  servant  in  injury  of  boy  alight- 
ing, must  be  clear.  Payne  e. 
Forty-second  St.,  &c.  R.  R.  Co., 
40  Super.  Ct.  (J.  dk  8.)  8. 

Omission  of  railroad  company  to 
maintain  flag-men  at  crossing. 
McGrath  f>.  N.  Y.  Central  &  H.  R. 
R.  Co.,  63  N.  T.  522. 


Absence  of  contributory  negli- 
gence inferred  from  ciitmn- 
stances;  presumption  of  care  for 
self-preservaticm.  Horrisoo  «.  N. 
T.  Central  &  H.  R.  R.  Co.,  63  J. 
r.  648;  affi'g4JS!iM,  424. 

Foot-passenger's  failure  to  ob- 
serve lumber  projecting  from  cut 
not  necessarily  contribatory  negli- 
gence. %eehy  e.  Burger,  68  S. 
Y.  558. 

Evidence  of  negligence  on  the 
part  of  savings  bank  in  paying 
forged  order.  Appleby  v.  £ne 
Co.  Savings  Bank,  62  N.  T.  12. 

What  is  suflScieot  evidence  of 
agent's  negligence  in  not  making 
purchase.  Heinemann  «.  Heard, 
62  JV.  r.  448;  rev'g  2  Em,  834; 
S.  C,  4  Sup'm.  Ct.  {T.  A  a)666. 

Cross-examination  of  captain  or 
pilot  (in  action  for  collision),  *> 
to  other  accidents.  Mailler  *. 
Express  Propeller  Co.,  61  S,  T' 
812. 

Process,  when  provable  as  pW" 
tection  to  officer.  Clearwater  •• 
Brill,  68  If.  r.  627;  rev»g4M 
728. 

In  absence  of  affirmative  pi<x^' 
to  the  contrary,  all  of  several  offi- 
cers are  presumed  to  have  had  no- 
tice of  meeting  held  by  majoiity. 
Astor  V.  Mayor,  Ac.  of  N.  Yj  *^ 
If.  r.  567. 

What  is  evidence  of  app<»**" 
ment  of  court  servant;  and  of 
excess  of  legal  number.  Brennan 
V.  Mayor,  Ac  of  N.  Y.,  62iir.  T- 
365;  rev'g-47  Bow.  iV.  17a 

Effect  of  affidavit  as  to  contri- 
bution to  limited  partnership* 
Van  Ingen  v.  Whitman,  63  If-  ^• 
513. 

Pecuniary  ^  aoility  of  indorser, 
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and  need  of  holder,  not  evidence 
of  payment.  Alexander  «.  Bat- 
cher, 7  Hur^  439. 

Mode  of  proving  justice^s  judg- 
ment, and  payment  of  fee  for 
return.  Whitman  9.  Seaman,  61 
N.  T.  683. 

What  sufficient  evidence  of  au- 
thority from  appearance  of  clerk 
behind  desk.  Leslie  9.  Knicker- 
bocker Life  Ins.  Co.,  63  N.  F.  27; 
affi'g  2  Hun,  616,  8.  C,  5  Sup'm, 

at.  (r.  (£  c.)  108. 

Admissibility  of,  as  to  character 
of  complainant  in  prosecution  for 
npe.  Brennan  v.  People,  7  Hun, 
171. 

Of  dedication  of  land.  Cook  «. 
Harris,  61  if.  T.  448. 

What  necessary  to  establish 
adverse  possession  by  actual 
occupancy,  &c.  Cleveland  «. 
Crawford,  7  Hun,  616. 

Sufficiency  of  evidence  of  bro- 
ker's actually  effecting  sale. 
Joume^y  «.  Tallman,  40  Super.  Ct, 
(/.  di  S.)  488. 

Requisite  evidence  of  purchase 
of  goods  by  municipal  corporation. 
McCloskey  v.  City  of  Albany,  7 
H^n,  472. 

Admissibility  of  evidence  to 
show  that  sale  charged  to  A,  was 
really  on  credit  of  B.  Faulks  9, 
Kamp,  40  Super.  Ct.  (J.  d:  S.)  70. 

Evidence  of  character  of  vessel  of 
United  States.  Best  v.  Staple,  61 
N.  T.  71. 

Proof  of  repetition  of  slander  to 
show  malice.  Distin  v.  Bose,  7 
Hun,  88. 

Payment  of  taxes  and  survey, 
&c.,  not  evidence  of  possession. 
Thompson  v.  Burhans,  61  ilT.  T. 
62 ;  rev'g  61  Barb.  260. 


Rules  as  to  proof  of  usage. 
Miller  v.  Ins.  Co.  of  North  Amer- 
ica, Ante^  470. 

Offer  to  prove  that  act  is  cus- 
tomary, not  sufficient  offer  of  proof 
of  usage  of  trade.  Robinson  v. 
Chittenden,  7  Hun,  133. 

On  issue  of  right  to  use  railroad 
ticket  after  limited  time  passed, 
use  of  other  similar  ones  not 
competent.  Hill  v.  Syracuse,  B. 
&  N.  Y.  R.  R.  Co.,  63  N.  T.  101. 

Of  over-valuation  of  property 
taken  by  manufacturing  company 
for  stock  issued.  Boynton  «. 
Andrews,  68  N.  T.  08. 

Bill  of  parcels,  when  evidence  of 
warranty.  White  v.  Miller,  7 
Hun,  427. 

In  action  for  false  warranty,  the 
fact  that  money  was  paid  by  plain- 
tiff's agent,  who  had  not  been  re- 
imbursed, not  material.  Indian- 
apolis, Peru  &  Chicago  Railway 
Co.  «.  Tyng,  68  N.  T.  658 ;  affi'g  2 
Hun,  311;  8.  C,  4  Sup'm.  Ct.  (T. 
dk  O.)  524. 

When  admissible  to  prove  a 
breach  of  warranty,  for  the  pur- 
pose of  a  recoupment  of  damages ; 
but  not  for  a  rescission.  Nichols 
V.  Townsend,  7  Hun,  875. 

Inadmissibility  of  evidence  to 
show  breach  of  parol  warranty  of 
article  named  in  promissory  note 
as  consideration  thereof.  Mabie 
V.  Johnson,  8  Hun,  800. 

In  action  on  implied  warranty  of 
bond,  evidence  that  plaintiff  relied 
on  obligor's  responsibility,  com- 
petent. Ross  «.  Terry,  63  JV".  T. 
618. 

What  proves  undue  influence  in 
will.  McLoughlin  «.  McDevitt, 
63  N.  T.  218. 


522 


ANALYTICAL    INDEX    TO    THE 


FACTOR. 

In  what  cases  the  factor's  act 
applies.  First  Kat.  Bank  of  To- 
ledo e.  Shaw,  61  If.  T.  283. 

FALSE  IMPRISONMENT. 

Action  for  unlawful  imprison- 
ment against  judge,  when  not 
maintainable,  although  sentence 
unauthorized.  Lange  v.  Bene- 
dict, 8  Hun,  862. 

Liability  for  arrest,  upon  pro- 
cess issued  by  justice  having  no 
jurisdiction.    Hallock  «.  Dominy, 

7  Hun,  52. 

FEES. 

Fees  of  officers  in  criminal  pro- 
ceedings.    People  V.  Supenisors, 

8  Hun^  275. 

FINAL  JUDGMENT* 

'* Final  judgment,"  what  is. 
Matter  of  Donohue,  Ante,  1 ;  Mat- 
ter of  Miller,  Id,  4. 

FIRE  ESCAPE. 

Liability  of  owner,  for  accident 
on.    McAlpin  v.  Powell,  Ante,  427. 

FORECLOSURE. 

Effect  of  deed  subject  to  the 
mortgage.  Collins  v.  Rowe,  Ante, 
97. 

Effect  of  mortgage  made  by 
purchaser  before  receiving  deed. 
Judd  o.  Seekins,  62  If.  T.  266; 
affi'g  8  Bup'm.  Ct.  (T.  d  C.)  266. 

Effect  of  omitting  party  holding 
unindexed  conveyance.  Mut.  Life 
Ins.  Co.  e.  Dake,  Ante,  881. 

Limited  authority  of  attorney  in 
foreclosure.  Heyman  v.  Beringer, 
Ante,  815. 

Foreclosure  of  note  pledging 
separate  estate.  Mears  «.  Kear- 
ney, Ante,  808. 


Litigation  between  defendant! 
in  foreclosure.  Newman  o.  Dick- 
son, Ante,  807. 

Distinction  between  action  for 
sale  and  for  strict  foreclosore. 
Equitable  life  Ins.  Society  f .  8t^ 
vens,  68  N.  T.  341. 

Requisite  proof  of  affidavits, 
and  of  mailing  of  notice  in  Btatate 
foreclosure.  Mowry  t,  Sanborn^ 
7  Hun,  880. 

Advertisement  of  adjonrninent 
of,  not  essentiaL    Steams  v.  Welsh, 

7  Hun,  676. 

Effect  of  defendant  in  foreclo- 
sure, serring  undertaking  to  sta; 
proceedings  on  appeal  after  pnbli 
cation  of  notice  of  sale.  Ward «. 
James,  8  Hun,  526. 

Right  to  surplus  moneys  on 
foreclosure  after  death.  Danniog 
0.  Ocean  Nat.  Bank,  61  K.  T. 
407:  tM'gQLan$.  296. 

FOREIGN  CORPORiLTIONa 

Actions  against  foreign  corpor 
ations,  how  commenced.  Griib^ 
V.  Queen  Ins.  Co.,  68  N.  T.  U^ 

FORFEITURE. 

Relief  by  forfeiture  in  ^ 
action,  ibstead  of  supplementu 
pleading.  Giles  t.  Austin,  63  iv* 
r.  486;  affi'g  88  Super.  CL  (/•  * 
5.)  215. 

FORGERY. 

Effect  on  indictment  for  for- 
gery, of  prisoner's  belief  in  ^ 
authority  to  sign  paper.  ParDiel«* 
V.  People,  8  Hun,  628. 

When  signing  name  of  fictitio© 
person  constitutes,  and  is  pani»^- 
able  as  forgery.    Brown  v.  ?^V^^ 

8  Hun,  562. 
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FORMER  ADJUDICATION. 

Fonner  adjudication  admissible 
as  evidence  though  not  pleaded; 
how  impeached.  Krekeler  v, 
Mtter,  62  K  T.  872. 

Judgment  against  administra- 
tor, how  far  conclusive  in  action  to 
set  aside  decedent's  fraudulent 
conveyance.  Kent  v.  Kent,  62  If, 
T.  560;  rev'g  8  8up'm.  Ct.  {T.  dk 
C7.)  680;  mem.  8.  C,  1  Hun,  529. 

Although  the  subject  matter  of 
the  two  actions  be  different,  the 
identity  of  the  question  litigated 
may  be  shown  by  referring  to  the 
case  containing  the  evidence 
attached  to  and  forming  part  of 
the  judgment  roll.  Wlntennute 
«.  Cooke,  7  j5un,  476. 

To  show  nature  of  item  deducted 
by  stipulation,  opinion  of  appel- 
late court  requiring  deduction  ad- 
missible. Eerby  v.  Daly,  68  N. 
71  659. 

Opinion  cannot  enlarge  effeot 
of  judgment.  Union  Nat.  Bank, 
68  K  r.  617. 

Perjury  in  former  suit  not 
ground  for  bringing  another 
action,  to  retry  same  issues.  Ross 
V.  Wood,  8  Him,  185. 

Judgment  in  creditor's  suit  not 
bar  to  action  on  grantee's  promise 
to  pay  debt  of  debtor.  Fischer  t, 
Hope  Mut.  Life  Ins.  Co.  of  N.  Y., 
40  Super,   Ct.  (J,  d  8,)  291. 

Judgment  in  summary  proceed- 
ings, when  on  estoppel  against 
action  for  rent.  Boiler  v.  Mayor, 
Ac.  of  N.  Y.,  40  Super.  Ct.  {J.  d 
8.)  623. 

Foreign  judgment  does  not  con- 
trol administration  here.  Rice  v, 
Harbeson,  63  If.  T.  493;  affi'g  2 
Sup'm.  Ct.  [T.  d  C.)  4. 


FORMS. 

Form  of  complaint  for  mat.  pros, 
Moulton  0.  Beecher,  Ante,  198. 

Form  of  affidavit  for  examina- 
tion before  trial  or  perpetuation 
of  testimony.  Glenney  «.  Sted- 
well.  Ante,  827.  Martin  v.  Hicks, 
Ante,  841.  Tilton  v.  U.  S.  Life 
Ins.  Co.,  Ante,  848. 

Form  of  subpoona  duces  tecum. 
Smith  V.  Macdonald,  Ante,  850. 

FRAUD. 

Fraud  in  making  instrument 
inter-partes  for  the  purpose  of 
influencing  conduct  of  another. 
Barker  v.  Hoff,  7  Hun,  284.  Com* 
pare  60  N.  T,  894 ;  68  Barb,  168. 

Constructive  fraud  by  silence  as 
to  value  of  goods  delivered  to 
carrier.  Magnin  v.  Dinsmorc,  62 
If.  r.  85;  rev'g  88  Super.  Ct.  (J,  d 
8.)  248. 

Fraud  in  concealment  of  bank- 
rupt condition.  Roebling  v.  Dun- 
can, 8  Hun,  502. 

In  purchase  of  goods  by  insol- 
vent.    Fish  t.  Payne,  7  Hun,  586. 

Liability  for  representations 
made  to  the  agent  of  one  firm, 
when  acted  upon  by  another  firm, 
by  whom  such  agent  was  after- 
wards employed.  Hill  v.  Carley, 
8  Hun,  686. 

Fraud  in  conveying  estate  be- 
fore marriage.  Youngs  v.  Carter, 
Ante,  136  n. 

FRAUDULENT  CONVEYANCE. 

Fraudulent  conveyance  before 
marriage.  Youngs  v.  Carter,  Ante, 
136  n. 

Conveyance  by  a  husband  to  a 
wife,  though  without  a  considera- 
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tion,  not  prima  facie  fraudulent. 
Holden  e.  Bumham,  63  N.  T.  74. 

Deed  made  pursuant  to  promise, 
with  intent  to  evade  anticipated 
judgment.  Norton  «.  Mallory,  63 
JIT.  r.  484;  affi^g  1  Hun,  490;  S. 
C,  3  8afm,  Ot,  (T.  d  O.)  640. 

In  what  case  conveyance  to 
grantor^s  creditor  is  fraudulent 
against  other  creditors.  Archer  v. 
O'Brien,  7  Hun,  146. 

Transfer  by  insolvent  debtor  in 
payment  of  claim  of  one  creditor, 
not  void  or  fraudulent  as  to  other 
Qreditors.    Hale  «.  Stewart,  7  JEfim, 

m. 

Fraudulent  conveyance  pending 
action  for  tort.  Equitable  claim 
by  fraudulent  grantee  for  money 
advanced.  Ford  v.  Johnston,  7 
Euny  668. 

Fraudulent  conveyance;  rights 
of  heirs  of  grantee;  subrogation. 
Ck>le  V.  Malcolm,  7  Httn,  81. 

Buyer  must  be  shown  to  have 
participated  in  intent  as  well  as  to 
have  known  of  intent  to  defraud. 
Dudley  o.  Danforth,  61  N.  T.  626. 

Law  of  place,  goveAiing.  Whit- 
man «.  CfOnner,  40  8aper,  Ct.  {J. 
d  3.)  889. 

FREEHOLDER. 

Who  is  a  freeholder.  People  «. 
Scott,  8  Hun,  666. 

GAS-LIGHT  COMPANY. 

A  private  corporation.  N.  Y. 
Central  &  H.  R  R  R.  Co.  v.  Me- 
tropoliUn  Gas-light  Co.,  68  Jf.  F. 
.826;  affi'g6  Hun,  80L 

Gas-light  company  has  no  right 
to  lay  pipes  in  highway  without 
consent  or  compensation.  Bloom- 
field  Gas-light  Co.  v.  Calkins,  62  N,  | 


r.  886;  affi'g  1  Si^'m.  Ct.  {T.  i 
(7.)  549. 

GUARANTY. 

Strict  construction  of  obligatioi^ 
Bams  V.  Barrow,  61  ^.  f.  39. 

Recovery  not  reduced  by  iosa- 
ranee.  Kingsbury  «.  Westfall,  61 
K  T.  856. 

Construction  and  effect  of  goar- 
anty  against  loss  on  stock;  conin- 
sipn  of  purchases.  Strong  9. 
Lyon,  68  2f.  T.  173. 

On  a  guaranty  of  jmuor  mort- 
gage, conditioned  on  foreclo«ure 
on  default,  foreclosure  after  fore- 
closure of  prior  mortgage  unneo- 
essary.  Peck  «.  Cohep,  40  ^^* 
Ot.  {J.  d  8,)  142. 

Surety  on  a  lease  a  contmoing 
guarantee.  Decker  v.  Gaylord,  8 
Hun,  110. 

Contracts  between.  Gre^  *• 
Gfeen,  7  Hun,  493. 

GUARDIAN  AND  WABD. 
Infant  alone  can  disallow  goA^- 
dian's  act  in  excess  of  authonty. 
Burdick  v.  Jackson,  7  Bvfh  ^^ 

HABEAS  CORPUS. 

For  children.  Matter  of  Dona- 
hue, Ante,  1. 

HIGHWAYS. 

Construction  of  atatute,  1 R-  S« 
574,  I  57,  prohibiting  taking  p»rt 
of  garden  for.  People  c  Bor^^ 
8  Hun,  857. 

Decision  as  to  necessity  of  l»y- 
ing  out  highway:  power  to  rcqaire 
applicant  to  give  bond.  Bun*- 
Silvemail,  7  Hun,  88. 

EfEect  of  recital  in  order.  ^ 
pie  ez  rd,  Willis  «.  Smith,  7  Buh 
17. 
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Power  of  referees  on  appeal: 
obstructions  erected  after  decision. 
People  ex  rd.  Hubbard  v.  Harris, 
68  N.  T,  891. 

Four  years'  postponement  of 
new  application  does  not  apply 
to  refusal  to  lay  out,  &c. ;  certifi- 
cate of  freeholders,  when  neces- 
sary: distinction  between  altera- 
tion and  laying  out  new.  People 
ex  rd.  Bowen  «.  Jones,  68  N,  T. 
306;  rev'g2  8up'm.  Ct.  {T.  A  C) 
S60,  on  the  first  point. 

Certificate  of  jury  as  to  encroach- 
ment. Briggs  9.  Doughty,  7  Eim, 
82. 

Power  and  duty  of  commission- 
ers to  remove  obstruction.  Cook 
V.  Harris,  61  N.  T,  448. 

Highways  obstructed  by  snow 
or  railroad  snow-plow.  Prime  v, 
Twenty-thiid  Bt.  R  R.  Co.,  Ante, 
63. 

HUSBAND  AND  WIPE. 

Deeds  between  husband  and 
wife.  Townshend  v.  Townshend, 
Ante,  81. 

When  coverture  no  defense  to 
covenant  in  deed  to  pay  mortgage. 
Yrooman  «.  Turner,  8  Hun,  78. 

Invalidity  of  contract  between, 
for  condonation  of  husband^s 
adultery  upon  his  promise  to  pay 
her  money.  Van  Orden  «.  Van 
Orden,  8  Htm,  815. 

Effect  of  partnership  under 
secret  trust  for  husband.  Bitter 
9.  Rathman,  61  iV.  F.  512. 

Assignment  by  wife  of  insurance 
on  life  of  husband  for  her  benefit, 
through  coercion.  Barry  «.  Brune, 
8  Hun,  895. 

Note  taken  by  husband  in  the 


his  property  held  in  her  name, 
held  to  belong  to  husband.  Dunn 
f>.  Hombeck,  7  Hun,  629. 

Title  to  property  purchased  with 
wife's  money  when  claimed  by 
husband's  creditors.  Ford  v. 
Johnston,  7  Hun,  563. 

Title  to  commingled  furniture. 
Pitch  «.  Rathbun,  61  JV*.  F. 
579. 

When  husband  may  recover  for 
wife's  lost  baggage.  Harris  v. 
Del.  Lack.  &  W.  R.  R.  Co.,  61  N. 
r.  656. 

Wife,  when  liable  for  work  on 
her  premises  under  contract  with 
husband.  Jones  v.  Walker,  68  K 
r.  612. 

It  seems,  that  married  woman 
is  liable  as  a  lessee,  for  she  may 
be  deemed  to  take  the  lease  as  a 
separate  estate.  Westervelt  o. 
Ackley,  62  K  T.  605;  affi'g  9 
Hun,  258;  8.  C,  4  Sup'm,  Ct  {T 
db  C.)444. 

Note  by  married  woman  charg 
ing  separate  estate,  valid.  Wag- 
goner  v.  Millington,  8  Hun,  142. 

Contract  of  married  woman 
carrying  on  business  in  her  own 
name,  for  rc-payment  of  borrowed 
money,  presumed  to  be  for  benefit 
of  separate  estate.  Nash  v.  Mitch- 
ell, 8  Hun,  471. 

Mode  of  enforcing  charge  on 
separate  estate.  Andrews  v.  Moni- 
laws,  8  Hun,  65. 

When  husband  entitled  to  cur- 
tesy subject  to  debts  of  wife. 
Arrowsmith  «.  Arrowsmith,  8  Hun, 
606. 

Liability  of  married  woman  as 
surety  on  bond.  Gosman  v.  Cru- 
ger,  7  Hun^  60. 


name  of  wife  on  a  conveyance  of  I    Married  woman  bound  by  judg- 
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ment  suffered  by  her  attorney. 
Palen  o.  SUrr,  7  iTtm,  422. 

Separate  estate  of  married  wo- 
man, when  chargeable  ior  debt  of 
agent,  under  married  woman's  act. 
Covert «.  Hughes,  8  Bun,  805. 

Note  of  married  woman  pledg- 
ing separate  estate,  foreclosed. 
Hears  v.  Kearney,  Antey  808. 

HOMICIDE. 

Intentional  killing  in  the  act  of 
adultery,  is  murder.  Shufflin  e. 
People,  62  K  Y.  239 ;  affi'g  4  Hun, 
16;  B.  C,  6  8ufm,  CL  {T.  A  C.) 
215. 

INDICTMEiST. 

Sufficiency  of  allegations  in,  as 
to  prior  marriage.  Sauser  «.  Peo- 
ple, 8  Run,  802. 

Allegation  of.  ownership  in 
arson;  several  offenses.  Wood- 
ford «.  People,  62  2f.  Y,  117; 
affi'g  5  Bup'm.  Ct.  {T.  dk  C)  539; 
8.  C,  8  Hun,  310. 

Sufficiency  of  averments  in  in- 
dictment for  gambling.  Pickett 
V.  People,  8  Hun,  83. 

Effect  of  noL  pro$.  at  various 
stages.  Houlton  «.  Beecher,  Ante, 
198. 

INFANTS. 

Incapable  of  election  between 
conflicting  rights.  Chipman  «. 
Montgomery,  63  JVl  Y.  221;  affi'g 
4  Hun,  739. 

Right  of  infants  to  avoid  con- 
tracts; and  acquiesence.  Qreen  «. 
Qreen,  7  Hun,  492. 

Liability  of,  for  fraudulent  repre- 
sentations.   Heath  «.  Mahoney,  7 

Hun,  100. 

♦ 

Special  guardian  appointed  to 
sell  infantas  real  estate,  of  which 


he  owned  tax  title,  cannot  sell  his 
incumbrance  on  the  estate.  Spel- 
man  «.  Terry,  8  JBkn,  205. 

Effect  of  judgment  obtained 
against,  by  neglect  of  guardian 
ad  Utem  to  plead  infancy.  Phil- 
lips V.  Dusenberry,  8  Bm,  SiS. 

INJUNCTION. 

Mandatory  allowed.  Piime  f. 
Twenty-third  street  R.  R  Co., 
AiUe,  68. 

Injunction  against  proceeding 
to  trial,  does  not  take  away  joria- 
diction.  Piatt  v.  Woodruff,  61 
N.  Y,  878. 

Injunction  to  stay  creation  of 
municipal  debt.  Holbnit  f. 
Banks,  AnU,  157. 

Against  nuisance  on  adjoining 
land.  Campbell  9.  Seaman,  63 
N.  Y,  568;  affi'g  2  Su^f'fi^  Ci-  C^- 
ds  C.)  231. 

Violation  of,  as  to  ferry.  May- 
or, &c.  of  N.  Y.  «.  N.  Y.  &S.L 
Perry  Co.,  40  Super.  CL  (/•  *^) 
800. 

When  not  allowed  to  stay  ion- 
closure.  Bloomingdaie  «•  ^ 
nard,  7  Hun,  459. 

When  cannot  issue  against  ^• 
rogate.  People  ex  rd.  WrigW»- 
Coffin,  7  Hun,  608. 

When  allowed  to  prevent  ties- 
pass  by  officer.  Tribune  ^i^^ 
tion  e.  Sun,  &c.  AasociatioOi  ^ 
Hun,  175. 

What  allowable  as  dam»g^ 
caused  by :  bad  management  of  ^ 
ceiver;  injury  to  business;  ctjon- 
selfees.  Hotchkiss  «.  ^  ^ 
Hun,  46. 

Of  foreign  court,  when  enforce* 
ment  thereof  enjoined.  BtfiT** 
Brune,  8  JJun,  895. 
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INN-KEEPER. 

liability  of,  for  stallion.  Mowers 
V.  Pethers,  61  N.  F,  84;  rev'g  6 
LoM,  112. 

:    IMPRISONMENT. 

What  must  be  shown  to  prevent 
discharge  of  debtor  from  under  2 
B.  8.  81.  Matter  of  Brady,  8 
JJun,  487. 

INQUEST, 

In  equitable  actions,  inquest  not 
to  be  taken  for  want  of  affidavit 
of  merits.  Devlin  «.  Shannon,  8 
JStm,  531. 

INSANE  PERSONS. 

Effect  of  inquisition  of  lunacy. 
Banker  9.  Banker,  63  N.  T.  409; 
affi'g  4  Bim,  259. 

Inquisition  prima  fads  evidence 
of  insanity.  Hicks  v,  Marshall,  8 
JEfwij  827. 

INSOLVENCY. 

Void  proceedings  make  assign- 
ment void.  Rockwell  v,  Mc- 
Govern,  40  Buper.  Ot.  (J,  d  8.) 
118. 

INSURANCE. 

Contract  of  insurance.  Fischer 
V.  Hope  Mut.  Life  Ins.  Co.  of  N. 
Y.,  40  8uper.  Ct,  (J.  dt  8.)  291. 

Insurable  interest  and  right  of 
action  on  policy  on  account  of 
whom  it  may  concern.  Sturm  v. 
Atlantic  Mut.  Ins.  Co.,  63  JV.  T, 
77;  affi'g  38  5uptfr.  Ot.  (J.  cfc5.)281. 

Legal  or  equitable  title  not 
essential  to  constitute  insurable 
interest.  Rohrbach  v.  Germania 
Fire  Ins.  Co.,  62  JV.  T.  47;  rev'gl 
8up'm.Ct.  {T,d  0.)  889. 


What  is  misrepresentation  as  to 
ownership.  Rohback  v,  ^tna 
Ins.  Co.,  62  N,  T.  613;  affi'g  it 
seem,  1  8up'm.  Ct,  (T.  d  C.)  339. 

Evidence  of  consent  by  com- 
pany: ratification  by  apparent 
officer.  Buchanan  v.  Exchange 
Fire  Ins.  Co.,  61  If.  T.  26. 

General  rules  of  construing 
policy.  Foot  «.  ^tna  life  Ins. 
Co.,  61  If.  r.  571 ;  rev'g  4  Daly, 
2a5. 

What  statements  in  application 
are  warranties.  Cushman  v,  U.  S. 
life  Ins.  Co.,  63  JT.  T.  404;  rev'g 
4  Hun,  783. 

Truth  of  representation,  not 
knowledge  of  fact  represented, 
essential  to  a  warranty.  Merwin 
9.  Star  Fire  Ins.  Co.,  7  Bun,  659. 

Short  limitation  in  usual  policy 
applies  even  to  agreements  to  in- 
sure. De  Grove  v.  Metropolitan 
Ins.  Co.,  61  N:  T,  594. 

Action  on  adjustment  of  loss  not 
barred  by  short  limitation  in  pol- 
icy: breach  of  warranty  without 
fraud  not  a  defense.  Smith  9. 
Glens  Falls  Ins.  Co.,  62  K  T.  85. 

Failure  to  return  premium  not 
ratification  of  policy.  Buchanan 
0.  Westchester  Co.  Mut.  Ins.  Co., 
61  JT.   r.  611. 

Assignment  of  policy  without 
consent.  Marcus  v,  St.  Louis 
Mut.  life  Ins.  Co.,  7  Sun,  5. 

Asking,  by  mail,  consent  to 
transfer.  A  loss  intervening.  Bu- 
chanan V.  Westchester  Co.  Mutual 
Ins  Co.,  61  N.  r.  611. 

Waiver  of  prepayment  of  pre- 
mium; effect  of  non-payment. 
Washoe  Tool  Man.  Co.  «.  Hiber- 
nia  Fire  Ins.  Co.,  7  Hun,  74. 

Effect  of  delivery  of  policy  on 
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credit,  after  loss ;  effect  of  surren- 
der of  policy  without  return  to 
company.  •  Train  «.  Holland  Pur- 
chase Ins.  Co.,  62  if.  T.  598;  rev'g 
1  5tm,  527;  8.  C,  8  Bwp^m,  CU  {T, 
ift  a)  777. 

Right  of  mortgagee  on  policy 
issued  in  name  of  owner;  loss 
payable  to  mortgagee.  Merwin  «. 
8tar  Fire  Ins.  Co.,  7  JE?tm,  659. 

What  covered  by  polifcy  payable 
to  the  mortgagee  of  chattels,  issued 
after  the  mortgagee's  title  had  be- 
come absolute  at  law.  Smith  «. 
Exchange  Fire  Ins.  Co.,  '40  Super. 
Ct,  (J,  ds  5.)  492. 

Effect  of  adjustment  of  loss, 
and  action  thereon  instead  of  on 
the  policy.  Smith  «.  Olens  Falls 
Ins.  Co.,  62  N,    T.  85. 

Knowledge  of  agent,  when  ma- 
terial against  company.  Rohr- 
back  «.  Oermania  Fire  Ins.  Co., 
62  K  r.  47 ;  rev'g  1  Sup'm.  Ct. 
{T.  A  O.)  839. 

Limitations  of  apparent  author- 


ity of  agent  of  company;  agree- Co.,  63i!r.  F.  108;  rev'gSSifi^' 


ment  to  insure.  De  Orove  v. 
Metropolitan  Ins.  Co.,  61  2f.  T. 
594. 

Authority  of  agent  to  extend 
time;  admissions  after  fact  not 
competent.  Estoppel  by  agent's 
representation  of  fact.  Dean  «. 
^tna  Life  Ins.  Co.,  62 if.  T.  642; 
rev'g  2  Hun,  858;  S.  0.,  4  Sup^m. 
Ct.  (T.  d  C.)  497. 

Appointment  of  agent  to  re- 
ceive service  of  process.  Qibbs  «. 
Queen  Ins.  Co.,  68  Jf.  T.  114. 

Agent's  compensation.  Miller  v. 
Ins.  Co.  of  North  America,  Antej 
470. 

What  is  sufficient  interest  in 
property,   to    insure    in    agent's 


name.     Kline  v.  Queen  Ins.  Co., 
7  Hun,  267. 
Waiver  of  conditions  by  agent, 

as  to  use  of  gasoline;  waiver  by 
parol,  though  policy  provides  for 
indorsement  thereof :  definition  of 
*^  contiguous."  Arkell  c.  Com- 
merce Ins.  Co.,  7  Hun,  455. 

Forfeiture  cannot  be  enforced  hf 
person  who  induced  it.  Leslie  f. 
Knickerbocker  Life  Ins.  Co.,  63 
y.  T.  27;  affi'g3i?iii»,616;  8.C., 
5  Sup'm.  Ct.  {T.di  C.)  198. 

Over-valuation  and  its  effect; 
negligence  of  master.  Stann  t. 
Atlantic  Mutual  Ins.  Co.,  63  iV:  ^• 
77 ;  affi'g  88  Super,  Ct.  (/.  ^  ^) 
281. 

Clause  as  to  prevention  or  de- 
tention by  ice  or  difficulties  of 
navigation.  Brown  «.  8t  Nicbo- 
las  Ins.  Co.,  61  N.  Y.  88S;  ai'g 
84  Super.  Ct.  (J.  df  S.)  231. 

Clause  requiring  certified  cop»* 
of  lost  bills  and  invoices. 
O'Brien  «.  Commercial  Fire  hi- 


Ct.  {J.  A  S.)  517. 
.   Duty  to    communicate  int«^* 
gence  by    quickest    usual  route. 
Snow  V.  Mercantile  Mut  Ins.  Co., 
61  N.  T.  160. 

"Port  risk."  Kelson  f.  8""* 
Mut.  Ins.  Co.,  40  Super.  Ot  (J-  ^ 
5.)  417. 

What  constitutes  reprefle»t»- 
tion  of  ownership.  Rohrbsck  •• 
Germania  Fire  Ins.  Co.,  63  ^'  ^' 
47;  rev'g  1  Sup'm.  Ct.  (T.  ^  W 
889. 

Construction  of  clauses  as  ^ 
combustible  oils:    as  to  lea^  ^^^ 
assign :  meaning  of  "  machinery- 
Buchanan  V.  Exchange  Fire  ^ 
Co.,  61  If.  T.  26. 


i 


NEW    YORK    STATE    REPORTS. 


529 


Effect  of  clause  against  change 
of  title.  Perry  v,  Lorillard  Fire 
Ins.  Co.,  61  If.  T.  214;  affi'g  6 
Lam.  201. 

Authority  of  looal  agent  to 
waive  conditions.  Bush  «.  West- 
chester Fire  Ins.  Co.,  63  N.  T, 
531 ;  rev'g  2  Sufm.  Ct.  (T.  db  (7.) 
629. 

Meaning  of  condition  as  to  ' '  un- 
true, false,  or  fraudulent"  ans- 
wers. Footv.  ^tna  Life  Ins.  Co., 
61  N.  r.  571 ;  rev'g  4  Daly,  286. 

Forfeiture  by  failure  to  pay 
note.  Roehner  v,  Knickerbocker 
Life  Ins.  Co.,  68  N,  T.  160;  affi'g 
A  Daly,  512. 

How  far  company  bound  by 
false  statement  of  medical  agent. 
Flynn  «.  Equitable  life  Ass.  Soc. 
of  U.  S.,  7  Ha7^  887. 

Ratification  of  acts  of  agent  by 
life  insurance  company.  Shaft  v. 
Phoenix  Mat.  life  Ins.  Co.,  8  Hun, 
632. 

When  court  will  refuse  to  decree 
restitution  of  life  insuraBce  policy 
assigned  by  married  woman. 
Wilson  9.  Lawrence,  8  Hun,  693. 

New  policies  of  insurance  on 
life  of  husband  for  benefit  of  wife, 
issued  as  renewals  to  assignee 
of  wife,  are  held  by  him  in  trust 
for  her.  Barry  v,  Brune,  8  Han,  896. 

INTEREST. 

Allowable  on  unliquidated  de- 
mand from  commencement  of 
action.  McCoUum  «.  Seward,  62 
N.  r.  816. 

Agreement  to  pay  interest  on 
interest.  Guernsey  «.  Rexford,  68 
N,  T.  681. 

INTERNAL  REVENUE. 

Validity  of  tax  deed.  Brown  «. 
Qoodwin,  Ante,  452. 

Vol.  L— 84 


Necessity  of   demand   of   tax. 


Ih. 


INTERPLEADER. 


Afiidavit  to  grounds  for.  Wehle 
9.  Bowery  Savings  Bank,  40  Super. 
Ct.  (J.  <fe  8.)  97. 

Interpleader  against  adverse  tax 
collectors.  Dom  t.  Fox,  61  JV.  F. 
264;  rev'g6Xa}w.  162. 

JOINDER  OF  ACTION. 

Action  for  money  paid  on  con- 
tract rescinded  for  fraud  is  '^on 
contract."  Freer  t.  Denton,  61 
iV.  r.  492. 

JOINT  STOCK  COMPANY. 

Deemed  for  the  purpose  of 
action  a  corporation :  member  may 
sue.  Westcott  v.  Fargo,  61  JV.  T. 
542;  affi'g  6  Lans.  819;  S.  C,  63 
Barb.  849. 

JUDGE. 

When  not  personally  liable  for 
judicial  decision.  Lange  «.  Bene- 
dict, 8  Hun,  862. 

Disqualification  of  interest  when 
applicable  to  trustee.  People  ex 
rel.  Hewlett  v.  Mayor,  Ac.  of  Syra- 
cuse, 63  if.  Y.  291 ;  rev'g  2  Hun, 
488;  S.  C,  5  8up'm.  Ct.  {T.  &C.) 
61. 

JUDGMENT. 

How  taken  when  part  of  defen- 
dants make  default.  Lyon  v. 
Yates,  61  N.  T.  661. 

Should  not  include  what  is  dis- 
avowed by  pleadings,  &c.  Cochran 
9.  Gottwald,  40  Buper.  Ct.  (J.  ds  8.) 
442. 

May  be  given  on  cause  of  action 
proved,    after    answer,    although 
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frame  of  action  was  different. 
Herrington  «.  Robertson,  7  Hun, 
868. 

Entry  of,  on  demurrer  to  answer 
as  to  part  of  complaint.  Brevoort 
u.  Brevoort,  40  Super.  Ct,  (J.  i&  8.) 
211. 

Proper  jadgpnent  where  a  de- 
murrer to  one  of  several  defenses 
is  sustained.  Murphy  «.  AUerton, 
7  Eim,  650. 

Effect  of,  without  personal  ser- 
vice of  process.  Gibbs  v.  Queen 
Ins.  Co.,  63  JV:  r.  114. 

Effect  of  offer  of  judgment  in 
foreclosure.     Bathgate  v,  Haskin 
63  if.  71  261. 

Effect  of  offer  to  allow  judg- 
ment in  mechanic's  lien  case. 
Lumbard  v,  Syracuse,  B.  &  N.  Y. 
R.  R.  Co.,  62  2f.  Y,  290. 

Not  void  because  entered  after 
injunction.  Piatt  o.  Woodruff,  61 
If.  T.  878. 

Judgment  need  not  be  signed 
by  judge.  De  Laney  v.  BUzzard, 
7  Hun,  66. 

Relief  exceeding  demand,  irreg- 
ular, on  default.  Andrews  «. 
^onilaws,  8  Hun,  65. 

If  broader  than  the  evidence, 
how  corrected.  Campbell  v.  Sea- 
man, 63  y.  Y.  560 ;  affi'g  2  Sup'm. 
Ct.  (T.  d  a)  231. 

Relief  for  perjury  in  action,  to 
be  applied  for  in  action  itself. 
Ross  V.  Wood,  8  Hun,  185. 

Postponed  to  subsequent  mort- 
gage given  to  secure  antecedent 
debt.  Kat.  Bank  ot  Norwalk  v. 
Lamer,  7  Hun,  623. 

In  action  for  accounting,  judg- 
ment may  be  docketed.  Qeery 
V.  Geery,  63  If.  Y.  252. 

In  what  case  judgment  may  be 


impeached  by  action  for  neglect 
or  misconduct  of  attorney.  Smith 
V.  Nelson,  62  If.  Y.  286. 

Not  to  be  impugned  by  party 
who  entered  it,  to  defeat  motioa 
to  vacate  it  Towle  f .  De  Witt, 
7  Hun,  98. 

Costs  of  order  vacating  jndg- 
ment.  Wehle  v.  Bowery  Samgs' 
Bank,  40  Siqter.  Ot.  {J.  A  8.)  161. 

Construction  of  warranty  of 
judgment.  Bennett  v.  Bucban,  61 
K  Y  222;  modifying  in  part,  50 
Barb.  578;  8.  C,  5  Ahb.  Fr.  JT.  A 
412. 

JUDICIAL  ACTS. 

What  are,  as  distinguished  from 
ministerial.  Toumans  o.  Simons, 
7  Hun,  466. 

JUDICIAL  SALE. 

Title  of  purchaser  not  affected 
by  error  in  judgment.  Morgan*.. 
Crocker,  62  K  Y.  626;  rev'g  8 
Sup'm.   Ct.  {T.  <ft  (7.)  801. 

Liability  of  purchaser  who  baa 
refused  -to  complete  purobaae. 
Ruhe  o.  Law,  8  Hun,  251. 

Purchaser  with  knowledge  of 
defect,  not  discharged.  Fryer ». 
Rockefeller,  63  If.  F.  268;  affi'g 
4  Hun,  800. 

No  fees  to  auctioneer  for  scrn- 
ces  on  adjournment  of  sale  by 
referee.  Ward  «.  James,  8  Bs^ 
526. 

JURISDICTION. 

Not  acquired  by  long  exercue. 
Van  Loon  «.  Lyons,  61  N.  Y  ^'^ 
rey'g  4  Dalp,  149. 

Of  action  by  assignee  in  ^^' 
ruptcy.  Frost  c.  Hotchkiss,  JbU, 
27. 
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Of  special  proceeding-  against 
unsafe  building.  Matter  of  an  Un- 
safe Building,  Ante,  464. 

Of  actions  against  foreign  cor- 
porations. Gibbs  V.  Queen  Ins. 
Cto.,  68  Jf.  r.  114. 

Of  superior  city  courts :  waiver 
of  objection.  Brauneck  «.  Knick- 
erbocker life  Ins.  Co.,  Ante,  898. 

Of  State  court  to  partition  ship- 
ping. Andrews  9.  Betts,  BBun,  822. 

JUSTICES'  COURTS. 

Duty  of  county  court  to  pass 
upon  objections  as  to  jurisdiction, 
&c.,  of.  Maxon  e.  Reed,  8  JJtm, 
618. 

Power  of  county  court  to  vacate 
judgment  of,  on  motion.  Doug- 
lass f .  Reilly,  8  Eun,  85. 

When  title  to  land  does    not 

come  in    question   in   action    of 

trespass  quare  datuum /regit,  so  as 

do    take    away   jurisdiction    of. 

Haley  V.  Wheeler,  8  Run,  569. 

Jurisdiction  of  justice  of  peace 
uf  a  town  in  Kings  County  when 
summons  is  served  in  Brooklyn. 
Douglass  V,  Reilly,  8  Hun,  85. 

Alias  summons.  People  ex  rd. 
ElUnghausen  9.  Leask,  Ante,  299. 

Amendment  of  answer  during 
trial.  Leonard  o.  Foster,  7  Hun, 
464. 

Requisite  of  afKdavit  for  attach- 
ment Clearwater  «.  Brill,  61  ^. 
T.  626 ;  followed  in  63  Id.  627. 

Default  in  summary  proceed- 
ings.  Mordant  v.  Niles,  Ante,  800. 

Eight  days  for  judgment :  Sun- 
day. Ready  Roofing  Co.  «.  Cham- 
berlin,  Ante,  192. 

Form  of  judgment  in  replevin ; 
who  may  take  advantage  of  error 


When  security  on  appeal  to 
county  court  jurisdictional. 
Kuntz  f>.  Licht,  8  Hun,  14. 

A  refusal  to  dismiss  appeal  when 
security  has  not  been  filed,  appeal- 
able.   Ih. 

Costs  on  appeal  from  justice^s 
court.  Groux  v.  McCrum,  7  Hun,  8. 

Costs  on  appeal  from;  the 
requisites  of  notice.  Bigsby  v. 
Warden,  62  N,  F.  27. 

Payment  of  fees  for  return  from 
on  appeal.  Southard  v.  Philips,  7 
Hun,  18. 

"LABORER" 

Meaning  of.  Harris  v,  Norvell, 
Ante,  127. 

LACHES. 

What  constitutes  laches  in  set- 
ting aside  judgment.  Whitney  v. 
Townsend,  7  Hun,  238. 

LANDLORD  AND  TENANT. 

Relation  of  several  assignees  of 
parts  of  premises.  WoodhuU  v. 
Rosenthal,  61  K  F.  382. 

Easement  acquired  by  tenant 
inures  to  landlord's  benefit.  Demp- 
sey  c.  Kipp,  61  N.  F.  462;  rev'g 
62  Barb,  811. 

Liability  of  owner  of  premises 
affected  by  nuisance  at  time  of 
leasing,  for  injury  to  third  person 
caused  thereby,  though  negligence 
of  tenant  contributed  thereto. 
Walsh  9.  Mead,  8  Hun,  887. 

Liability  of  landlord  in  the  case 
of  adjacent  excavation.  White  «. 
Mealio,  63  N,  F.  609;  rev'g  87 
Super.  Ct.  (J.  dS.)  72. 

Liability  for  injury  upon  fire  es- 


in.    Haight  v.  Haight,  7  Hun,  87.  {cape.  McAlpinf.  Powell,  Ante,  427. 
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Remedy  of  tenant  on  agreement 
to  pay  value  of  buildings.  Paine 
V.  Rector,  ^c.  of  Trinity  Cburch, 
7  Sun,  89. 

Action  by  tenant  for  fraud  and 
abuse  of  process.  Bebinger  v. 
Sweet,  Ante,  268. 

LEASE. 

What  adjoining  lands  will  pass 
OS  curtilage  on  lease  of  bouse; 
lease  of  school-house  with  play- 
ground. Ogden  V.  Jennings,  62 
ilT.  F.  526 ;  affi'g  66  Barb.  301. 

Distinction  between  sub-lease 
and  assignment.  WoodhuU  «. 
Rosenthal,  61  K  T.  382. 

No  surrender  of,  by  parol  re- 
duction of  rent.  Coe  t;.  Hobby,  7 
Hun^  157. 

Renewal  of;  inures  to  benefit  of 
firm.  Mitchell  «.  Reed,  61  N,  T. 
123;  rey'g61  Barb,  310.  ^ 

What  is  attornment,  and  its  ef- 
fect. Austin  V.  Aheame,  61  N. 
F.  6. 

Guarantor  not  necessarily  dis- 
charged by  surrender  or  destruc- 
tion. Kingsbury  «.  Westfall,  61 
N,  F.  356. 

Defense  to  action  upon,  because 
possession  of  entire  premises  not 
given.  McEinney  v.  Holt,  8  ITttn, 
836. 

Tenants'  remedy  on  landlord's 
breach  of  covenant  to  repair. 
Hexter  «.  Knox,  63  K  F.  661; 
affi'g  39  Super,   Ot.  {J.  d  8.)  109. 

Lessee  sued  jointly  with  surety. 
Decker  v.  Gay  lord,  8  Hun^  110. 

Right  of  surety  on  lease,  to  off- 
set damages  to  tenant;  what 
agreement  between  lessor  and  les- 
see    operates    as     discharge    of 


surety.    Morgan  v.  Smith,  7  Bm^ 
244. 

LEAVE  OP  COURT. 

Lease  to  nol.  pros,  Ib  an  adjadi- 
cation.  Moulton  «.  Beecber,  AnU, 
198. 

LEGACIEa 

When  demonstrative,  and  when 
specific.  Watrons  «.  Smith,  7 
Hun,  544. 

Effect  of  direction  of  postpone- 
ment of  payment  of  legtcynntil 
settlement  of  account  Qilman  f. 
Oilman,  63  N.  F.  41;  affi'g  6 
Sup'm.  Ct.  (T.  d:  (7.)  211, 

LEQALTTT. 

Includes  constitutionality.  Hat- 
ter of  Donohue,  Ante,  1. 

LEGATEES,  Ac. 

In  what  case  liable  in  action  for 
debt  of  decedent.  SeloTer  t.  Coe, 
63  J\r.  F.  438. 

UBEL. 

Advertisement  of  caation  to 
persons  seeking  a  boarding-hooM. 
Wallace  «.  Bennett,  AnU,  478. 

LICENSE. 

By  one  of  several  executon. 
Partridge  v.  Eaton,  63  K  7. 482; 
affi'g  5  Sup'm.  a.  {T.  d  C.)  »25; 
S.  C,  less  fully,  3  Eun,  683. 

UMTTATIONa 

On  contract  made  out  of  the 
State^  residence  in  State  for  period 
of  limitation  must  be  profed. 
Mayer  «.  Friedman,  7  As,  SIS* 

Of  action  for  relief  againat  nui- 
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sance.  Campbell  v.  Seaman,  08 
if.  r.  668;  affi'g  2  Sup'm.  Ot.  (T. 
cfc  C)  231. 

Of  action  on  judgment  of  an- 
other State.  Miller  v.  Brenham,  7 
Bun,  880. 

Ko  deduction  made  for  idiocy 
of  debtor  :  effect  of  death  of 
debtor.  Sanford  v.  Sanford,  62 
If.    r.  553 ;  affi'g  2  Etm,  94. 

Effects  of  statutes  as  to  limita- 
tions as  affected  by  disability  of 
coverture.  Cleveland  «.  Crawford, 
7  Hun,  616. 

Nuisance  in  navigable  stream. 
De  Laney  v.  Blizzard,  7  Hiiny  7. 

Acknowledgment  of  debt ;  to 
whom  made.  Winterton  «.  Win- 
terton,  7  ffun^  280. 

When  begins  to  run  against 
action  to  charge  trustees  of  cor- 
poration. Jones  t.  Barlow,  62 
iV.  71  202;  rev'g  38  Super.  Ct.  (J. 
A  S.)  142. 

Deduction  for  time  when  trus- 
teeship was  vacant.  Dunning  v. 
Ocean  Nat.  Bank,  61  N.  T.  497 ; 
affi'g  6  Lans.  296. 

LIS  PENDENS. 

Effect  of,  as  to  tax  sale.  Brown 
1^.  Goodwin,  Ante,  452. 

MAUaOUS  PROSECUTION. 

What  is  termination  of  the 
prosecution:  cases  of  all  classes 
collected.  Moulton  v.  Beecher, 
AnU,  198. 

Probable  cause  for  charging 
forgery.  Heyne  v.  Blair,  62  If, 
r.  19;  rev'g  8  Sup'm.  Ct.  {T.  d 
a)  263. 

Settlement  as  for  debt,  does  not 
bar  prosecuting  for  embezzling. 
Fagan  v.  Knox,  Ante,  246. 


Probable  cause,  when  a  question 
for  jury.  Fagan  «.  Knox,  Ante, 
246. 

Advice  of  counsel,  &c.,  malice. 
Thompson  e.  Lumley,  Ante,  254. 

MANDAMUS. 

Distinction  between  judicial  and 
ministerial  acts.  People  ex  rel. 
Sinnott  v.  Shea,  7  Htm,  808. 

When  cannot  issue  against  sur- 
rogate. People  ex  rel.  Wright  v. 
Coffin,  7  Bun,  608. 

Motion  for;  where  to  be  made. 
Mason  v.  Willers,  7  Eun,  28. 

Mandamus  to  enforce  issue  of 
alias  summons.  People  ex  rel. 
Ellinghausen  v.  Leask,  Ante,  299. 

MANUFACTURING  COM- 
PANIES. 

Manufacturing  corporations' 
right  to  mortgage — right  to  take 
back  mortgage  on  sale  of  land; 
power  to  advance  money  and  take 
mortgage.  Greenpoint  Sugar  Co. 
V.  Kings  Co.  Manuf.  Co.,  7  Hun, 
44. 

Annual  report  must  be  filed, 
though  business  has  not  been  com- 
menced. Jones  V,  Barlow,  62  If. 
T.  202;  rev'g  88  Super.  Ct.  (J.  d 
S.)  142. 

Liability  of  trustees  for  failure 
to  publish  annual  reports.  Effect 
of  extending  time  of  payment  of 
debt.  Cameron  v.  Seaman,  7  Hun, 
601. 

Managing  agent  not  a  *'  ser- 
vant." Hill  V.  Spencer,  61  JV.  Y. 
274;  rev'g  88  Super.  Ct.  (J.  db  S.) 
804. 

Mode  of  filling  vacancy  in. 
People  ex  rel.  Sinnott  v.  Shea,  7 
Hun,  803. 
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Holders  of  stock  issued  for 
property,  when  liable  to  creditors ; 
what  is  over-yaluation.  Boynton 
V.  Andrews,  63  If.  T.  93. 

Constnietion  of  individual  lia- 
bility clauses :  report  as  to  stock 
paid  in.  Whitney  Arms  Co.  o. 
Barlow,  63  N.  Y,  62;  rer'g  38 
Super,  Ct,  (J,  d  8,)  554,  on  ques- 
tion of  sufficiency  of  report. 

Individual  liability  in.  Meriden 
Tool  Co.  V.  Morgan,  AnUy  125  n.; 
Harris  v.  Norvell,  Id.  127. 

Create  by  certificate  and  user; 
liability  of  trustees,  &c.  De 
Witt  V.  Hastings,  40  Super.  Ct.  (J. 
d  8.)  463. 

For  what  debts  trustees  may  be 
chargeable.  Jones  «.  Barlow,  62 
y.  T.  202;  rev'g  38  Super.  Ct.  (J. 
dk  8.)  142. 

Remedy  against  trustees  for  di- 
viding capital.  Excelsior  Petro- 
leum Co.  «.  Lacey,  63  If.  T.  422. 

Sale  of  assets  of,  on  dissolution, 
when  trustees  disagree.  Matter 
of  Woven  Tape  Skirt  Co.,  8  Bun, 
508. 

MARINE  COURT. 

Power  as  to  supplementary  pro- 
ceedings. Holbrook  o.  Orgler,  40 
Super.  Ct.  (J.  <fc  8.)  33;  8.  C,  40 
iKw.  Pr.  289. 

>IARRIAGE. 

During  lucid  interval.  Banker 
T.  Banker,  63  If.  T.  409;  affi'g  4 
Hun,  259. 

Evidence  of  change  of  concubin- 
age into  matrimony.  Foster  t. 
Hawley,  8  Hun,  68. 

MASTER  AND  SERVANT. 
Master,  when  liable  for  injuries 


to  servant.  Qibson  «.  Erie  Biii- 
way  Co.,  68  N.  T.  449;  xey'g  5 
Hun,Hl. 

Liability  of  master  for  injoiies 
to  servant  relying  on  his  repre- 
sentations. Span  V.  Ely,  8  Jim, 
255. 

Prosecution  of  servant  for  em- 
bezzlement after  settlement. 
Fagan  v.  Ejiox,  Ante,  246. 

MAYHEM. 

What  deliberation  must  be 
shown.  (Godfrey  v.  People,  63 
If.  T.  207;  rev'g  5  Hun,  369. 

MECHANIC'S  HEN. 

Mechanic's  lien  cannot  be  en- 
forced  against  public  property  of 
nfunicipal  corporation.  Leonard 
V.  Reynolds,  7  Hun,  78. 

Title  of  owner  of  fee  not  af- 
fected by,  for  materials  famished 
without  his  consent  to  vendee  in 
possession  under  executory  con- 
tract. Craig  ff.  Swinerton,  8  Ata, 
144. 

Construction  and  effect  of 
Kings  and  Queens  county  Uw- 
Hackett  v.  Badeau,  63  If.  T.  476. 

Purchaser  in  possession  bas  no 
estate  under  Kings  and  Queens 
county  act.  Conklin  «.  Bauer,  63 
If.  T.  620. 

Foreclosure  imder  New  York 
act  not  an  action;  abates  by 
death.  Leavy  v.  Gardner,  63 
If.   r.  624. 

Effect  of  f  ailuPB  to  serve  bill  of 
particulars  in  action  to  foreclose. 
Norcott «.  First  Baptist  Church  of 
Rome,  8  Hun,  639. 

Verification  of  bill  of  particu- 
lars on  foreclosure  of.  Grey  *• 
Voorhis,  8  Hun,  612. 
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Demarrer  to  misjoinder  of 
causes  of  action  on  foreclosure  of. 
Tisdale  t,  Moore,  8  Sun,  19. 

££tect  of  offer  to  allow  judg- 
ment; right  to  costs.  Lumbardv. 
Syracuse,  B.  &  N.  Y.  R.  R.  Co., 
62  iV:   r.  290. 

MISDEMEANOR 

Motive,  when  not  material  in  the 
case  of  act  intentionally  done. 
Gardner  v.  People,  62  JV.  Y.  299; 
affi'g  3  Siany  222;  6  Sup'm.  Ct 
(T.  d  a)  678. 

MISNOMER 

Misnomer  in  process.  Muldoon 
«.  Pierz,  AnU,  309. 

MISTAKE, 

In  omission  of  deed  from  index. 
Mut.  life  Ins.  Co.  v.  Dake,  AnUy 
881. 

MONEY  PAID. 

What  is  Yoluntary.  Quincy  v. 
White,  63  N.  T,  370 ;  rev'g  6  Daly, 
827. 

Buyer  may  recover  purchase 
price  of  worthless  goods.  Stone 
«.  Frost,  61  N.  r.  614;  affi'g  6 
Iaxm,  440. 

Money  paid  by  mistake  on 
assessment  of  another's  lot.  Mayer 
«.  Mayor,  &c.  of  N.  Y.,  63  N.  T. 
455 ;  affi'g  4  Huii,  673 ;  2  Id.  306 ; 
S.  C,  4  Sup'ra.  Ct.  (T.  &  C.)  488. 

Action  lies  by  collector  against 
person  assessed.  Ward  «.  Rich- 
ardson, AnUy  449. 

MONEY  RECEIVED. 

Action  by  one  of  several  princi- 
pals against  agent,  'who  has  paid 
over  to  the  others.    Hathaway  v. 


Town  of  Cincinnatus,  62  JIT.    T. 
434. 

On  vacation  of  an  assessment, 
amount  theretofore  voluntarily 
paid  thereon,  will  not  be  repaid. 
Peyser  «.  Mayor,  &c.  of  N.  Y.,  8 
Hun,  413. 

MORTGAGE. 

Effect  of,  made  by  purchaser 
before  obtaining  deed.  Judd  v. 
Seekins,  62  N.  T.  266 ;  affi'g  8 
Bwp'm.  Ct.  (T.  dbC.)  266. 

Executed  before  execution  of 
deed  of  premises  covered  thereby, 
when  valid.  Crane  c.  Turner,  7 
Hun,  357. 

Deed  subject  to.  Collins  v. 
Rowe,  Ante,  97. 

Warranty  of  mortgage  implies 
warranty  of  bond.    Ross  v,  Terry, 
63  N.  r,  613. 

No  trust  attaches  to  existing 
mortgage  so  as  to  make  it  a  secu- 
rity for  greater  amount  than  its 
face.  Hubbell  v,  Blakeslee,  8 
Hun,  603. 

Parol  agreement  to  execute 
mortgage  creates  a  lien.  Burdick 
0.  Jackson,  7  Hun,  488. 

Covenant  to  pay  surplus  to  mort- 
gagor, his  executors,  &c.,  doc«  not 
defeat  claim  of  heirs.  Dunning 
f.  Ocean  Nat.  Bank,  61  If,  T, 
497 ;  affi'g  6  Lans.  296. 

Right  of  subrogation  of  junior 
mortgagee  after  foreclosure. 
Bloomingdale  «.  Barnard,  7  Hun, 
459. 

Antecedent  debt  a  prior  lien  to 
judgment,  when  secured  by  a  sub- 
sequent mortgage.  Nat.  Bank  of 
Norwalk  «.  Lanier,  7  Hun,  623. 

Mortgagee  in  possession  may 
purchase    for   his    own     benefit. 
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Ten  Eyck  «.  Craig,  62  If.  F.  406; 
affi'g  2  Bun,  452;  S.  C,  5  Sup'm. 
CL  {T  &.  C.)  65. 

Righto  of  mortgagee  and  assignee 
of.  Trustees  of  Union  College, 
61  JV.  T.  88  ;  affi'g  in  part,  59 
Barb,  585;  S.  C,  5  Imm.  160. 

Validity  of  release  by  a  mort- 
gagee to  one  without  notice  of 
assignment.     Ih. 

Bonus,  to  secure  extension  of 
time  of  payment  does  not  avoid, 
but  is  a  payment  on  mortgage. 
Real  Estate  Trust  Co.  «.  Eeech,  7 
Bun,  253. 

Cannot  be  made  to  continue  as 
a  valid  security  after  its  pay- 
ment. Hubbell  «.  Blakeslee,  8 
Bun,  603. 

Discharge  of  mortgagor  by  ex- 
tension of.  Calvo  V.  Daviee,  8 
Bwi,  222. 

Remedy  by  separate  action  for 
deficiency;  what  is  action  for  sat- 
isfaction of  mortgage.  Equitable 
Life  Ins.  Society  o.  Stevens,  63 
K.  T,  841. 

Action  to  recover  damages 
Against  fraudulent  purchaser  at 
foreclosure  sale.  Dusenbury  «. 
Callaghan,  8  Bun,  541. 

MOTIONS  AND  ORDERS. 

Constitutionality  of  statute  au- 
thorizing action,  not  determined 
on  motion.  People  «.  Tweed,  68 
K  r.  202;  confirming  5  Bun, 
882. 

Cannot  be  renewed  on  fresh 
evidence,  without  leave.  Shultze 
V.  Rodewald,  Ante,  365. 

Motion  for  allowance,  not 
waived  by  receiving  costs.  Moul- 
ton  r.  Beecher,  ArUe,  193,  245. 


Laches  in  moving  to  open  judg- 
ment Wade  «.  De  Leyer,  40 
Super.  Ot.  {J.  A  8.)  541. 

When  motion  the  proper  rem- 
edy to  open  partition.  Harm  9. 
Marvin,  AfUe,  372. 

Motion  to  change  place  of  trial, 
how  affected  by  amendmeDt  of 
complaint.  Moulton  «.  Beecher, 
AnU,  193,  235. 

Motion  to  change  place  of  trial, 
because  of  publications  affectiDg 
public  opinion.  Moalton  «. 
Beecher,  AnU,  193,  237. 

MUNICIPAL     CORPORATIONS. 

Pgwer  of  legislature  to  confei 
authority  to  enact.  ordi]Uuice& 
People  ez  rd.  Cox  «.  Special 
Sessions,  7  Bun,  214. 

Construction  of  special  and 
general  acts  of  legislature.  Vil- 
lage of  Deposit  9.  Devereox,  ^ 
Bun,  317. 

Construction  of  charter  as  to 
local  improvements.  Merritt «. 
Village  of  Portchester,  8  £««»  ^• 

Legislative  power  to  ratfy  ^^d 
contract.  Brown  «.  Mayor,  ^* 
of  N.  Y.  63  K  r.  239;  rev'g  » 
Bun,  685;  8.  C,  6  Bup'm.  (X  (T. 
C.)  164. 

In  what  case  action  lies  to  test 
election.  Demarest  o.  Wickbam, 
68  If.    r.  820;  »ffi'g  4  Bun,  627. 

Acta  done  tirtute  offidu  Feop^* 
V.  Kingsley,  8  JBun,  233. 

Entertaining  visitors  not  witbifl 
the  scope  of  duty.  Gamble  «• 
Village  of  Watkina,  7  Bua,  ^ 

Disqualification  of  commissioner 
of  assessments :  vacancy  in  ^>^ 
of  commissioners:  valuation  ^ 
property  of  religious  corporation. 
People  ex  rd.  Hewlett  «.  JA»J0h 
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&c.  of  Syiacase,  63  N.  T,  291; 
lev'g  2  Hun^  433;  S.  C,  5  8ap'm. 
Ct.  {T.d  C.)  61. 

Who  are  officers  or  servants  for 
whom  corporation  are  tiable. 
Maxmilian  v.  Mayor,  &c.  of  N.  T., 
63  ir.  T.  160.  Compare  2  Bun, 
263;  8.  C,  ^8up'm.  Ct.  {T.  A  0.) 
491. 

Nature  of  office  of  clerk  of  ma- 
nicipal  corporation.  Gostello  v. 
Mayor,  &c  of  N.  Y.,  68  JV:  T, 
48. 

Contractor  mny  assign  street 
cleaning  contract.  Devlin  t^. 
Mayor,  &c.  of  K  Y.,  68  iVI  T.  8. 

Member  of  conncil  cannot  be 
employed  for  city.  Smith  «.  City 
of  Albany,  61  N.  T.  444;  affi'g  7 
Lang.  14. 

Contract  with,  when  implied 
from  nse  of  materials.  McCloskey 
V.  City  of  Albany,  7  Run,  472. 

Liability  of  municipal  corpora- 
tion under  contract  made  with 
special  board  as  its  agents.  Word 
«.  Mayor,  &c.  of  N.  Y.,  7  Hun, 
164. 

Liability  of,  for  services  em- 
ployed with  wrongful  motive: 
promise  to  pay  reasonable  value. 
MuUer  «.  Mayor,  &c.  of  N.  Y.,  63 
Jf.  r.  853;  rev'g  6  Hun,  282. 

Liability  of  city  for  injury 
caused  in  construction  of  streets 
by  collection  of  surface  water  into 
one  stream.  Bastable  «.  City  of 
Syracuse,  8  Hun,  687. 

Liability  of  New  York  City  for 
unauthorized  acts  of  officers  in 
removing  buildings  in  widening 
street.  Damages  therefor.  Peters 
V,  Mayor,  &c.  of  N.  Y.,  8  Hun, 
405. 

Liability  of  city  for  materials 


obtained  under  void  contract. 
Nelson  v.  Mayor,  &c.  of  N.  Y., 
63  Hr.  T,  535 ;  rev'g  5  Hun,  190. 

When  not  liable  for  failure  of  its 
officers  to  perform  their  duties. 
Saw  Mill  Co.  V.  City  of  Brooklyn, 
8  Hun,  87. 

When  party,  causing  injury  to 
traveler  by  obstructing  the  s  reet, 
bound  by  judgment  against  cor- 
poration, and  liable  therefor. 
Village  of  Seneca  Falls  v.  Zalinski, 
8  Hun,  571. 

Duty  to  remove  ice,  and  liability 
for  neglect.  Todd  f>.  City  of  Troy, 
61  JV.  F.  606 ;  affi'g  Mosey  v.  City 
of  Troy,  61  Barb.  580. 

Taxpayers*  injunction  suit. 
Hurlburt  v.  Banks,  Ante,  157. 

Assessment  not  enjoined  for 
city's  neglect  to  proceed  against 
defaulting  contractor.  Eno  v. 
Mayor,  &c.  of  N.  Y.,  7  Hun,  320. 

Action  to  set  aside  assessment  as 
illegaL  Boyle  ©.  City  of  Brooklyn, 
8  Hun,  32. 

Liable  to  refund  assessment  paid 
by  mistake.  Mayer  v.  Mayor,  &c. 
of  N.  Y. ,  63  iV.  F.  455 ;  affi'g  4  Hun, 
673;  %Id.  306;  8.  C.,4:Sup'm.  Ct. 
(T.  dft  C.)  488. 

Construction  of  law  passed  to 
cure  irregularity  in  assessment. 
Guest «.  City  of  Brooklyn,  8  Hun, 
97. 

Injunction  restraining  city  from 
confirming  assessment  no  defense 
against  debt  due  on  confirmation. 
Bowery  Nat.  Bank  «.  Mayor,  &c. 
of  N.  Y.,  8  Hun,  224. 

Reduction  of  assessment,  when 
denied  by  the  court.  People  v. 
Dixon,  8  Hun,  178. 

Railroad  cannot  be  assessed  for 
benefit  of  laying  a  street  across  its 
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track.  N.  Y.  ^k  H.  R.  R  Co.  «. 
Trustees  of  Morrisania,  7  Hun, 
652. 

Rules  applicable  to  elevated 
railroad.  Matter  of  N.  Y.  Elevat- 
ed Rail  w.  Co./TiTim,  239. 

Street  regulations  of,  as  to  rail- 
roads, construed.  Long  Island 
City  «.  Long  Island  R  R  Co.,  8 
Run,  58. 

Purchase  of  property  subsequent 
to  confirmation  of  assessment, 
when  presumed  to  be  made  sub- 
ject thereto.  Matter  of  Moore,  8 
Eiin,  513. 

Powers  and  duties  of  commis- 
sioners appointed  under  town 
bonding  act.  Falconer  v,  Buffalo 
&  Jamestown  R.  R.  Co.,  7  Hun, 
409. 

Construction  of  statute  requir- 
ing vote  of  majority  of  taxable 
inhabitants  of  town,  to  issue 
bonds.  Culver  v.  Village  of  Fort 
Edward,  8  Him,  840. 

Validity  of  town  bonds  ex- 
changed, instead  of  sold.  Horrin 
V.  Town  of  Thompson,  7  Hun, 
453. 

When  action  lies  to  cancel 
bonds  issued  in  aid  of  railroad 
company.  Town  of  Venice  «. 
Woodruff,  62  if.  F.  462. 


K£  EXEAT. 

Practice  in;  irregularities  in 
papers  amendable.  Viadero  v. 
Viadero,  7  J9tm»  818. 

NEGLIGENCE. 


NATIONAL  BANK. 

National  bank  is  a  foreign  cor- 
poration. Nat.  Park  Bank  v. 
Gunst,  AnU,  292;  Mechanics*  Nat. 
Bank  v.  MacNaughton,  Id,  293  n. 

NAVIGATION. 

Rule  that  steamer  shall  keep  out 
of  the  way  of  sailing  vessel. 
Mailler  v.  Express  Propeller  Line, 
61  2f.  T.  812. 


Violation  of  municipal  ordi- 
nance competent  evidence.  Mc- 
Grath  v.  N.  Y.  Central  &  H.  R. 
R.  R  Co.,  68  if.  r.  523. 

Negligence  in  condition  of  fire 
escape.  McAlpin  «.  Powell,  Aj^ 
427. 

Liability  of  owner  of  boilding 
in  city,  so  built  that  snow  from 
roof  will  fall  upon  sidewalk,  for 
injury  thereby  to  passer.  •  Walsh 
0.  Mead,  8  Hun,  867. 

Proof  of  negligence  in  actions 
against  agents  for  want  of  dili- 
gence in  making  purchsses. 
Heinemann  v.  Heard,  62  iiT.  7, 
448;  rev'g  2  Hm,  824;  8.  C,  4 
aup'm,  Ct.  {T.  A  C)  666. 

Contributory  negligence  not 
applicable  as  defense  to  action 
under  civil  damage  act.  Bertholf 
V.  O'Reilly,  8  Hun,  16. 

Riding  on  platform  of  street  csr, 
when  not  negligence.  Ginna  v. 
Second  Ave.  R.  R.  Co.,  8  Bun,  4W. 

Rule  as  to  contributory  negli- 
gence of  young  children  and  of 
parents.  McGarry  «.  Loomis,  63 
K  r.  104. 

Mother  not  guilty  of  cootriba- 
tory  negligence  in  suffering  child 
to  drink  unknown  poisonous 
liquid.  Ryall  e.  Kennedy,  40 
Super.  Ct.  {J,  d  8,)  847. 

Contributory  negligence  in  cross- 
ing street  car  track.  Halpio  r« 
Radde,  40  Super.  Ct,  (J.  d  8.)  1«5. 

Foot  passenger^s  failure  to  oh- 
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serve  lumber  projecting  from  cart, 
not  necessarily  contributory  neg- 
ligence. Sheeby  v.  Burger,  62  JV. 
T.  558. 

Liability  of  railroad  company  to 
newsboy.  Fleming  v.  Brooklyn 
City  R.  R  Co.,  Ante,  488. 

Negligence  of  railroad  engineer 
in  blowing  off  steam  in  street. 
Stamm  «.  Southern  R.  R.  Co.  of 
Long  Island,  AnUy  488. 

Official  assignee  running  railroad 
not  liable  for  neglect  of  servants. 
Cardot  o.  Barney,  68  If.  T,  281. 

Railroad  company  not  liable  for 
negligent  blasting  by  exclusive 
contractor.  McCafferty  v.  Spuyten 
Duyvil  &  Port  Morris  R.  R.  Co., 
61  iV.  r.  178. 

Liability  of  contractor,  and  of 
owner  employing  superintendent. 
Clare  v.  National  City  Bank,  40 
JShiper.  Ct.  (J.  4Si  8.)  104. 

Negligence  in  fumigating  with 
poison.  Ryall  v.  Kennedy,  40 
Super.  Ct.  (J.  dk  3.)  847. 

NEW  TRIAL. 


When  motion  for  is  proper, 
instead  of  appeal.  Produce  Bank 
V.  Morton,  Ante,  174. 

What  may  be  raised  on  motion 
for.  Halpin  v.  Third  Ave.  R.  R. 
Co.,  40  Super.  Ct.  (J.  d  S.)  175. 

Newly  discovered  evidence  as 
ground  for.  Gk)uld  v.  Moore,  40 
Super.  Ct.  (J.  SS.)  887. 

Not  allowed,  because  verdict  is 
agidnst  evidence,  unless  defendant 
moved  for  a  nonsuit,  or  asked  a 
verdict.  Peake  v.  Bell,  7  Hun, 
454. 

Verdict  of  conflicting  evidence 
not  disturbed,  because  jury  had 
the  advantage  of  seeing  the  man- 


ner and  appearance  of  the  wit- 
nesses. Hanck  v.  Stephenson,  40 
Super.  Ct.  (J.  d  S.)  543. 

New  trial  on  the  ground  that 
verdict  is  against  the  weight  of 
evidence,  granted  on  judge's  min- 
utes. Sharkey  «.  Torrilhon,  7 
Bun,  848. 

Verdict  of  jury  not  set  aside  a 
second  time  for  excessive  dam- 
ages. Peck  0.  N.  Y.  C.  &  H.  R. 
R  R.  Co.,  8  Hun,  286. 

NEW  YORK  (CITY  OP). 

Assistant  district-attorney  of 
New  York,  a  State  officer.  Fel- 
lows «.  Mayor,  &c.  of  N.  Y.,  8 
Htm,  484. 

Attorney  for  collection  of  per- 
sonal taxes  in  New  York  city 
has  no  right  to  costs  recovered 
in  actions  brought  by  him ; 
they  must  be  paid  to  city.  Gale 
V.  Mayor,  &c.  of  N.  Y.,  8  Hun, 
870. 

Effect  of  act  1872,  as  to  ex- 
penses of  commissioners  of  Cen- 
tral Park ;  powers  of  commission- 
ers as  to  local  improvements. 
Astor  o.  Mayor,  &c.  of  N.  Y.,  62 
JV.  r.567. 

What  is  irregularity  and  what 
is  a  local  improvement  within  the 
statute  as  to  vacating  assessments. 
Astor  V.  Mayor,  &c.  of  N.  Y.,  62 
N.  T.  580;  affi*g  89  Super.  Ct.  (J. 
db  S.)  120;  and  rev*g  37  Id.  539. 

Commissioners  of  charities  and 
corrections  not  agents  or  servants 
of  city.  Maxmilian  v.  Mayor,  &c. 
of  N.  Y.  62  JT.  T.  160.  Compare 
2  Hun,  268;  S.  C,  4  Sup'm.  Ct.  (71 
<fe  C.)  491. 

Department  of  public  charities 
and    correction   of    N.    Y.   can 
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neither  sue  nor  be  sued.  N.  Y. 
Balance  Dock  Co.  «.  Mayor,  &c. 
of  N.  Y.,  8  Hun,  247. 

Power  of  board  of  sapervisors 
to  appoint  deputy  cleric  Dun- 
phy  V.  Mayor,  Ac.  of  N.  Y.,  8 
JJttft,  479. 

Supervisors'  power  to  furnish 
jaiL  Schenck  v.  Mayor,  Ac,  of  N. 
Y.,  40  Super,  Ot,  (J,  dk  8,)  165. 

Non-liability  of,  for  salary  of 
deputy  clerk  of  board  of  supervi- 
sors, continued  in  employment 
after  it  was  known  there  was  no 
appropriation  for  its  payment. 
Dunphy  v.  Mayor,  8  Eun^  479. 

Appointment  of  court  servants. 
Brennan  v.  Mayor,  &c,  of  N.  Y., 
62  JV:  T.  865 ;  rev'g  47  Mne,  Pr. 
178. 

Chap.  625,  of  1871:  powers  of 
superintendent  under  building 
law.  Ti*ibune  Association  v.  Sun, 
&c.  Association,  7  ITtm,  175. 

Proceedings  in  case  of  unsafe 
building.  Matter  of  an  Unsafe 
Building,  AntCy  464. 

Power  of  board  of  assessors  to 
award  damage  for  change  of  grade. 
People  ex  rd,  Kurzman  v.  Green, 

7  Hun^  281. 

In  what  case  action  lies  to  vacate 
assessment  for  local  improvement. 
Dolan  a.  Mayor,  &c.  of  N.  Y.,  62 
N.  T,  472. 

Assessment  not  vacated  for  mere 
defect  of  authority  in  officer  con- 
tracting for  the  work.  Matter  of 
N.  Y.  Prot.  Epis.  Public  School, 

8  Hun,  457. 

Who  is  "  party  aggrieved  "  and 
who  may  vacate  assessment ;  req- 
uisites of  verification  of  petition ; 
cross-walk  is  paving.  Matter  of 
Burke,  62  N,  T.  224;  modify'g  2 


J7im,  281 ;  mem.  of  S.  C,  4 
Ct.  (r.  A  C)  557. 

Who  party  aggrieved  within  L 
1858,  p.  574,  c.  838,  by  assessmeiit 
Matter  of  Moore,  8  Bun,  518. 

Power  to  appoint  clerk  of  com- 
mon council  Costello  «.  Hajor, 
&c.  of  N.  Y.  68  Jf.  r.,  48. 

Appointment  of  clerlu  of  dis- 
trict courts.  People  ex  rd.  Hogu 
V,  Plynn,  62  Jf.  T,  875;  rev'g  4« 
Haw,  Pr.  280;  8.  C,  4  Hun,  647. 

Bequisites  of  publication  of  or- 
dinances under  charter  of  1870. 
Westervelt  v.  Ackley,  6S  N-  Y, 
505;  affi*g  2  Hun,  258;  8.  G.,4 
Sup'm.  Ct.  {T.  A  C.)  444. 

Bequisites  of  designatioii  of  of- 
ficial paper.  Matter  of  Borke,  68 
K  T.  224;  modify'g  2  Ban,  281; 
mem,  of  8.  C,  4  Si^m.  Ct  {T-  * 
0,)  557. 

Power  of,  to  lease  armory.  B^l- 
leru.  Mayor,  &c.  of  N.  Y.,  40^^. 
a,  \J,  <fe  S,)  528. 

Armory  leases.  Ford  ».  Mftyor» 
&c.  of  N.  Y.,  68  JV.  T.  640:  affi'g 
4  Hun,  587. 

Appointment  of  appraisers  to 
value  city  property.  Mailer  ». 
Mayor,  &c.  of  N.  Y.,  68  J^.  ^' 
358;  rev'g5  JJun,  282. 

Excavation  of  adjoining  1<^ 
White  V.  MeaUo,  ^9  K  T.  ^\ 
rev'g  87  Super.  Ct,  (J,  d  &)  72- 

Ferry  rights.  Mayor,  &c.  of  I^- 
Y.  «.  N.  Y.  &  8.  I.  Perry  Co.,  ^ 
Super.  Ct.  {J.  d  S.)  282. 

Powers  as  to  sewage  and  draifl- 
age ;  contract  in  excess  of  antbo^ 
ity.  Nelson  «.  Mayor,  &c.  of  N. 
Y.,  68  If.  T.  585;  rev'g  5  !&«» 
190. 

Ratification  of  void  contract 
Brown  v.  Mayor,  &c.  of  N.  Y-j  ^ 


NEW    YORK    STATE    REPORTS. 


541 


N.    T.  289;  rev'g  8  J3«n,  685;  8. 
C,  6  8ufm,  Ct.  (T.  A  C)  164. 

LiabiUty  of,  for  payment  of 
salary  of  one  unlawfully  kept  out 
of  office.  Dolan  v.  Mayor,  Ac.  of 
N.  Y.,  8  Hun,  440. 

NOLLE  PROSEQUI. 

Nature  and  effect  of.  Moulton 
«.  Beecher,  AnU,  198. 

NONSUIT. 

Cannot  be  ordered  on  testimony 
of  defendant.  Hodge  v.  City  of 
Buffalo,  Ante,  856. 

When  allowable  in  malicious 
prosecution.  Fagan  v.  Enox, 
Ante,  246;  Thompson  v.  Lumley, 
Ante,  254. 

NOTARY. 

Liability  of,  for  course  of  pro- 
test. Commercial  Bank  of  Ken- 
tucky 9.  Yamum,  7  Hun,  286. 

NOTE. 

Blank  place  of  payment  can  be 
filled  in  by  holder.  Waggoner  v. 
Millington,  8  Eun,  142. 

NOTICE. 

Occupancy,  constructive  notice 
of  contract.  Trustees  of  Union 
College  V.  Wheeler,  61  N.  Y.  88; 
affi'gin  part  59  Barb,  585;  S.  C, 
fSLoM.  160. 

Effect  of  notice  of  pendency  of 
creditor's  action  on  sale  for  taxes. 
Brown  v,  Goodwin,  Ante,  452. 

NUISANCE. 

Who  may  maintain  action  for 
remoral  of.    De  Lany  «.  Blizzard, 

1  HWiy   7. 


Action  by  householder  against 
obstruction  in  street.  Prime  v. 
Twenty-third  St.  R.  R.  Co.,  Ante, 
68. 

Building  in  city,  so  constructed 
that  snow  from  roof  will  fall  to 
sidewalk,  a  nuisance.  Walsh  v. 
Mead,  8  Bun,  887. 

Brickyard;  injury  to  ornamen- 
tal trees.  Campbell  «.  Seaman, 
68  K  T.  568 ;  affi'g  2  Swp'm,  Ct, 
(r.  A  C.)  281. 

Building  materials  in  street,  not 
nuisance,  if  guarded.  Seneca 
Falls  f>.  Zalinski,  8  Hun,  571. 

Form  of  judgment  for  removal 
of  nuisance.  De  Laney  v.  Blizzard, 
7  Hun,  66. 

OATH. 

Oath,  as  distinguished  from  affi* 
davit,  does  not  require  venue. 
Colman  v,  Shattuck,'62  N.  T, 
848;  affi'g  2  J3ttn,  477 ;  S.  C,  5 
Sup'm,  Ct.  (T.  <fc  C.)  84. 

OFFICER. 

Powers  in  making  public  con- 
tract and  judging  of  sureties. 
Adams  t,  Ives,  68  N.  T.  650 ;  affi'g 
1  Hun,  457;  S.  C,  Z  Sup'm.  Ct, 
{T,  A  C)  471. 

One  who  receives  money  as  such, 
though  he  could  not,  as  such,  have 
compelled  its  payment  to  him, 
liable  therefor,  and  his  sureties 
liable  accordingly.  Ham  v.  Sil- 
vemail,  7  Hun,  88. 

Sureties  on  bond  of  officer,  not 
discharged  by  omission.  Super- 
visors of  Monroe  v.  Otis,  62  N,  T, 
88. 

Limits  of  rule  as  to  protection 
by  process.  Clearwater  «.  Brill, 
68  N,  T,  627 ;  rcv'g  4  Hun,  728. 
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PARTIES. 

See  EZAKINATIOK. 

Action  by  town,  to  be  in  name 
of  sapervison.  Hathaway  o.  Town 
of  Cincinnatns,  62  iV.   J^  484. 

In  action  against  stockholder  of 
manufacturing  company.  Harris 
V.  Norvell,  Antey  127. 

In  actions  to  enjoin  issue  of  mu- 
nicipal bonds.  Hurlburt «.  Banks, 
Ante,  157. 

Cettui  que  trust,  not  necessary 
party  to  action  to  enforce  lien. 
Stanton  o.  King,  8  Bm,  4. 

Lessee  and  surety  sued  jointly. 
Decker  «.  Gaylord,  8  JETuii,  110. 

Grantor  and  debtor,  necessary 
in  creditor's  action.  Miller  «. 
Hall,  40  Super,  Ct.  (J.  <ft  8,)  262. 

Rules  applicable  in  ejectment 
by  part  of  several  tenants  in 
common;  or  in  case  of  grant  of 
land  in  adverse  possession ;  reviv- 
al on  death  of  plaintiff.  Has- 
brouck  t.  Bunce,  62  N.  F.  475; 
rev'g  8  Sup'm,  Ct,  {T,  A  C.)  809. 

Effect  of  death  of  one  of  joint 
debtors,  during  pendency  of  action 
against  all ;  revival  of  action  against 
representatives  of  deceased.  Has- 
ten «.  Blackwell,  8  Hun,  813. 

Executrix,  when  necessary  party 
on  death  of  a  defendant  in  an  ac- 
tion for  accounting.  Halstead  v. 
Cockcroft,  40  Super.  Ct.  (J.  di  S.) 
519 ;  rev'g  49  Biw.  Pr,  842. 

Who  may  maintain  action  for 
construction  of  wilL  Chipman  v, 
Montgomery,  68  If.  T,  221 ;  affi'g 
4  Eun^  739. 

Marshalling  assets,  not  adjudged 
unless  all  parties  interested  are 
joined.  Morton's  Bank  of  Mon- 
treal «.  Howard,  40  Super.  Ct.  (J. 
df  8.)  15. 


Heir,  when  necessary  party  to 
foreclosure  of  vendor's  lien. 
Thomson  «.  Smith,  63  N.  7. 
801. 

Necessary  parties  in  action  for 
accounting  affecting  heirs,  devi- 
sees and  executors,  &c.  Littellv. 
Sayre,  7  Hun,  485. 

Necessary  parties  in  action  to 
enjoin  cloud  on  title.  Sanders  f. 
Tallage  of  Yonkere,  68  if.  T,  489. 

Officers  of  corporation,  not 
proper  parties  to  stockliolders' 
action  against  the  corporation; 
representation  of  different  cIsbmb 
of  stockholders.  Chase  9.  Vsb- 
derbilt,  62  If.  F.  807;  affi'g  37 
Super,   at.  (J.  t&  S.)  884. 

Effect  of  consolidation  of  cor- 
porations. CSiase  V.  VandeAilt, 
62  N.  r.  807;  affi»g  87  Super.  &- 
{J.  df  S.)  884. 

Member  of  association  or  joint 
stock  company,  under  acts  of  1849 
and  1851,  may  sue  the  company- 
Westcott  V.  Fargo,  61  JT.  f.  542; 
affi'g  6  Lan$.  819;  8.  C,  63^- 
849. 

Parties  in  action  where  several 
attachments  are  wrongfnlly  le^i*^ 
at  once.  "Wehle  v.  Butler,  61  ^* 
T.  246;  affi'g  85  Super.  CL  (/•  * 
S.)  1;  S.  C,  84  Id.  216;  13  ^*- 
Pr.  JV.  8.  189;  48  J3ew.  iV.  6. 

Necessary  parties  to  vendors 
action  to  rescind  for  frand,  ^^^ 
purchaser's  conveyances.  ^^' 
mond  «.  Pennock,  61  If.  T.  145; 
affi'g  5  Lane.  858. 

When  agent  for  collection  o^ 
promissory  note  can  sne  in  **" 
own  name.  Devol  «.  Barnes^  » 
Hun,  842. 

Contracting  party  may  recover 
for  defective  performance  of  ^ 
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pairs  on  property  of  another. 
Quackenbos  v.  Edgar,  61  JVI  T. 
653;  affi'g  84  Super.  Ct.  (J.  d  8.) 
333. 

PARTITION. 

Pleading:  liens,  &c.  Town- 
Bhend  v.  Townshend,  Ante,  81. 

Bight  of  jury  trial:  settlement 
of  issues:  mode  of  trial:  amend- 
ment. Hewlett*.  Wood,  62JV.  T, 
75. 

What  interests  may  be  consid- 
ered in  ;  proper  judgment  in  : 
amendments.  Knapp  v.  Hunger- 
ford,  7  Bun,  688. 

What  constitutes  sufficient  eyi- 
dence  to  sustain:  vested  estate 
subject  to  right  of  possession  by  a 
trustee.  Chapman  «.  Cowenhoven, 
7  Hun,  841. 

Correction  of  report  of  referee 
at  special  term.  Austin  v.  Aheame, 
61  2r,  T.  6. 

Partition  of  real  and  personal 
property.  Prentice  «.  Janssen,  7 
iTtfn,  86. 

Partition,  how  opened,  for  fail- 
nre  of  title.  Marvin  «.  Marvin, 
Ante,  872. 

Power  of  supreme  court  over, 
partition  of  vessel  owned  by 
tenants  in  common.  Andrews  9. 
Betts,  9  Hu7^  822. 

PARTNERSHIP. 

What  is  partnership  debt  in  case 
of  infancy,  within  the  rule  as  to 
marshalling  assets.  Whittemore 
f>.  Elliott,  7  Hun,  618. 

In  profits,  but  not  in  property 
from  which  such  profits  arise. 
Moore  v,  Huntington,  7  Hun, 
425. 

When  agreement  to  share  profits 


simply,  constitutes.  Munro  v. 
Munro,  8J7un,  653. 

Sale  by  one  partner  to  the  other 
authorizes  the  latter  to  arbitrate. 
Becker  v.  Boon,  61  N,  T.  817. 

Power  of  one  to  bind  firm,  how 
shown.  Webster  «.  Rackett,  7 
Htm,  229. 

Renewal  of  lease  inures  to  bene- 
fit of  firm.  Mitchell  v.  Reed,  61 
K  r.  123 ;  rev'g  61  Barb.  810. 

Ostensible  partner  liable,  though 
creditor  give  him  no  credit.  Poil- 
Ion  V.  Secor,  61  If.  T.  456. 

Liability  of  limited  partner  in 
case  of  false  statement  as  to  con- 
tribution in  cash.  Van  Ingen  «. 
Whitman,  62  JV.  T.  613. 

Limited  partnership  under  laws 
of  foreign  State.     King  v.  Sanla, 

7  Hun,  167. 

Accounting  by  surviving  part- 
ner. Skidmore  v.  Collier,  8  Hun, 
50. 

Action  by  one  partner  against 
another,  but  not  against  all,  when 
maintainable.    Wills  v.  Simmonds, 

8  Hun,  189. 

Married  woman  may  maintain 
action  for  dissolution,  though  se- 
curity and  trustee  for  her  husband. 
Bitter  v.  Rathman,  61  i\r.   T.  612. 

PARTY  WALL. 

Covenant  by  grantee  to  assume 
agreement  as  to.  Stewart  v.  Aid- 
rich,  8  Hun,  241. 

Right  to  use  of,  when  chose  in 
action.  McDonnell  v.  Culver,  8 
Hun,  155. 

PATENT  (FOR  LAND). 

Patent  of  land  under  water; 
right  of  patentee  under.   People  «. 
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N.  Y.  &  8.   I.  Ferry  Co.,  7  Bun, 
105;  affi'g  49  Bine.  Pr.  611; 

PAYMENT. 

Statnte  presnmption  of.  Town- 
abend  v,  Townshend,  Ante,  81. 

To  attorney  employed  to  fore- 
close. Heyman  v.  Beringer,  Ante, 
815. 

By  check,  what  is.  Syracuse, 
&c.  R.  R.  Co.  «.  Collins,  Ante,  47. 

Payment  to  a  referee,  is  not. 
Becker  c.  Boon,  61  N.  T.  817. 

When  party  relieved  from  liabil- 
ity by  payment  by  third  person. 
Dusenbnry  i;.  Callaghan,  8  Bun, 
541. 

PERJURY. 

4 

In  swearing  positively  instead  of 
on  information,  &c.  Thompson  v, 
Lumley,  Ante,  254. 

PHYSICIAN. 

One  practicing  medicine  without 
license  can  recover  the  value  of 
his  services.  Bronson  a.  Hoffman, 
7  Bun,  674. 

PLACE  OF  TRIAL. 

Effect  of   removal   from   local 
court,  on  the  right  to  change.   Cor 
nell  V,  Evans,  7  Bun,  299. 

Changed  because  of  plaintiff^s 
publications  affecting  public  opin- 
ion. Moulton  V,  Beecher,  Ante, 
198,  287. 

Motion  for  change  of,  how  affect- 
ed by  amendment.  Moulton  v, 
Beecher,  Ante,  193,  285. 

PLEADING. 

Allegations — refer  to  time  of 
commencing  the  action.  Town- 
shend  v.  Norris,  7  Bun,  289. 


Effect  of  description  of  parties. 
Stilwell  V.  Carpenter,  62  Hf.  F. 
689. 

'*  Willful,"  &c.,  does  not  neces- 
sarily mean  maliciously.  Shea  v. 
Sixth  Ave.  R.  R.  Co.,  62  JIT.  F. 
180 ;  am'g  5  Daly,  221. 

Complaint  against  surety  for 
balance  after  bankruptcy  compo- 
sition with  principal.  Mason  & 
Hamlin  Organ  Co.  v.  Bancroft, 
Ante,  415. 

Pleading  the  interest  claimed  in 
ejectment  Austin  «.  Schluyter,  7 
Bun,  275. 

Setting  up  equitable  defense, 
not  always  obligatory.  Giles  «. 
Austin,  62  K.  T.  486;  affi'g  88 
Super.  Ct.  (J.  d  8.)  215. 

Defense  that  plaintiff  has  a  per- 
fect remedy  at  law,  must  be  inter- 
posed by  the  answer.  Bell  e. 
Spotts,  40  Super.  Ct.  (J.  d.  &) 
552. 

What  is  sufficient  demand  of 
counter-claim  in  answer.  Bathgate 
V.  Haskin,  68  If.  T.  261. 

When  answer  will  not  be  re- 
garded as  pleading  counter-claim. 
American  Dock  and  Improvement 
Co.  V.  Staley,  40  Super.  CL  (/.  ^ 
8.)  589. 

What  is  frivolous  denial  Mer- 
chants' Nat.  Bank  9.  HacNaugh- 
ton.  Ante,  298  n. 

Answer  of  tender  must  allege 
payment  into  court.  Becker  €. 
Boon,  61  N.  T.  817. 

Answer  in  action  for  defamation. 
Daly  f>.  Byrne,  Ante,  150;  Moody 
9.  Libbey,  Id.  154. 

Answer  in  libel.  Onds  f .  Dan*v 
Ante,  268. 

Requisites  of  answer  of  title,  in 
action  for  conversion.    Breyoort 
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9.  Breyoort,  40  Super.  Ot,  (J.  d  S,) 
221. 

Denial  of  assignment,  not  aver- 
ment that  it  was  illegal.  Clark  v. 
Geery,  40  Super.  Ct.  (J.  d:  S,)  227. 

Demurrer  for  insufficiency  ad- 
mits objection  that  the  only  rem- 
edy is  a  special  proceeding.  £no 
«.  Mayor,  &c.  of  N.  Y.,7-Hwi,  820. 

Demurrer,  when  facts  alleged 
justify  any  relief,  though  not  that 
asked  for,  not  sustained.  Mackey 
«.  Auer,  8  JSun^  180. 

Effect  of  sustaining  demurrer  to 
one  of  several  defenses;  and 
proper  judgment  thereon.  Mur- 
phy «.  AUerton,  7  Huiiy  650. 

One  defendant  cannot  demur 
for  insufficiency  of  complaint  as 
against  other  defendant.  littell 
9.  Sayre,  7  Sun,  485. 

flight  to  amend  by  serving  an- 
swer in  lieu  of  demurrer.  Rob- 
ertson f .  Bennett,  Antey  476. 

What  evidence  is  admissible 
under  general  denial.  Miller  «. 
Ins.  Co.  of  North  America,  Ante^ 
470. 

Under  general  denial  in  action 
for  gck)ds  sold,  evidence  of  spe- 
cial contract  unperformed  ad- 
missible. Manning  v.  Winter,  7 
Runj  482. 

Under  complaint  for  breach  of 
warranty,  evidence  of  defendant's 
liability,  on  subsequent  promise  to 
cure  unsoundness,  admissible. 
Dennis  v.  Coman,  61  N.  F.  642. 

See,  also,  as  to  evidence  of 
new  matter  not  pleaded, — AtiUj,  p. 
46,  note. 

Defense,  not  pleaded,  to  contro- 
vert matter  set  up  in  anawer,  ad- 
missible.    Coughlin  V.  N.  T.  C.  & 
IL  R.  R.  Co.,  8  Hun,  136. 
Vol.  L— as 


In  officer's  action  against  muni- 
cipal corporation  for  salary,  denial 
of  employment  does  not  admit 
evidence  that  appointment  was  in 
excess  of  legal  limit.  Brennan  9. 
Mayor,  Ac.  of  N.  Y.,  62  JV.  T. 
866;  rev'g  47  Haw.  Pr.  178. 

Special  damage  by  loss  of  ten- 
ants by  nuisance,  not  admissible 
unless  alleged.  Jutte  v.  Hughes, 
40  Super.  Ot.  (J.  d  S.)  126. 

Evidence  that  party  was  a  mar- 
ried woman  and  could  not  con- 
tract, not  admissible  under  denial 
of  contract.  Westervelt  v.  Ack- 
ley,  62  N.  T.  605 ;  affi'g  2  Hun, 
268;  S.  C,  4  Sup'm.  Ot.  {T.  dt  0.) 
444. 

Under  general  denial,  even  by 
infant,  evidence  which  confesses 
and  avoids  all'^gations  of  com- 
plaint,  not  admissible.  Roe  v. 
Angevine,  7  Hun,  679. 

Former  adjudication  admissible 
though  not  pleaded.  Krekeler  v. 
Ritter,  62  N.  T.  372. 

When  plaintiff  should  apply  for 
leave  to  serve  supplemental  com- 
plaint.  Wilson  t.  Lawrence,  8 
Hun,  598. 

Supplemental  complaint  after 
judgment.  Robinson  «.  Brisbane,. 
7  Hun,  180. 

Leave  to  set  up,  by  supplemental 
answer,  newly  discovered  facts  in 
mitigation  of  conversion.  Coth- 
ran  v.  Hanover  Nat.  Bank  of  N. 
Y.,  40  Super.  Ot.  (J.  d  S.} 
401. 

Motion  to  make  more  definite 
and  certain,  when  the  remedy. 
Orvis  V.  Dana,  Ante,  268. 

Complaint  leaving  it  uncertain 
whether  action  is  to  rescind  or  af- 
firm sale,  made  definite  by  motion.. 
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Faalks  «.  Eamp,  40  Super.  Ct.  (J. 
A  8,)  70. 

Verified  denial  not  stricken  oat 
though  disproved  by  examination 
before  trial.  Schultze  v.  Rode- 
wald,  Ante,  365. 

Striking  ont  irreleyant  matter 
discretionary,  bat  to  be  done  with 
caution.  Town  of  Essex  v.  N.  Y. 
&  Canada  R.  R.  Co.,  8  Buiiy  361. 

Judgment  for  f riyolousness  not 
glyen  on  answer  raising  material 
issue,  nor  where  complaint  is  in- 
sufficient. Hunger  «.  Shannon, 
61  ilT.  r.  251. 

What  is  one  cause  of  action  for 
accounting.  Skidmore  v.  Collier, 
8  Hun,  50. 

Sufficiency  of  complaint  in  ac- 
tion against  principal  on  promis- 
sory note  made  by  agent.  Moore 
V.  McClure,  8  Bunf  557. 

What  is  instrument  for  payment 
of  money  only.  Peyser  o.  McCor- 
mack,  7  J7tt7^  300. 

Action  for  money  received  by 
agent,  though  with  allegation  of 
conversion,  is  action  on  contract. 


Oreentree  t>.  Rosenstock,  61  ^.  T, 
583;  affi'g  34  Super.  Ct.  (J.  db  S.\ 
;S05. 

Mode  of  stating  written  con- 
tract. Alfaro  «.  Davidson,  40 
Super.  Ct.  (J.  d  8.)  87. 

Action  on  a  warranty  is  on  con- 
tract, although  complaint  alleges 
scienter,  concealment  and  false 
representations.  Ross  «.  Terry, 
63  JV.  Y.  613. 

Complaint  against  bankers  for 
money  paid  and  wrongfully  de- 
tained, is  on  contract,  not  in  tort. 
Vilmar  ».  Schall,-61  Jf.  T.  564; 
affi'g  35  Super.  Ct.  (J.  A  S.)  67. 

Sufficiency  of  complaint  for  con- 


verting note.    Loomls  v.  Howty, 
8  Hun,  311. 

Incorporation  of  national  bank. 
Merchants'  Nat  Bank  f.  Mac- 
Naughton,  Ante,  293  n. 

Mode  of  objecting  that  assoda- 
tion  cannot  be  sued  as  a  coipori- 
tion.  White  o.  Miller,  7  Hun,  427. 
Leave  to  plead  discharge  after 
long  delay.  Mutual  life  Ins.  Co. 
V.  Cameron,  Ante,  424. 

What  particularity  is  requisite  in 
divorce,  to  admit  evidence  of 
adultery.  Mitchell  v.  Mitchell,  61 
JIT.  T.  398. 

In  divorce,  marriage  must  be 
proved  as  alleged.  Klein  v. 
Wolfsohn,  Ante,  134. 

Credit  obtained  by  fraud. 
Claflin  V.  Taussig,  7  Sun,  223. 

Action  for  money  paid  on  a 
contract,  rescinded  for  fraud. 
Freer  v.  Denton,  61 JT.  T.  492. 

Form  of  complaint  to  set  aside 
assignment  in  fraud  of  banknipt 
law.  MacDonald  «.  Moore,  ^Jit<, 
53. 
Answer  claiming  preference.  Tb. 
What  is  entire  cause  of  action 
for  moneys  fraudulently  obtained: 
general  allegation  of  interest  of  a 
defendant,  enough.  People  f. 
Tweed,  63  If.  Y.  294;  confirming 
5  Hun,  358. 

In  an  action  alleging  a  warranty 
falsely  and  fraudulently  made,  re- 
covery for  fraud  may  be  sustained. 
Indianapolis,  Peru  &  Chicago 
Railw.  Co.  9.  Tyng,  63  N.  Y.  653; 
affi'g  2  Hun,  811 ;  8.  C,  4  Sup'm. 
Ct.  (T.  ds  C.)  624. 

Evidence  that  defendant  made 
false  representations  without 
knowledge,  not  competent  under 
allegation    that     he    knowbglj 


NEW    YORK    STATE    REPORTS, 


547 


made  false  representations.     Mar- 
shall «.  Fowler,  7  Hun,  237. 

For  abuse  of  process,  and  for 
scheme  to  defraud.  Bebin/^er  v. 
Sweet,  Ante,  263. 

Mode  of  pleading  short  limita- 
tion in  insurance  policy.  De 
Grove  v.  Metropolitan  Ins.  Co.,  61 
2f.    r.  604. 

Effect  of  allegations  of  indorse- 
ment duly  made;  of  seaworthi- 
ness; and  of  excuse  for  not  giving 
notice  of  loss.  Young  e.  Phoenix 
Ins.  Co.,  61  JT,  Y.  650. 

Complaint  for  libel:  rules  for 
pleading  in  defamation.  Wallace 
«.  Bennett,  Ante,  478. 

Complaint  for  malicious  prose- 
cution. Moulton  «.  Beecher, 
Ante,  198. 

Action  against  married  woman, 
to  be  as  if  sole.  Smith  «.  Dun- 
ning, 61  JSr,  r.  249. 

Complaint  by  tax  collector  for 
money  paid.  Ward  v,  Richard- 
son, Ante,  449. 

Mode  of  alleging  joint  negli- 
gence. Van  Wagenen««.  Kemp, 
7  Etm,  328. 

Pleading  in  partition.  Town- 
shend  v.  Townshend,  Ante,  81. 

In  action  alleging  partnership, 
and  asking  dissolution  and  ac- 
counting, plaintiff  cannot  recover 
on  proof  of  a  loan  payable  with 
share  of  profits ;  and  if  he  could, 
usury,  though  not  pleaded,  would 
be  available  as  a  defense.  Anold 
c.  Angell,  62  N.  T,  608;  rev'g  38 
Super,  Ct,  (/.  S  8,)  27. 

In  trespass  to  land,  superfluous 
reference  to  statute  giving  treble 
damages,  does  not  prejudice  plain- 
tiff. Starkweather  «.  Quigley,  7 
Hun,  26. 


Form  of  complaint  to  reach  sur- 
plus trust  fund.  Miller  v.  Miller, 
Ante,  30. 

Short  limitation  of  action 
against  legatees,  &c,,  for  debt  of 
decedent,  need  not  be  pleaded. 
Selover  v,  Coe,  63  If,  Y.  438. 

In  action  on  gold  exchange 
contract.  Chatterton  v,  Fisk, 
AnU,  88;  Mills  v.  Qould,  Id,  98. 

How  to  raise  issues  between  de- 
fendants. Newman  o.  Dickson, 
Ante,  807. 

POWER  OF  ATTORNEY. 

Construction  and  effect  of  pow- 
er of  attorney  to  buy  and  sell 
stocks,  &c.,  and  give  orders, 
checks,  &c.  Wicks  v.  Hatch,  62 
K  Y,  686 ;  afS'g  38  Super.  Ct.  (J. 
d  S,)  96. 

PRINCIPAL  AND  AGENT. 

Mode  of  proof  of  contract  be- 
tween, and  usage  as  to  commis- 
sions. Miller  «.  Ins.  Co.  of  North 
America,  Ante,  470. 

Agency  revoked  by  death  of 
principal.  Helmer  v.  St.  John,  8 
Hun,  166. 

Agent  authorized  to  pay,  may 
bind  principal  by  promise  to  pay. 
Remington  v.  Palmer,  62  If,  Y, 
31;  rev»g  1  Hun,  619;  8.  C,  4 
8up'm,Ct,  {T,ds  C)  696. 

Right  to  pass  commissions,  not 
necessarily  forfeited  by  breach. 
Fudickar  v.  Guardian  Mut.  Ins. 
Co.,  62  If,  Y,  892;  affi*g  87  Super, 
Ct,  (J,  <fe  S.)  358;  46  Haw,  Pr,  462. 

When  name  of  principal  must 
appear  in  written  contract.  Mer- 
chants' Bank  v.  Hayes,  7  Hun^ 
630. 

liability  of  undisclosed  prind- 
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pal  for  goods  bought.  Inglehart 
V.  Thousand  Isle  Hotel  Co.,  7 
Hun,  547. 

Liability  of  agent  for  sale  with- 
out regard  to  his  principaPs  inter- 
est although  within  terms  of  his 
instructions.  Price  «.  Keyes,  62 
jy.  Y.  378;  rev'g  1  Hun,  177:  8. 
C,  3  Sup'm,  Ct,  {T,  A  C.)  720. 

One  of  two  joint  agents  cannot 
continue  after  incapacity  of  the 
other.  Salisbury  «.  Brisbane,  01 
If.  F.  617. 

Principal,  liable  for  refusal  to 
honor  agent's  draft.  Levy  v,  Curtis, 
AnU,  189. 

PRINCIPAL  AND  SURETY. 

Rules  of  construction  of  the  ob- 
ligation. Belloni  «.  Freeborn,  63 
N.   T,  383. 

Mere  laches  does  not  discharge 
surety.  Supervisors  of  Monroe  o. 
Otis,  62  N.  Y,  88. 

Surety  discharged  by  death. 
Wood  r.  Fisk,  68  N.  Y,  245;  rev'g 
4  BaUy  525. 

Co-flurety  entitled  to  preservation 
and  assignment  of  securities. 
Fielding  «.  Waterhouse,  40  8u^, 
Ct,  {J,  db  8,)  424. 

PRIVATE  WAY. 

The  effect  of  laying  out,  by  con- 
sent. Dempsey  v.  Kipp,  61  N.  Y. 
462;  rev'g62  5ar6.  811. 

PROBABLE  CAUSE. 

What  is,  for  criminal  prosecu- 
tion. Fagan  «.  Knox,  Ante^  246 ; 
Thompson  v.  Lumley,  ArUe^  254. 

PROBATE. 

Nature  of  proceedings  as  to. 
Gaines  v.  Fuentes,  AnU^  25  n. 


PROCESS. 

Msnomer  in.  Muldoon  «.  Hen, 
AfUe^  309. 

Service  by  trespass,  Tscate^ 
Mason  «.  Libbey,  Anie^  854. 

PROSECUTION. 

What  constitutes  termination  of. 
Moulton  «.  Beecher,  At^  198. 

PROMISSORY  NOTR 

Pledging  separate  estate.  Toner 
9.  Mayor,  &c.  of  N.  Y.,  AnJU^  302. 

QUESTIONS     OF     LAW   AND 
FACT. 

What  is  usually  a  question  of 
fact.  Snow  «.  Mercantile  Hat 
Ins.  Co.,  61  N.  Y.  160. 

Knowledge  of  law  of  another 
State,  a  question  of  fact,  not  of 
law.  Palmer  «.  Minar,  8  Bin, 
342. 

Valid  inception  of  note,  a 
question  of  fact.  Sweet  e.  Chsp- 
man,  7  Sufi,  576. 

Questions  of  law  and  fact,  in 
mdl,  pra$,  Fagan  «.  Enoz,  Atdi^ 
246;  Thompson  «.  Lumley,  i?. 
254. 

Probable  cause,  when  a  question 
for  the  jury  in  malicious  prosccn- 
tion.  Heyne  «.  Blair,  63  N.  7, 
19;  rev'g  ^  Sup'm.  Ct,  (71  <l  C.) 
263. 

Question  whether  actual  parti- 
tion could  be  made,  KM,  a  ques- 
tion of  fact.  Macy  v.  Nelson,  63 
K  r.  688. 

Substantial  performance  and  in- 
tentional departure  from  contract, 
questions  of  f  actw  Phillip  f .  Oal- 
hint,  62  K  Y.  256;  modify'g  3 
iSfiip'm.  Ct.  (r.  d  C.)  618;  iww.  of 
S.  C,  1  iiim,  528. 
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When  scienter  in  deceit  is  qnes 
tion  for  jury.     Still  v.  Little,  63 
y.  T,  427. 

Liability  on  signature  on  margin 
of  an  agreement;  a  question  for 
jury.  Hanck  «.  Craighead,  8  Hun^ 
237. 

QUO  WARRANTO. 

Attorney-general  cannot  be  com- 
pelled to  bring  action  of.  People 
«.  Fairchild,  8  fiwn,  834. 

When  not  necessary  to  allege  or 
prove  any  of  contestants,  in  qw> 
warranto  proceedings,  entitled  to 
office  claimed.  People  t>.  Murray, 
8  Hun,  577. 

RAILROADS  (AND  R  R  CO.). 

Acquisition  of  lands  by.  Mat- 
ter of  Rhinebeck  &  Conn.  R.  R. 
Co.,  8  ffurij  84. 

Limits  of  power  to  take  lands, 
for  purposes  of  use.  N.  Y.  Cen- 
tral A  H.  R  R  R.  Co.  V.  Metro- 
politan Gas-light  Co.,  63  K  Y. 
326;  affi'g5J7ttii,  801. 

When  defeated  party  entitled  to 
entry  of  order  awarding  land  to. 
Matter  of  Rhinebeck  &  Conn.  R 
R  Co.,  8  Hun,  34. 

Owner  may  move  to  confirm 
commissioner's  report  of  compen- 
sation. Bloomfield  Gas-light  Co. 
V.  Calkins,  62  If.  F.  386 ;  affi'g  1 
%>'!».  Ot,  (T.  iSsO.)  549. 

Right  of  way  an  easement,  or 
fee.  Washington  Cemetery  v. 
Prospect  Park  &  Coney  Island  R. 
R  Co.,  7  Hun,  655. 

Notice  to  highway  commission- 
ers to  perfect  defective  title. 
Matter  of  Prospect  Park,  SHun^^O. 

Right  of  railroad  company  to 
compel  delivery  of  town  bonds 
issued  in  aid  of   railroad.     Fal- 


coner V.  Buffalo  &  Jamestown  R. 
R  Co.,  7  Hun,  499. 

Rights  of,  as  to  snow  in  streets. 
Prime  v.  Twenty-third  St.  R.  R. 
Co.,  Ants,  63. 

Constructive  possession.  Thomp- 
son V.  Burhans,  61  JV.  T.  52; 
rev'g  61  Barb.  260. 

Municipal  street  regulations  as 
to,  construed.  Long  Island  City 
V.  Long  Island  R.  R.  Co. ,  8  Hun,  58. 

Effect  of  limitation  of  time  on 
ticket.  Hill  v.  Syracuse,  B.  &  N. 
Y.  R  R  Co.,  63  JT.  T.  101. 

Railroad  ticket  *^  good  for  this 
day  and  train  only."  Gale  «.  Dela- 
ware, L.&  W.  R  RCo.,  7  Hun,  670. 

Passenger  refusing  to  pay  fare, 
no  right  to  be  taken  back  on  ten- 
dering fare.  Nelson  v.  Long  Is- 
land R  R  Co.  7  Hun,  140. 

Effect  of  baggage  check,  with 
doupon  ticket  over  several  connect- 
ing Unes.  Kossler  v.  N.  Y.  Cen- 
tral &  H.  R  R  R  Co.,  61  If.  T. 
538;  affi'g  7  Zan«.  62. 

Duty  of  conductor  of  street  car 
to  give  opportunity  to  alight. 
Poulin  V.  Broadway  &  Seventh 
Ave.  R  R  Co.,  61  N.  T.  621 ;  affi'g 
34  Super.  Ct.  {J.  <fe  8.)  296. 

Duty  as  to  flagmen ;  ordinances 
as  to  speed ;  liability  of  company 
running  trains  over  another's  road. 
McGrath  «.  N.  Y.  Central  &  H.  R. 
R.  R  Co.,  63  K  T.  522. 

Ringing  bell  and  sounding 
whistle,  not  the  entire  duty  of  the 
company.  Zimmer  v.  N.  Y.  C.  & 
H.  R  R  R  Co.,  1  Han,  552. 

Obligation  to  maintain  farm 
crossings,  not  waived  by  absolute 
conveyance.  Smith  c.  N.  Y.  & 
Oswego  Midland  R  R  Co.,  63  K. 
Y.  58. 
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Foreign  corporation  bound  by 
statute  as  to  fencing  within  the 
State.  Purdy  v.  N.  Y.  &  N.  H. 
R  R.  Co.,  61  Jf.  r.  863. 

Duty  to  stop  train;  negligence 
of  passenger  in  alighting.  Bur- 
rows V,  Erie  Railway  Co.,  68  JV. 
r.  556. 

Liability  of  judical  assignee 
operating  the  road.  Cardot  v. 
Barney,  63  JV.  F.  281. 

Negligent  or  willful  act  of  driver 
of  horse  car,  in  collision  with  ob- 
structing vehicle.  Cohen  o.  Dry 
Dock,  &c.  R.  R  Co.,  40  Super.  Ct, 
(/.  d6  8,)  368. 

What  constitutes  contributory 
negligence  of  track  laborer.  Ha- 
ley «.  N.  Y.  C.  &  H.  R  R.  R.  Co., 

7  Hun,  84. 

Contributory  negligence,  to  cross 
without  looking.  Btackua  v.  N. 
Y.  C.  &  H.  R.  R.  R.  Co.,  7  Hun^ 
550. 

Foot  passenger  may  cross  plat- 
form of  car;  obstructing  the  way; 
duty  of  driver.  Shea  d.  Sixth 
Ave.  R  R  Co.,  62  N.  T.  180; 
affi'g  5  Daly,  221. 

Liability  of,  for  brakeman's  acts 
within  scope  of  employment. 
Peck  c.  N.Y.  C.  &H.  R  R  R  Co., 

8  Hun,  286. 

Liability  for  blowing  off  steam 
in  street.  Stamm  «.  Southern  R 
R.  Co.  of  Long  Island,  Ante,  488. 

Company  not  liable  to  conductor 
having  notice  of  the  danger. 
Gibson  «.  Erie  Railw.  Co.,  63  N, 
r.  449;  rev'g5ifii7i,  31. 

Liability  of  company  to  assis- 
tant of  switch  tender.  Sammon  v. 
N.  Y.  <fe  Harlem  R.  R.  Co.,  62  K 
r.  251 ;  affi'g  88  Super.  Ot.  (J.  df  S.) 
414.  I 


When  liable  for  proximate  cause 
of  death  of  passenger.  Ginna  •. 
Second  Ave.  R.  R  Co.,  8  An, 
494. 

Liability  for  negligence,  injur- 
ing newsboy.  Fleming  v,  Brook- 
lyn aty  R.  R  Co.,  Ante,  433. 

Liability  of  company  to  work- 
men employed  casually  by  track 
master.  Bradley  «.  N.  Y.  Central 
R  R  Co.,  62  2f.  T,  99;  affi'g  3 
8up>m.  Ct.  {T.  db  C.)  288. 

Liability  of,  for  fire  occasioned 
by  sparks.  McCaig  t.  Erie  R  R 
Co.,  8  Bun,  599. 

Erie  R  R  Co.  not  obliged  to 
keep  open  ticket  offioe  at  or  for 
particular  time.  Bordeaux  «.  Erie 
R  R  Co.,  8  Bun,  579. 

Erie  R  R.  Co.  can  chaige  differ- 
ent rates  of  fare  when  paid  it 
ticket    office    or    to    conductor. 

n. 

RAPE. 

Distinction  between  indictment 
for,  and  for  assault  with  intent  to 
commit  Myer  «.  People,  8  Bin, 
528. 


HECEIVER 

Effect  of  appointment,  on  eiist- 
ing  contracts  for  services  of  em- 
ployees. Bird  V.  Austin,  40  Si^. 
Ct.  (J.  d  8.)  109. 

Rules  applicable  to  conflict  of 
receivership:  appointment  at  in- 
stance of  stranger  to  controveny. 
O^Mahoneyv.  Belmont,  62  i9!  L 
133 ;  affi'g  37  Super.  Ct.  (/.  d  8.) 
223;  Id.  880. 

Receiver  appointed,  of  estate 
assigned  for  benefit  of  creditors. 
Manning  e.  Stem,  Ante,  409. 

Receiver  appointed  of  assets  of 
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voluntary  association.  Lafond  v. 
Deems,  Antej  818. 

Ck>sts  of  attorney,  after  bank- 
ruptcy. Clark  V.  Binninger, 
Ante,  421. 

Payment  pursuant  to  order,  with 
knowledge  that  appeal  would  be 
taken.  O^Mahoney  v,  Belmont, 
62  JV.  Y.  133;  affi'g  87  Super.  Ct, 
{J.  db  3.)  223,  880. 

Liability  of,  for  negligence. 
Cardot  v,  Barney,  63  iT.  T.  281. 

Receiver  of  national  bank;  effect 
of  appointment ;  parties  in  action 
by  creditor.  Green  v.  Walkill 
Nat.  Bank,  7  Hun,  63. 

RECOGNIZANCES. 

Denial  that  indictment  therein 
mentioned  was  found;  forfeiture 
of.  People  ex  rd.  Devlin  v.  Court 
of  Oyer  and  Terminer,  7  Hun,  114. 

Forfeiture  of,  in  N.  Y.,  and 
remedies  thereon.  People  v. 
Sands,  7  Huny  235. 

RECORDER. 

Power  to  commit.  Matter  of 
Donohue,  Ante,  1. 

RECORDING  DEEDS. 

Recording  of  mortgages,  not 
notice  to  purchaser  under  prior 
contract.  Trustees  of  Union  Col- 
lege t>.  Wheeler,  61  j^.  T.  88; 
affi'g  in  part,  69  Barb.  585;  S.  C, 
5  Lans.  160. 

Duty  to  search  against  person 
not  having  record  title,  but  who 
might  incumber.  Crane  v.  Tur- 
ner, 7  Hun,  867. 

Omission  from  index.  Mut. 
life  Ins.  Co.  v.  Dake,  Ante,  881. 

Sheriff's  certificate  of  sale  on 
judgment,  valid  against  prior  un- 


disclosed agreement  of  judgment 
creditor.  Frost  v,  Yonkers  Sav. 
Bank,  8  Eun,  26. 

REFERENCE. 

When  compelled,  in  actions  on 
contract.  Elngsley  v.  City  of 
Brooklyn,  Ante,  108. 

What  action  referable  as  involv- 
ing long  account.  Place  v. 
Chesebrough,  63  N.  T.  815;  affi'g 
4  Hun,  577. 

**  To  inquire  and  report."  Aus- 
tin 9.  Aheame,  61  N.  T.  6. 

In  action  on  individual  liability 
of  trustees.  Hyatt  v.  Roach,  Ante, 
125. 

Of  assignee's  accounting.  Levy's 
accounting.  Ante,  177. 

Not  stayed  for  examination  of 
party.  Richardson  v.  McCreery, 
Ante,  355. 

Of  action  against  bankers.  Yil- 
marv.  Schall,  61  K  T.  564;  affi'g 
35  Super.  Ct.  (J.  <t  8.)  67. 

Reserving  objections  till  close. 
Mercer  v.  Vose,  40  Super.  Ot.  (J.  d 
8.)  218. 

Report  of  referee  on  conflicting 
evidence  must  be  positive.  Brad- 
ley V.  McLaughlin,  8  Hun,  545. 

Motion  to  set  a&ide  report  of 
referee  must  be  before  judgment. 
Macpherson  v.  Ronner,  40  Super. 
Ct.  (J.  d  8.)  448. 

Motion  to  confirm  referee's  re- 
port, when  to  be  made  at  special 
term  for  enumerated  motions. 
Empire  B.  &  M.  L.  Asso.  a.  Ste- 
vens, 8  Hun,  515. 

RELEASE. 

Sale  on  execution  and  after  re- 
lease, void.  Stilwell  v.  Carpenter, 
62  jr.  T.  639. 
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RELIGIOUS  CORPORATION. 

May  8«U  buildings  aevered  from 
land,  without  leave.  Beach  «.  Al- 
len, 7  Hun,  441. 

Trustee  of,  not  disqualified 
from  acting  as  commissioner  of 
assessment.  People  ex  rel.  How- 
lett  o.  Mayor,  &c.  of  Syracuse,  63 
N.  T.  291;  rev'g  2  Btln,  4d3\  S. 
C,  6  Sup'm.  Ct.  (r.  dl  C7.)  61. 

REMEDY. 

When  without  precedent.  Monl- 
ton  o.  Beecher,  jbUe,  216,  281. 

REMOVAL  OP  CAUSES. 

What  actions  removable  to  U. 
6.  circuit  court  Lentze  «.  But- 
terfield,  Ante,  18,  867;  and  see  25, 

note. 

Petition  and  bond,  how  filed. 
Rhode  Island  Horse  Shoe  Co.  o. 
Qoodenough  Horse  Shoe  Co.,  Ante, 
11.  And  within  what  time. 
Bright  9.  Milwaukee,  6sc.  R.  R 
Co.,  Id,  14. 

SALE. 


What  is  entire,  under  statute  of 
frauds;  delivery  to  carrier.  Al- 
lard  V,  Greasert,  61 JV.  F.  1. 

What  is  sale  by  sampl^.  Cous- 
inery  c.  Pearsall,  40  Super.  Ct.  (J. 
ds  8.)  118. 

Rules  applicable  to  warranty. 
Cahen  «.  Piatt,  40  Super.  Ct.  {J.  d 

8.)  488. 

Effect  of  warranty  of  goods  to 
be  inspected  by  agent  of  purchas- 
er before  delivery.  McParlin  v. 
Boynton,  8  Hun,  '449. 

Remedy  for  a  fraudulent  w&t- 
ranty.  Indianapolis,  Peru  &  Chi- 
cago Railw.  Co.  V.  Tyng,  63  N.  T. 


658;  affi'g  2  Hwiy  811;  S.  C,  4 
Sufm.  Ct.  {T.  dft  C.)  624. 

Offer  to  re -assign,  not  nec- 
essary before  action  on  false  war- 
ranty. Ross  V.  Terry,  63  N.  7. 
618. 

What  is  delivery;  right  of  re- 
sale. Cousinery  t.  Pearsall,  40 
Super.  Ct.  (J.  ds  8.)  113. 

What  is  place  of  delivery. 
Cahen  «.  Piatt,  40  Super.  Ct.  (/. 
d  8.)  488. 

Demand  of  delivery,  when  nec- 
essary. Isaacs  V.  N.  Y.  Plaster 
Works,   40  Super.    Ct.   (/.  ds  S.) 

277. 

When  seller  may  recover  on  de- 
livery to  carrier.  Pacific  Iron 
Works  f?.  L.  L  R.  R  Co.,  63  if. 
r.  272. 

Requisites  of  tender  imder  exec- 
utory contract;  bulky  articles; 
time  of  day.  Croninger  v.  Crock- 
er, 62  JIT.  r.  161. 

Construction  of  contract  for 
delivery  of  quantity  of  petroleum 
during  a  specified  month.  Brook- 
lyn Oil  Refinery  v.  Brown,  61  Jf. 

r.  643. 

Passing  of  title  to  goods  deliv- 
ered at  place  designated  in  con- 
tract of.  Burrows  «.  Whitakcr,  8 
Hwk,  260. 

Acceptance  of  goods  manufac- 
tured to  order,  when  sufficient  to 
vest  title.  Hubbard  v.  O'Brien,  8 
Hun,  244. 

Title  vests  on  immediate  pay- 
ment, though  contract  was  for 
installments.  Cushman  f>.  Jewell, 
7  Hun,  526. 

Recovery  of  price  for  goods 
sold,  after  dishoner  of  drafts  for 
price.  Patterson  ©.  Stettauer,  40 
Super.  Ct.  (/.  d  8.)  54. 
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Defect  of  seller's  title,  and  no- 
tice of  adverse  claim,  when  availa- 
ble as  defense  in  action  for  price. 
McGiffen  v.  Baird,  62  M  F.  829. 

SAVINGS    BANKS. 

Liability  for  mispayment:  offi- 
cer's neglect  to  inquire.  Appleby 
9.  Erie  Co.  Savings  Bank,  62  JV. 
T.  12. 

SEAL. 

Necessity  of  impression.     Van 
Bokkelen  v,  Taylor,  62  iV.  F.  106 ; 
rev'g  2  ffun,  188;  8.  €.,  4  Sup'm, 
'  Ct,  {T.  di  (7.)  422. 

SECURITY  FOR  COSTS. 

Resident  aliens,  not  to  give. 
Norton  v,  Mackie,  8  Hun^  520. 

Security  for  costs,  not  required, 
because  of  intended  removal. 
Morton  v.  Domestic  Telegraph 
Co.,  Ante,  290. 

Bond  must  expressly  bind  heirs, 
Ac.  Schenke  «.  Rowell,  Ante^ 
295. 

May  be  required  of  national 
bank.     Nat.  Bank  v,  Gunst,  Ante. 

SERVANT. 

Meaning  of.  Harris  v.  Norvell, 
AnU,  127. 

SERVICE  (AND  PROOF  OF). 

"Waiver  of  want  of,  by  plead- 
ing. Ogdensburgh  &  Lake  Chem- 
plain  R.  R.  Co.  «.  Vermont  <fe 
Canada  R.  R.  Co.,  68  N.  T,  176. 

By  means  of  trespass,  will  be 
set  aside.  Mason  o.  Libbey,  Ante, 
854. 

Protection  of  witnesses  against 
service  of  summons.  Lamkin  9. 
Starkey,  7  ifun,  479. 


SERVICES. 

When  presumed  gratuitous. 
Gallagher  «.  Vought,  8  Hun,  87. 

Cutvii  qtta  trust,  not  liable  for 
services  rendered  to  trust  estate. 
Stanton  «.  King,  8  ffuriy  4. 

Promise  to  pay  what  should  be 
satisfactory  to  third  person.  Mul- 
ler  V,  Mayor,  &c.  of  N.  Y.,  68  JV". 
r.  853;  rev'g  5  Hun,  282. 

Remedies  of  employee  when 
services  are  not  accepted.  How- 
ard u.  Daly,  61  JV:  F.  362. 

Contract  of  insurance  company 
with  agent.  Miller  v,  Ins.  Co.  of 
North  America,  Ante^  470. 

Quasi  corporate  character  of. 
White  «.  Miller,  7  Hun,  427. 

SHAKERS. 

Community  of,  how  sued. 
White  f>.  Miller,  7  Hun,  427. 

SHERIFF. 

Levying  against  consignee,  when 
liable  for  conversion.  Colo  v, 
Mann,  62  K  F.  1 ;  affi'g  8  £hqf*m. 
Ct,  {T.  <t  C.)  880. 

Neglect  to  return  execution,  not 
excused  by  attachment,  &c.  against 
plaintiff.  Wehle  v,  Conner,  63  If, 
r.  258;  affi'g  4  Super,  Ct,  {J.  d  8.) 
24. 

When  action  on  sherifTs  bond, 
permitted.  People  v,  Conner,  8 
Hun,  538. 

Liability  of,  for  release  of  levy,  on 
judgment  debtor^s  being  adjudged 
bankrupt.  Ansonia  Brass  &  Cop- 
per Co.  V,  Pabbitt,  8  Hun,  157. 

Completion  o^  process  after 
death.  Newman  v,  Bcckwith,  61 
N.  T,  205 ;  rev'g  5  Lan9.  80. 

Power  of  common   council   of 
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Hudson  to  audit  claiins  of.    Peo- 
pie  r.  Supervisors,  8  Hun^  275. 

SHIPPING. 

Record  of  mortgage.  Best  v. 
Staple,  61  If.  r.  71. 

Liability  as  carriers,  of  owners 
victualling,  manning  and  sailing 
a  ship,  chartered  by  another. 
Robinson  e.  Chittenden,  7  Hun, 
133. 

Master  liable  for  steward's  neg- 
ligence in  port.  Ryall  o.  Kenne- 
dy, 40  Super.  Ct.  (J.  A  8.)  847. 

Liability  for  injury  to  boat  un- 
der a  special  contract.  Starbird 
9,  Barrows,  62  if.  T.  615. 

Counter-claim  for  injury  to  ves- 
sel by  danger  incurred  under 
guaranty  of  shipper's  servant. 
Glover  «.  Thomas,  63  iV.  Y.  642 ; 
rev'g  4  8up'm,  Ct,  (T.  <fe  C.)  415. 

Specifications  to  create  lien  can- 
not be  filed  prior  to  departure. 
Squires  v.  Abbott,  61  2f.  T.  530. 

SLANDER 
See  Pleading. 

STATE  ASSESSORS. 

Power  as  to  equalizing  taxes. 
People  ex  rd.  Supervisors  of  Mon- 
roe 9.  Hadley,  Ante,  441. 

STATUTES. 

Entitling  local  acts ;  local  legis- 
lation; tax-bills;  loans  of  public 
credit.  Hurlburt  o.  Banks,  Ante, 
157. 

Remedy  provided  by  statute, 
when  a  substitute  for  action  by  the 
people.  People  «.  N.  Y.  &  S.  I. 
Ferry  Co.,  7  Hun,  105;  afB'g  49 
J2bw.  Pr.  511. 

When    mandamus   may   issue. 


People     ez    rd.      Burroughs   t. 
Brinckerhoff,  7  Hun,  668. 

STAY  OP  PROCEEDINGS. 

By     non-payment     of     costs. 
Thaule  v.  Frost,  AniU,  298. 

STIPULATION. 

Power  of  attorney  to  bind  cli- 
ent by;  stipulation  continuing 
in  force  after  judgment.  Cox 
o.  N.  Y.  Central  A  H.  R.  R. 
R.  Co.,  63  K.  T.  414;  rcv'g 
4  Hun,  176;  8.  C,  6  Sup'm.  CL 
{T.  d  C.)  405. 

Effect  of  stipulation  that  ver- 
dict in  one  cause  shall  control 
others.  Butterfield  v.  Radde,  40 
Super.  Ct.  {J.  db  S.)  169. 

STOCK  EXCHANGE. 

Validity  of  dealings;  rules  of 
board.  Quincy  v.  White,  63  If. 
Y.  870;  rev'g5  2>aZy,  827. 

Effect  of  rules  as  to  contrM^ 
void  by  statute  of  frauds.  Brown- 
son  V.  Chapman,  63  If.  T.  625. 

SUBMISSION  OP  CONTRO- 
VERSY. 

Determination  can  only  affect 
the  parties.  Union  Nat.  Bank*. 
Kupper,  63  JIT.  Y.  617. 

SUMMARY  PROCEEDINGa 

Service  of  summons  out  of  the 
jurisdiction.  Beach  v.  Bainbridge, 
7  Hun,  81. 

Summary  proceedings  to  recov- 
er possession,  notwithstanding 
agreement  to  pay  value  of  build- 
ings. Paine  v.  Rector,  &c.  of 
Trinity  Church,  7  Hun,  89. 

Adjournment,  except  in  cases 
sDccified  by  statute,  loses  jurisdic- 
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tion;  effect  of  judgment.  Boiler  v. 
Mayor,  &c.  of  N.  Y.,  40  Super.  Ct. 
{J.  &  S,)  523. 

Default  taken  without  waiting 
the  hour.  Mordant  o.  Kiles,  AnUj 
800. 

SUMMONS. 

Misnomer  in.  Muldoon  v.  Piers, 
ArUe,  809. 

Alias  in  justice's  court.  People 
€x  rd.  EUinghausen  D.  Leask,  Ante^ 
299. 

SUNDAY. 

HecoTery  for  horse  injured  on. 
Bertholf  v.  O'Reilly,  8  -Htm,  16. 

SUPERIOR  CITY  COURTS. 

**  Jurisdiction  over  corporations. 
Brauneck  v.  Knickerbocker  life 
Ins.  Co.,  Ante,  898. 

SUPERVISORS. 

Duties  of,  in  respect  to  county 
treasury.  Supervisors  of  Monroe 
V.  Otis,  62  If.  T.  88. 

Power  to  lease  armories.  Ford 
V.  Mayor,  &c.  of  N.  Y.,  68  JST.  T. 
640;  affi'g  4  Huri^  587;  Boiler  v. 
Mayor,  &c.  of  N.  Y.,  40  Super.  Ct. 
(J.  dk  S,)  523. 

Power  of  supervisors  to  audit 
accounts  of  town  officers.  Sher- 
man V.  Town  of  Hamburg,  8  Hun, 
643. 

Power  to  regulate  fisheries. 
Hallock  9.  Dominy,  7  Hun,  52. 

Power  in  equalizing  taxes. 
People  ex  rel.  Supervisors  of  Mon- 
roe V.  Hadley,  Ante,  441. 

When  majority  vote  of  supervis- 
ors is  enough.  People  ex  rel. 
Burroughs  v,  Brinckerhoff,  7  Hun, 
668. 


Cannot  control  the  indexing  of 
records,  or  their  custody.  People 
ex  rel.  Welch  f>.  Nash,  62  2f.  T. 
484;  affi'gS^im,  585. 

SUPPLEMENTARY    PROCEED- 
INGS. 

Two  orders  for  examination  of 
judgment  debtor,  not  allowed. 
Gaylord  v.  Jones,  7  Swi,  480. 

Successive  examinations  on 
same  or  successive  judgments,  not 
allowed.  Irwin  v.  Chambers,  40 
Super.  Ct.  (J.  d!  S.)  482. 

Affidavit  for  examination  of 
third  person.  Haas  «.  O'Brien, 
Ante,  178. 

Mistake  in  name.  Muldoon  v, 
Pierz,  AnU,  809.     • 

Arrest  in.  Rohshand  v.  Waring, 
ArUe,  811. 

Right  of  executors  to  institute : 
requisites  of  affidavit  in  such  case. 
Collier  v.  De  Revere,  7  Sun,  61. 

Receiver  not  to  be  appointed 
before  execution  relmmed.  Hol- 
brook  V.  Orgler,  40  Super.  Ct.  (J. 
d  S.)  83;  S.  C,  49  ILno.  Pr.  289. 

SUPREME  COURT. 

Effect  of  decision:  right  of 
party  to  rely  on.  Chenango 
Bridge  Co.  v.  Paige,  8  Hun,  292. 

Two  judges  may  hold  general 
term.  Campbell  v.  Seaman,  63  J^T. 
r.  668;  affi'g  2  Sup'm.  Ct.  {T.  db 
C.)  281. 

SURETY. 

Not  discharged  by  composition 
in  bankruptcy.  Mason  &  Hamlin 
Organ  Co.  v.  Bancroft,  Ante,  415. 

SURROGATE'S  COURT. 
I    Has    exclusive    jurisdiction    of 
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the  probate  of  wills  of  personal 
property.  Booth  «•  Kitchen,  7 
Hun^  255. 

Ko  power  to  restore  portion  of 
will  destroyed.  Hook  o.  Pratt,  8 
Hun,  102. 

Jurisdiction  on  proof  of  death. 
Roderigas  «.  East  River  Savings 
Instit.,  63  N.  F.  460;  rev'g  48 
How.  Pr,  166. 

Power  to  relieve  parties  from 
the  controlling  effect  of  probate. 
Booth  V.  Kitchen,  7  Hun^  260. 

Power  of,  to  order  payment  of 
physician's  fees  for  examination  as 
to  pregnancy  of  widow.  Rollwa- 
gen  0.  Powell,  8  Hun^  210. 

Confirming  sale  of  land.  Kelly 's 
Estate,  Ante,  102. 

Power  and  duty  to  open  accounts 
of  an  administrator.  People  ex  rd, 
Wright  tJ.  Coffin,  7  Hun,  608. 

Duty  as  to  turning  over  funds; 
and  liability  for  so  doing  without 
inquiry.  Disbrow  v.  Mills,  62  iV. 
F.  604;  affi'g  2  Hun,  132;  mem. 
of  B.  C,  4  Sup'm,  OL  (TL  dk  C.) 
182. 

Has  power  to  direct  auditor  to 
make  additional  report.  Aber- 
combie  «.  Holder,  68  JST,  T, 
628. 

Power  of  surrogate  of  New  York 
to  adjust  counsel  fees.  Oilman  v. 
Oilman,    63    K    T.  41;    affi'g    6 

aup'm.  ct.  (r.  ds  a)  211. 

Effect  of  statute  as  to  surplus 
moneys  on  foreclosure.  Dunning 
tj.  Ocean  Nat.  Bank,  61  i^T.  T.  4d7; 
affi'g  6  Lans.  296. 

SURVEY. 

Of  unsafe  building,  effect  of. 
Matter  of  an  Unsafe  Building, 
Ante,  464. 


SUSPENSION  OF  POWER  OP 
ALIENATION. 
Effect  of  devise  limiting  remain- 
der upon  three  or  more  successive 
estates  for  life.  Woodruff  v.  Cook, 
61  If.  T.  688. 

TAXES. 

Regularity  of  assessment,  oath  to 
the  roll,  designation  of  tract,  copy 
delivered  to  collector,  commissions 
of  collector,  county  treasurer's 
certificate  and  proofs  and  time  of 
publication.  Coleman  v.  Shat- 
tuck,  62  K  T.  848;  affi'g  2  Hun, 
477;  8.  C,  5  8up'm.  Ct.  {T.  db  C.) 
84. 

Requisites  of  assessment-roll  in 
respect  to  showing  name  of  owner. 
Dubois  V.  Webster,  7  iTtm,  871. 

Equalization  of;  and  appeal  to 
State  board.  People  ex  rel.  Super- 
visors of  Monroe  v.  Hadley,  AnU^ 
441. 

Actual,  not  par  value  of  stock, 
basis  of  taxation  of  national  bank. 
People  V.  Commissioners  of  Taxes, 
8  Hun,  586. 

.  When  assignment  becomes  in- 
cumbrance. Barlow  v.  St.  Nicho- 
las Nat.  Bank,  63  Jf.  F.  399. 

Validity  of  tax  deed,  and  req- 
uiute  evidence.  Brown  v.  Good- 
win, Ante,  452. 

On  farm  lying  in  two  towns; 
assessor's  decision,  not  conclusive. 
Dom  f>.  Backer,  61  if.  F.  261; 
rev'g  61  Bca^.  597. 

When  acts  of  assessors,  reviewa- 
ble by  county  court.  Matter  of  N. 
Y.  Catholic  Protectory,  8  Hun, 
91. 

Malicious  entry  of  value  on  roll, 
by  assessor.  Youmans  «.  Sim- 
mons, 7  Hun,  466. 
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liability  to  tax  collector  for 
money  paid.  Ward  v.  Richardson, 
Ante,  449. 

Taxpayers'  injunction  salt. 
Hurlburt  v.  Banks,  Ante,  157. 

Seiznre  of  property  of  third 
party  for  tax,  when  invalid. 
Dubois  «.  Webster,  7  JTtm,  371. 

TELEGRAPH. 

Duty  to  communicate  by. 
Snow  V,  Mercantile  Mut.  Ins.  Co., 
61  2f.  r.  160. 

TENDER. 

Requisites  of  tender  under  ex- 
ecutory contract  of  sale  of  goods. 
Croninger  «.  Crocker,  62  If.  Y, 
151. 

Payment  into  court,  &c.,  neces- 
sary. Becker  «.  Boon,  61  N,  71 
817. 

Of  discharge  of  incumbrances. 
Rinaldo  v,  Housman,  ^nf^,  812. 

TIME. 

Computation  of,  in  justice's 
court.  Ready  Roofing  Co.  i;. 
Chamberlin,  Ante,  192. 

TOWNS. 

Action  to  recover  moneys  of, 
must  be  brought  by  supervisor. 
Town  of  Chautauqua  «.  Gifford,  8 
Biin,  152. 

Conveyance  by  two  of  three 
trustees  of  a  town,  when  void. 
Town  of  Westchester  v.  Davis,  7 
Bun,  647. 

TRADEMARK. 

Use  of  family  name  as.  Menee- 
ly  t>.  Meneely,  62  If.  T.  427 ;  affi'g 
\Bun,  867;  S.  C,  8  8u^m.  Ct  {T. 
A  a.)  540. 


Designation  of  place  of  business 
included  in.  Glen  &  Hall  Manuf. 
Co.  «.  Hall,  61  i^.  r.  227;  rev'g  6 
Lan9.  158. 

TRESPASS. 

Seiznre  of  goods,  not  justified  by 
subsequent  levy  and  sale  under 
process.  Wehle  ».  Butler,  61  N. 
T.  245 ;  affi'g  85  Super.  Ct.  {J.  A 
S.)  1;  S.  C,  84  Id.  215;  12  Ahb. 
Pr.  If.  S.  189;  48  Einc.  Pr.  5. 

Client  not  liable  for  levy  by 
direction  of  attorney;  what  is 
sufficient  proof  of  having  indem- 
nified officer.  Welsh  v;  Cochran, 
63  jy.  T.  181 ;  rev'g  5  Bup'm.  Ct. 
{T.  cfe  (7.)  699;  S.  C,  2  Hun,  675. 

TRIAL. 

Notice  to  bring  on  cause  re- 
served generally.  Seaman  o.  Mc- 
Reynolds,  40  Super.  Ct.  {J.  dt  S.) 
545. 

Oral  statements  of  counsel,  on 
application  to  postpone.  Tribune 
Association  v.  Smith,^  40  Super.  Ct. 
(J.  di  S.)  251. 

Framing  issues  for,  discretion- 
ary. Knickerbocker  life  Ins.  Co. 
V.  Nelson,  8  Hun,  21. 

Demurrer  argued  is.  Moulton 
9.  Beecher,  Ante,  198,  245. 

Motion  for  election  between 
causes  of  action  should  be  made 
before  the  cattee  is  called  on. 
American  Dock  and  Improvement 
Co.  V.  Staley,  40  Super.  Ct.  (J.  d 
S.)  589. 

Right  to  open  and  close  in 
action  on  note.  Kenny  v.  Lynch, 
61  If.  T.  654. 

Burden  of  sustaining  affirmative 
of  issue  does  not  shift.  Heine- 
mann  9.  Heard,   62  K  T.    448; 
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rev'g  2  Hun,  824;  8.  C,  4  Sup'm. 
OL  {T.  A  0,)  666. 

Requisites  of  offers  of  proof  and 
exceptions.  Hobart  o.  Hobart,  62 
IT.  T.  80. 

Exception  to  evidence  must 
show  specific  groond.  Harris  v. 
Wade,  61  iV.  Y.  630. 

Rules  as  to  assessment  of  undi- 
vided tract;  affidavit  of  collector, 
collector's  return,  comptroller's 
advertisement.  Thompson  v.  Bur- 
bans,  61  N.  T.  52;  rev'g  61  Barb. 
260. 

Defendant's  testimony  in  his 
own  behalf  having  been  contra- 
dicted by  plaintiff's  evidence  in 
rebuttal  of  contrary  declarations, 
defendant  has  a  right  to  deny  the 
declarations.  Simmons  «.  Rich- 
ardson, 7  JJttn,  85. 

(General  objection,  presumed  to 
relate  to  competency  of  fact,  not 
to  mode  of  proving  it.  Murphy «. 
People,  63  If.  F.  500;  affi'g  4£r«n, 
102;  6  Sup'm,  Ct.  (7.  A  C)  369. 

It  is  not  error  to  receive  evi- 
dence, if  competent  for  any  pur- 
pose. Quincey  «.  White,  63  N. 
r.  870;  rev'g  5  Daly,  327. 

Counsel's  address  on  unproved 
facts.  Qould  «.  Moore,  40  Super, 
Ct.  (J.  di  8.)  887. 

Withdrawal  of  part  of  a  charge 
in  indictment  after  summing  up. 
Woodford  v.  People,  62  IT.  T. 
117;  affi'g  5  Sup'm.  Ct.  (T.  d  C.) 
589;  S.  C,  ZHufiy  810. 

Charge  as  to  confession  of  pris- 
oner.   Ih. 

Charge  as  to  weight  of  evidence 
in  action  for  conversion.  Pease  v. 
Smith,  61  N.  T.  477;  affi'g  bLan». 
519. 

Charge  as  to  several  liability  in 


tort.      Kenyon    e.    Sherman,   40 
Simper.  Ct.  (J.  d  S.)  863.    * 

On  exception  to  nonsuit,  request 
to  go  to  the  jury  is  unnecessary. 
Train  v.  Holland  Purchase  Ins. 
Co.,  62  JT.  T.  598;  rev'g  1  Httn, 
527;  S.  C,  8  Bup'm.  Ct.  (71  dft  C.) 
777. 

Refusal  to  re-state  evidence, 
when  requested  by  jury.  Drew  t. 
Andrews,  8  JSim,  23. 

Dismissal  of  action  because 
plaintiff  asks  to  discontinue. 
Duncan  «.  De  Witt,  7  iTicn, 
184. 

General  verdict,  where  evidence 
was  given  as  to  only  one  of  ser- 
eral  issues.  Jones  v.  Brooklyn 
life  Ins.  Co.,  61  N.  T.  79. 

Verdict  cannot  be  directed,  on 
testimony  of  a  party.  Hodge  v. 
City  of  Buffalo,  Ante,  356. 

Allowing  jury  to  t-ake  papers, 
discretionary.  Harnett  v.  Oarvey, 
40  Super.  Ct.  {J.  A  8.)  96. 

Sending  jury  back  before  ver- 
dict recorded.  Hegeman  t.  Can- 
trell,  40  Super.  Ct.  (J.  d  S.) 
381. 

Condition  annexed  to  verdict 
Herzberg  «.  Murray,  40  St^.  Ct. 
(J.  d  S.)  271. 

Correction  of  record  according 
to  verdict  found.  Dalrymple  si 
Williams,  63  JVI  T.  361. 

Committal  of  witness  for  perjoiy, 
not  ground  of  exception.  Lind- 
say o.  People,  63  N.  F.  143;  affi'g 
5  i?im,  104. 

Findings,  &c.,  not  necessary  on 
dismissal  at  circuit  Toner  «. 
Mayor,  &c.  of  N.  T.,  Ante,  SOS. 

Trial  by  jury,  of  claim  to  ci0- 
tody  of  children.  Matter  of  Don- 
ohue,  Ante,  1. 


NEW    YORK    STATE    REPORTS. 


569 


TRUSTS  (AND  TRUSTEES.) 

When  constituted  by  convey- 
ance of  land.  Norton  v.  Mallory, 
63 -y.  r.  434;  affi'g  1  Hun,  499; 
8.  C,  3  Sup'm.  Ct.  {T,  A  C)  640. 
Rules  applieable  under  common 
law  before  Revised  Statutes. 
Trustees  of  Union  College  v. 
Wheeler,  61  N.  T.  88;  affi'g  in 
part,  59  Barb,  585;  S.  C,  5  Lan», 
160. 

Surplus  income  reached  by  cred- 
itors,    ^filler  «.  Miller,  ArUe^  80. 

Trustee  not  instructed  on  peti- 
tion. Shipman's  Petition,  Arite^ 
406. 

Limits  of  rule,  that  one  stand- 
ing in  fiduciary  relation  cannot 
purchase.  Ten  Eyck  o.  Craig,  62 
jy:  r.  406;  affi'g  2  Hun,  452;  S. 
C,  5  8up'm.Ct,  {T.  db  C.)  65. 

Trustee  may  purchase  from  ces- 
tui que  trust.  Matthews  «.  Mey- 
berg,  63  N,  Y,  656. 

Trustee  cannot  invest  trust  fund 
with  his  own.  Dowd  n.  Holmes, 
63  N.   r.  635. 

Claim  for  services  rendered  to 
estate,  not  a  lien.  Stanton  «. 
King,  8  Bm,^  4. 

Effect  of  payment  to  trustee 
and  of  award  under  arbitration  to 
close  trust.  Converse  v.  Dillaye, 
62  iV.  r.  621. 

Abatement  and  revivor  of  pe- 
tition for  discharge  of  trustee. 
Matter  of  Foster,  7  ITim,  129. 

UNDERTAKING. 

Effect  of  omission  to  justify; 
sureties'  bond  by  recital.  Hill  v. 
Burke,  62  N,  T.  111. 

Sureties  in,  discharged  by  death. 
Wood  o.  Fisk,  63  N.  Y.  245; 
rev'g  4  Huti^  525. 


UNDUE  mPLUENCE. 

In  procuring  will.  Rollwagen 
9.  Rollwagen,  68  if.  F.  504;  affi'g 
3  Bvn,  121 ;  S.  C.  5  %>'m.  Ct,  {T. 
A  C.)  402;  and  in  Burr.  Ct.^  48 
How,  Pr.  289. 

In  obtaining  execution  of  will. 
McLaughlin  o.  McDevitt,  63  N.  Y. 
213. 

USAGE. 

Rules  applicable  to  evidence  of. 
Miller  v.  Ins.  Co.  of  North  Amer- 
ica, Ante^  470. 

USE  AND  OCCUPANCY. 

Liability  of  lessee  of  one  ten- 
ant in  common.  Austin  «.  Aheame, 
61  if.  Y.  6. 

USURY. 

Inception  of  promissory  note. 
Sweet  V.  Chapman,  7  JJun,  576. 

When  sale  is  mere  cover  for 
loan.  Quackenbos  «.  Sayre,  62 
N,Y.  344;  affi'g  4  Sup'm.  Ct.  (T. 
A  a0  424;  2  J9tm,  157. 

Effect  of  certificate  or  afiSdavit 
that  mortgage  was  valid.  Payne 
9.  Bumham,  62  N,  Y,  69;  rev'g  2 
Hun,  143;  S.  C,  4  &ufm,  Ct.  (T. 
<fc  (7.)  678. 

Mortgagor  estopped  by  certifi- 
cate of  validity.  Dinkelspiel  «. 
Franklin,  7  Hun,  339. 

Implied  warranty  by  assign- 
ment. Ross  V.  Terry,  63  if.  F. 
613. 

Law  of  place  as  to.  Whitman 
«.  Conner,  40  Super.  Ct.  (J.  d  8.) 
339. 

VARIANCE. 
Allegation  of  marriage;  proof 
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of  mere  betrothal.     Klein  v.  Wolf  ^ 
8ohn,  Ante,  134. 

VENBOR  AND  PURCHASER. 

Separate  promise  to  pay  assess- 
ment, valid  and  not  merged  in 
deed.  Remington  v.  Palmer,  62 
N.  r.  81;  rev'g  1  Bun,  619;  8. 
C,  4  Sup'm.  Gt.  (T.  A  C.)  696. 

Defect  on  title  by  reservation  in 
deed.     Post  v,  Weil,  8  Hun,  418. 

Representatives  of  deceased 
vendor  must  show  readiness  to 
give  deed,  &c.  Thomson  v. 
Smith,  68  N.  T,  801. 

Parol  agreement  to  convey  land, 
made  by  ancestor,  binds  heirs. 
Knapp  «.  Hungerford,  7  Hvn,  588. 

Readiness  to  discharge  incnm- 
brances,  enough.  Rinaldo  «. 
Housman,  Ante,  812. 

Remedy  on  exchange  of  lands, 
where  there  is  an  unknown  incum- 
brance. Whittemore  «.  Farring- 
ton,  7  Hun,  892. 

Action  to  recover  money  paid 
for  mistake  in  survey.  Wilson  «. 
Randall,  7  Han,  15. 

Vendor's  fraud  no  defense  to 
action  for  price  after  acceptance 
of  deed  with  knowledge.  Yemol 
«.  Vernol,  68  N.  F.  45. 

Remedy  of  vendor  to  rescind  for 
fraud,  after  purchaser's  convey- 
ances. Hammond  v.  Tennock,  61 
N.   T.  145 ;  affi'g  5  Lam,  858. 

Lack  of  tender  no  defense  to 
action  of  enforce  lien.  Freeson 
9.  Bissell,  68  If.  F.  168. 

Rights  of  the  parties  under  con- 
tract to  pay  *'on  or  before." 
Freer  v,  Denton,  61  N,  T.  492. 

VENDOR'S  MEN. 

When  waived.  Toner  v.  Mayor, 
&c.  of  N.  Y.,  Ante,  802. 


VENUE. 

Change  of,  when  right  to,  abso- 
lute. People  V.  Kingsley,  8  Mm^ 
288. 

See  Place  of  Trial. 

VERIFICATION. 

Verification  improperly  made 
by  attorney;  unverified  answer 
valid.  Peyser  u.  McCormack,  7 
Hun,  800. 

WAIVER. 

Of  motion  for  allowance,  by  re- 
ceiving costs.  Moulton  v.  Beecher, 
Ante,  198,  245. 

WAREHOUSING. 

Warehouse  receipt,  not  within 
the  factors'  act.  First  Nat.  Bank 
of  Toledo  «.  Shaw,  61  iV:  71  283. 

Effect  of  stipulation  not  to  de- 
liver without  written  order.  WiU- 
ner  9.  Morrell,  40  Super,  Ct.  (Jl  <ft 
8.)  222. 

WASTE. 

Residuary  legatee  maintaining 
action  for  waste  and  compelling 
discovery  of  personalty.  WiUiams 
«.  Peabody,  8  Hun,  271. 

WATERCOURSES. 

Effect  of  conveyance  of.  Sim- 
mons 9.  Cloonan,  7  Hun,  470. 

Right  to  exclusive  use  of,  for 
floating  logs.  Partridge  «.  Eaton, 
63  N,  T.  482;  affi'g  5  Sap'm,  Ct. 
{T.  <ft  C.)  625;  S.  C.  less  fully,  8 
Hun,  588. 

WILL. 

Place  of  signature  of  testator. 
Sisters  of  Charity  v.  Kelly,  7  Am, 
290. 
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Bequisite  evidence  on  probate: 
undue  influence.  RoUwagen  v, 
Rollwagen,  68  If.  F.  504;  affi'g  8 
Hun,  121;  8.  C,  6  Sup'm.  Ct  {T, 
db  C)  402;  and  in  Burr.  Ot,y  48 
Haw,  Pr,  289. 

Burden  of  proof  of  domicile,  on 
probate.  Ames  v.  Doryea,  61 
K  F.  609;  affi'g  6  Lans,  155. 

What  establishes  undue  influ- 
ence. McLaughlin  v.  McDevitt, 
68  K  F.  218. 

Bight  of  legatees  under  revoked 
codicil,  when  not  next  of  kin,  to 
contest  probate.  Booth  «.  Kitch- 
en, 7  Hun^  260. 

What  is  sufficient  declaration 
and  request.  Thompson  «.  Stev- 
ens, 62  K  F.  634. 

Advancements — construction  of 
the  term  **my  books  of  account." 
Lawrences.  Lindsay,  1  Hun^  641. 

What  devise  passes  fee.  Kelly 
V.  Kelly,  61  N.  F.  47;  affi'g  5 
Lans.  448. 

Legacy,  when  a  charge  upon 
real  estate.  Bagan  v,  Allen,  7 
Huny  587. 

Limitation  of  rule  that  later 
clause  controls  earlier.  Van 
Vechten  v,  Keator,  68  K  F. 
52. 

Specific  and  general  legacies; 
charge  upon  real  estate  by  impli- 
cation. Bevan  v.  Cooper,  7  HuUy 
117. 

Requisites  of  delivery  and  ac- 
ceptance under  statute  of  frauds, 
upon  sale  with  stipulation  for  al^ 
teration.  Brewster  «.  Taylor,  68 
N.  F.  687;  affi»g  89  Super.  Ct.  (J. 
db  8.)  169. 

Construction  of  remainder,  as 
to  time  of  vesting.  Young  t^. 
Langbein,  7  Hun,  151. 
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When  remainder  vests.  Brown 
V.  Nicholson,  8  Hun,  464. 

When  title  to  real  estate,  devised 
subject  to  power  of  sale,  vests. 
People  V.  Scott,  8  Hun,  566. 

Expressions, — ^heirs  and  next  of 
kin, — how  construed.  Luce  v. 
Dunham,  7  Hun,  202. 

Construction  of  provision  for 
equal  division,  as  case  of  intestacy. 
Murdock  v.  Ward,  8  Hun,  9. 

Litent  as  to  application  of  real 
or  personal  assets.  Bice  v.  Harbe- 
son,  68  i^.  F.  498;  affi^g  2  Sup^m, 
Gt  (T.  df  0.)  4. 

What  makes  devise  subject  to 
power  of  sale;  mortgage  debts,  not 
included  in  power.  Van  Vech- 
ten 9.  Keator,  68  N.  F.  52. 

Conversion  of  real  into  personal 
estate,  not  prevented  by  discretion 
given  to  executors.  Graham  «. 
Livingston,  7  Hun,  11. 

Determination  of  trust  under 
devise  for  beneflt  of'  window  and 
children.  Provost  «.  Provost,  7 
Hun,  81. 

Jurisdiction  of  action  to  estab- 
lish claim  to  legacies  revoked  by 
subsequent  codicil.  Booth  «. 
Kitchen,  7  Hun,  255. 

In  what  cases  an  action  lies  for 
construction.  Chipman  v.  Mcmt- 
gomery,  68  N.  Y.  221;  affi'g  4 
Hun,  789. 

Power  of  supreme  court  to  re- 
store portion  destroyed.  Hook  «. 
Pratt,  8  Hun,  102. 

WITNESS. 

Husband  and  wife  incompetent 
in  divorce,  except  to  prove  mar- 
riage. Boe  V.  Boe,  40  Super.  Ct. 
(J.  db  8.)  1. 

Next  of   kin   incompetent    as, 
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under  section  399  of  Code.     Le 
Clare  v.  Stewart,  8  Hun,  127. 

Competency  of  accomplice  and 
discretion  of  court :  nol.  pros. 
to  allow  to  testify:  corroboration 
not  absolutely  necessary:  what 
amounts  to  corroboration.  Lindsay 
0.  People,  68  N.  T.  143;  affi'g  6 
Hun,  104. 

Heirs  not  parties,  may  testify  as 
to  personal  transactions,  &c.  under 
section  899.  Hobart «.  Hobart,  62 
N.  T.  80. 

Attorney  entitled  to  notice  of 
examination  of,  before  trial,  under 
section  891.  Plummer  «.  Beldin, 
8  H}in,  455. 

Examination  of  party  before 
trial,  allowed  to  ascertain  who  to 
join  as  defendants.  Qlenney  «. 
Stedwell,  Ante,  327. 

Affidavit  must  be  positive.  Til- 
ton  fi.  U.  8.  life  Ins.  Co.,  ArUe, 
848. 

Not  allowed  pending  reference. 
Richardson  v.  McCreery,  Ante, 
855. 

Subpoena  duceB  tecum  may  issue. 
Smith  v,  MacDonald,  Ante,  850. 

Party  may  serve  order ;  wrong- 
ful service  vacated.  Mason  o. 
libbey.  Ante,  354. 

Equitable  rules  as  to  discovery. 
Ante,  332  n. 

Admission  on  examination,  not 
ground  for  striking  out  answer. 
Schultze  «.  Rodewald,  Ante, 
865. 

Party  examined  before  trial,  not 
examinable  as  to  same  matter  at 
trial.  Wilmont  o.  Meserole,  40 
Super.  OL  (J,  df  8.)  821. 

Perpetuation  of  testimony  of. 
Fowler  c.  Palmer,  62  If.  T.  538, 
584. 


Perpetuation  of  testimony,  a 
matter  of  right.  Martin  v,  Hicka, 
Ante,  841. 

Party  to  transaction  cannot  tes- 
tify as  to  intention,  as  against  per- 
sonal representatives,  &c.,  under 
section  899.  Tooley  «.  Bacon,  8 
Hun,  176. 

Weight  of  testimony  of  a  party. 
Fagan  c.  Knox,  Ante,  246: 
Thompson  «.  Lumley,  Id,  254; 
Hodge  V.  City  of  Buffalo,  Id. 
356. 

Weight  of  testimony  of  parties. 
Miller  «.  Ins.  Co.  of  North  Amer- 
ica, Ante,  470. 

Section  899  applies  in  respect 
to  indorser  and  maker.  Alexan- 
der «.  Dutcher,  7  ffun,  439. 

Who  is  assignee  within  section 
399.  Andrews  v,  Nat.  Bank  of 
North  America  of  N.  T.,  7  Sun,  20. 

Presumption  as  to  transaction 
with  deceased  person  cannot  be 
raised  by  testimony  of  a  witness 
who  could  not  testify  directly  to 
it,  to  other  facts  solely  for  the 
purpose  of  raising  such  presump- 
tion. Jaques  «.  Elmore,  7  Hun^ 
675. 

Assuming  question.  Gould  «. 
Moore,  40  Super,  Ct,  (J,  d  8.)  387. 

Objection  to  question  tending 
to  degrade,  may  be  taken  by 
counsel,  when  witness  is  a  party. 
Brown  «.  People,  8  Sun,  562. 

Question  as  to  prior  arrest  of 
prisoner,  improper.    lb. 

Credit  due  to  uncontradicted 
statements  of,  how  affected  by 
interest  in  suit.  Sheridan  «.  May- 
or, &c.  of  N.  Y.,  8  Sun,  424. 

Falsus  in  uno  faUue  in  cmnHiui. 
Pease  v.  Smith,  61  If.  T.  477; 
affi'g  5  Lane.  519. 
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What  a  proper  question  onl 
cross-examinatioii,  to  test  memory 
of  witness.  Parmelee  f .  People,  8 
Hun^  628. 


Fees  of,  for  examination  as  to 
pregnancy  of  widow,  charged  on 
estate.  Rollwagen  «.  Powell,  8 
Hm,  210. 


END  OF  VOLUME  I. 
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